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fN THE SUPREME COURT OF THE STATE OF IDAHO

BRUNOBUILT, INC., an Idaho
corporation,

Supreme Court Case No. 46638

Plaintiff-Appellant,
vs.

STRATA, INC.; CHRISM. COMSTOCK;
H. ROBERT HOWARD; MICHAEL G.
WOODWORTH,
Defendants-Respondents.

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.

HONORABLE STEVEN HIPPLER

RICHARD L. STACEY

KEVIN J. SCANLAN

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO
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ADA COUNTY DISTRICT COURT

CASE SUMMARY

CASE NO. CV01-17-17395
BrunoBuilt, Inc.
Plaintiff,
vs.
Strata, Inc., Chris Comstock, H. Howard, Michael
Woodworth
Defendant.

§
§
§
§
§

Location:
Judicial Officer:
Filed on:
Appellate Case Number:

Ada County District Court
Hippler, Steven
09/19/2017
46638-2018

CASE INFORMATION
Case Type:

AA- All Initial District Court
Filings (Not E, F, and H1)

Case 12/18/2018 Appealed Case Status: Supreme Court Appeal
Case Flags: Clerk Alert
DATE

CASE ASSIGNMENT
Current Case Assignment
Case Number
Court
Date Assigned
Judicial Officer

CV01-17-17395
Ada County District Court
09/19/2017
Hippler, Steven

PARTY INFORMATION
Lead Attorneys
Nicholson, Chad Matthew
Retained
208-489-0100(W)

Plaintiff

BrunoBuilt, Inc.

Defendant

Comstock, Chris M

Scanlan, Kevin J.
Retained
208-342-3310(W)

Howard, H. Robert

Scanlan, Kevin J.
Retained
208-342-3310(W)

Strata, Inc.

Scanlan, Kevin J.
Retained
208-342-3310(W)

Woodworth, Michael G

Scanlan, Kevin J.
Retained
208-342-3310(W)

DATE
09/19/2017
09/19/2017

09/19/2017

09/19/2017

EVENTS & ORDERS OF THE COURT

INDEX

Initiating Document - District

•
•
•

Complaint Filed
and Demand for Jury Trial
Summons Issued
And Filed - Strata, Inc.
Summons Issued
And Filed - CM Comstock

PAGE 1 OF 7

Page 2

Printed on 03/05/2019 at 3:06 PM

ADA COUNTY DISTRICT COURT

CASE SUMMARY

09/19/2017

09/19/2017

09/19/2017
03/09/2018

03/12/2018

03/12/2018

03/12/2018

03/12/2018

•
•

Summons Issued
And Filed - HR Howard
Summons Issued
And Filed - MG Woodworth

II Civil Case Information Sheet

•
•
•
•
•

Notice of Substitution of Counsel
(Christine Salmi for Plaintiff)
Summons Issued
And Filed - Strata Inc
Summons Issued
And Filed - Howard
Summons Issued
Summons Filed - Woodworth
Summons Issued
And Filed - Chris Comstock

03/12/2018

Summons
Strata, Inc.
Served: 03/15/2018

03/12/2018

Summons
Howard, H. Robert
Served: 03/15/2018

03/12/2018

Summons
Woodworth, Michael G
Served: 03/15/2018

03/12/2018

Summons
Comstock, Chris M
Served: 03/16/2018

03/21/2018

03/21/2018

03/21/2018

03/21/2018

03/23/2018

CASE NO. CV01-17-17395

•

Affidavit of Service
for Strata Inc (3/15/18)

•
•
•
•

Affidavit of Service
for Chris (3/19/18)
Affidavit of Service
for H. Robert (3/15/18)
Affidavit of Service
for Michael (3/15/18)
Amended
Amended Affidavit of Service Chris M. Comstock 03.16.2018
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CASE NO. CV01-17-17395
04/05/2018

04/05/2018

04/05/2018

04/05/2018

04/05/2018

04/05/2018

04/05/2018
04/12/2018

04/12/2018

05/01/2018

05/01/2018

05/01/2018

05/01/2018

05/01/2018

05/01/2018

05/01/2018

•
•
•

Motion
Motion to Enforce Settlement, or Alternatively, Motion for Summary Judgment
Statement
Statement of Undisputed Facts in Support of Defendants' Motion to Enforce Settlement

Memorandum In Support of Motion
Memorandum in Support of Defendants' Motion to Enforce Settlement, or Alternatively,
Motion for Summary Judgment

•
•

Declaration
Declaration of Kevin J. Scanlan in Support of Motion to Enforce Settlement
Declaration
Declaration of Michael Woodworth in Support of Motion for Enforcement of Settlement

•
•
•
•
•
•
•
•
•
•

Declaration
Declaration of Robert Howard in Support of Defendants' Motion to Enforce Settlement

II Civil Case Information Sheet
Notice of Hearing
Notice of Heairng Re: Defendant's Motion to Enforce Settlement, or Alternatively, Motion for
Summary Judgment
Amended
Amended Notice of Hearing re: Defendants' Motion to Enforce Settlement (05/15/18 @
2:30pm)
Opposition to
Plaintiff BrunoBuilt, Inc.'s Opposition to Defendants' Motion to Enforce Settlement
Agreement, or Alternatively, Motion for Summary Judgment
Declaration
of Wyatt Johnson in Support of Plaintiff BrunoBuilt, Inc.'s Opposition to Defendants' Motion
to Enforce Settment Agreement, or Alternatively, Motion for Summary Judgment

Declaration
of Robert Bruno In Support of Plaintiff BrunoBuilt, Inc.'s Opposition to Defendants' Motion to
Enforce Settlement Agreement, or Alternatively, Motion for Summary Judgment
Declaration
of Kim Sampo in Support of Plaintiff BrunoBuilt, Inc.'s Opposition to Defendants' Motion to
Enforce Settlement Agreement, or Alternatively, Motion for Summary Judgment
Motion
Plaintiff BrunoBuilt, Inc.'s Motion for Rule 56(d) Relief
Memorandum In Support of Motion
of Plaintiff BrunoBuilt, Inc.'s Motion for Rule 56(d) Relief
Declaration
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CASE NO. CV01-17-17395
of Counsel in Support of Plaintiff BrunoBuilt, Inc.'s Motion for Rule 56(d) Relief
05/02/2018

05/08/2018

05/08/2018

•
•
•

Notice of Hearing
Notice of Hearing on Plaintiff BrunoBuilt, Inc.'s Motion for Rule 56(d) Relief 5/15/18 @
2:30pm

Reply
Memorandum in Support of Defendants' Motion to Enforce Settlement, or Alternatively,
Motion for Summary Judgment
Opposition to
Defendant's Opposition to Plaintiff's IRCP 56(d) Motion

05/15/2018

CANCELED Motion for Summary Judgment (2:30 PM) (Judicial Officer: Hippler, Steven)
Vacated

05/15/2018

Motion for Summary Judgment (2:30 PM) (Judicial Officer: Hippler, Steven)

05/15/2018
05/16/2018

07/11/2018

07/11/2018

07/20/2018

09/04/2018
09/04/2018

09/18/2018

09/18/2018

09/18/2018
09/18/2018

•
•

Court Minutes

CANCELED Motion for Summary Judgment (2:30 PM) (Judicial Officer: Hippler, Steven)
Vacated
Memorandum
Decision and Order on Motion to Enforce Settlement Agreement or, Alternatively, for
Summary Judgment and Motion for Relief Under 56(d)

Order
Salmi, Christine M.
Unserved
Scanlan, Kevin J.
Unserved

•
•

Notice of Substitution of Counsel
Nicholson for Plaintiff
Order

Order
Scanlan, Kevin J.
Unserved
Nicholson, Chad Matthew
Unserved
Christine Salmi

•
•
•
•

Declaration
Declaration of Kevin Scanlan re Compliance with 9-4-18 Order
Objection
to Entry of Judgment
Motion for Reconsideration

Declaration
of Rick L. Stacey in Support of Plaintiff's Motion for Reconsideration
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CASE NO. CV01-17-17395
09/18/2018

09/18/2018

09/24/2018

10/02/2018

10/02/2018

10/02/2018

10/03/2018

10/03/2018

10/05/2018

10/09/2018
10/09/2018
11/06/2018

11/06/2018

12/18/2018

12/18/2018
01/02/2019

01/02/2019

•
•
•
•
•
•
•

Memorandum In Support of Motion
to Reconsider
Motion
to Exceed Page Limit
Notice of Hearing
10/9/2018 @ 3:30 pm
Opposition to
Motion to Reconsider
Declaration
of Counsel in Opposition to Motion to Reconsider
Response
to Objection to Entry of Judgment
Order
Granting Plaintiff's Motion to Exceed Page Limit

Order
Scanlan, Kevin J.
Unserved
Nicholson, Chad Matthew
Unserved

•
•
•

Reply
Memorandum in Support of Motion to Reconsider

Motion for Reconsideration (3:30 PM) (Judicial Officer: Hippler, Steven)
Court Minutes

Memorandum
Decision and Order on Motion to Reconsider

Other Documents
Scanlan, Kevin J.
Unserved
Nicholson, Chad Matthew
Unserved

•

Notice of Appeal
of Order to Enforce Settlement from District Court to Supreme Court

Appeal Filed in Supreme Court

•
•

Motion
to Augment Record
Memorandum In Support of Motion
to Augment Record
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CASE NO. CV01-17-17395
01/02/2019

01/04/2019

01/09/2019

01/10/2019
01/24/2019

01/24/2019

01/24/2019

01/24/2019

01/28/2019
02/01/2019

02/01/2019

02/07/2019

02/07/2019

02/11/2019

02/20/2019

02/20/2019

•

Miscellaneous
Respondents' Designation of Additional Record on Appeal

•

Notice
of Non-Opposition to Motion to Augment Record

•
•
•
•
•
•
•
•

Order
Conditionally Dismissing Appeal - Supreme Court No. 46638
Judgment

Motion
Defendants' Motion to Alter or Amend Judgment
Memorandum In Support of Motion
Defendants' Motion to Alter or Amend Judgment
Memorandum of Costs & Attorney Fees
Defendants' Verified Memorandum of Attorney's Fees and Costs
Declaration
Declaration of Counsel in Support of Defendants' Verified Memorandum of Attorney's Fees &
Costs
Amended Notice of Appeal

Order
Granting Defendants' Motion to Augment Record

Order
Scanlan, Kevin J.
Unserved
Nicholson, Chad Matthew
Unserved

•
•
•
•
•

Motion
Motion to Disallow Defendant's Verified Memorandum of Attorney's Fees and Costs
Memorandum In Support of Motion
Memorandum ISO Motion to Disallow Defendant's Verified Memorandum of Attorney's Fees
and Costs
Miscellaneous
Respondents' Designation of Additional Record on Appeal
Notice of Hearing
3/8/2019 @ 2:00 pm re: Defendants' Motion to Alter or Amend Judgment
Notice of Hearing
On Motion to Disallow 3/19/19 @ 3:00 PM
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03/01/2019

03/05/2019

03/05/2019

03/05/2019

03/05/2019

•
•
•
•
•

CASE NO. CV01-17-17395

Memorandum
Memorandum in Opposition to Defendants' Motion to Alter or Amend Judgment
Appeal Cover/Title Page
Supreme Court No 46638
Exhibit
Certificate of Exhibits Supreme Court No 46638
Miscellaneous
Certificate to Appeal Record Supreme Court No 46638
Certificate of Service
Supreme Court No 46638

03/08/2019

Motion to Amend (2:00 PM) (Judicial Officer: Hippler, Steven)
or Alter Judgment

03/19/2019

Civil Hearing (3:00 PM) (Judicial Officer: Hippler, Steven)
Motion to Disallow Defendant's Verified Memorandum of Attorney's Fees and Costs

DATE

FINANCIAL INFORMATION
Defendant Strata, Inc.
Total Charges
Total Payments and Credits
Balance Due as of 3/5/2019

136.00
136.00
0.00

Plaintiff BrunoBuilt, Inc.
Total Charges
Total Payments and Credits
Balance Due as of 3/5/2019

450.00
450.00
0.00
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Electronically Filed
9/19/2017 5:06 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Lori Ferguson, Deputy Clerk

2
3
4

5
6

7

Wyatt Johnson, ISB: 5858
Chad R. Moody, ISB: 9946
ANGSTMAN JOHNSON
3649 N. Lakeharbor Lane
Boise, Idaho 83703
Phone: (208) 384-8588
Fax: (208) 853-0117
Email: wyatt@angstman.com
chad@angstman.com
Attorneys for Plaintiff

8

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

9

OF IDAHO, IN AND FOR THE COUNTY OF ADA
10
11

BrunoBuilt, Inc., an Idaho Corporation,

13
14
15

CV01-17-17395
Case No. - ---------

Plaintiff,

12

COMPLAINT AND DEMAND FOR JURY
TRIAL

vs.
Strata Inc.; Chris M. Comstock; H. Robert
Howard; Michael G. Woodworth,

16

Fee category: A-1 I $221.00

Defendants.

17

BrunoBuilt Inc., by and through its counsel of record, ANGSTMAN JOHNSON,

18

19

complains and alleges against the Defendants, as follows:

20

PARTIES
21

22

1.

Plaintiff, BrunoBuilt Inc. ("BrunoBuilt") is an Idaho Corporation with its principal

23

place of business in Ada County, Idaho.

24

2.

Defendant, Strata, Inc. ("Strata") is an Idaho Corporation with its principal place of

25

business in Ada County, Idaho.
26
27

3.

Defendant Chris M. Comstock ("Comstock") is an individual who, at relevant times,

28

was employed by Strata and, upon information and belief, currently resides in Kootenai

29

County, Idaho.
COMPLAINT AND DEMAND FOR JURY TRIAL - PAGE 1
Matter: 5634-038
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4.
2

Defendant H. Robert Howard ("H.R. Howard") is an individual who, at relevant

times, was employed by Strata and, upon information and belief, currently resides in Ada

3

County Idaho.
4
5

5.

Defendant Michael G. Woodworth ("Woodworth") is an individual who, at relevant

6

times, was employed by Strata and, upon information and belief, currently resides in Ada

7

County, Idaho.

8

6.

Comstock, Woodworth, and H.R. Howard of Strata are collectively the "Strata

9

10

Defendants."
JURISDICTION AND VENUE

11
12

7.

Jurisdiction is proper in Idaho since this Court has subject matter jurisdiction over

13

this action pursuant to Idaho Code 1-705 and personal jurisdiction over the Strata
14

15

Defendants pursuant to Idaho Code 5-514.

16

8.

17

Strata Defendants reside in and/or have their principal place of business in Ada County and

18

Venue is proper in Ada County pursuant to Idaho Code 5-404 since some of the

the acts complained of occurred within Ada County.

19

GENERAL ALLEGATIONS
20
21

9.

22

2003 with certain geotechnical and other engineering work, and continuing through 2013

23

Work was performed on the Terra Nativa Subdivision commencing in approximately

when paving and backfilling of settlement and subsidence of Alto Via Court, the roadway

24

within the subdivision.
25
26

10.

Pursuant and subject to a contract with William and Ann Dempsey ("Dempseys"),

27

BrunoBuilt holds legal title to and constructed a residence upon Lot 16, Block 6, Terra

28

Nativa Subdivision No. 4, Ada County, Idaho, also known as 238 N. Alto Via Court, Boise,

29

COMPLAINT AND DEMAND FOR JURY TRIAL - PAGE 2
Matter: 5634~038
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Idaho (the "Dempsey Lot"). Upon completion of the construction of the residence,
2

BrunoBuilt is to reconvey the property to Dempseys in exchange for full payment of the

3

contract price.
4

5

11.

Strata was retained to conduct geological and geotechnical assessments as part of the

6

development of the Terra Nativa subdivision.

7

geological and geotechnical engineering recommendations to ensure the safety and stability

Strata obligations included providing

8

of the Terra Nativa subdivision, and to determine if construction of the subdivision could
9

10

be done in a safe, stable and geologically sound nature.

11

12.

12

the site for the Terra Nativa Subdivision in November of2003 ("2003 Strata Report.")

13

Strata Defendants conducted a geological and geotechnical engineering evaluation of

13.

The City of Boise retained a third-party engineer to review the 2003 Strata Report.

14.

Strata provided the geotechnical recommendations for the construction of Terra

14

15
16

Nativa subdivision and confirmed that the subdivision was constructed in conformity to its

17

recommendations.

18

15.

Upon infonnation and belief, the Strata Defendants did not inform the City,

19

developers of the Terra Nativa subdivision, lot purchasers, or give any form of notice to
20
21

any other member of the pubic that might intend to acquire real property in the Terra

22

Nativa subdivision that the subdivision was being constructed on a site with pre-existing

23

landslide conditions, excessive slope, excess subsurface moisture and soil conditions, or

24

other conditions that were not safe or appropriate for residential development.
25
26

16.

Starting on or about February of 2016, the land under portions of the Terra Nativa

27

subdivision began to slide, causing physical damage to certain homes within the

28

subdivision, and caused earth movement in a portion of the yard of the Dempsey Lot.

29

COMPLAINT AND DEMAND FOR JURY TRIAL- PAGE 3
Matter: 5634-038
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COUNT ONE - PROFESSIONAL NEGLIGENCE
2

17.

BrunoBuilt incorporates by reference all prior allegations within this count.

18.

The Strata Defendants had a duty of care to perform engineering and/or geotechnical

3

4

5

services according to the applicable standard of care for such services.

6

19.

Upon information and belief, the Strata Defendants breached the applicable standard

7

of care by, among other things, (a) failing to identify a pre-existing landslide on the site of

8

the Terra Nativa Subdivision; (b) failing to appreciate, recognize and communicate the
9

10

existence of long-standing geological studies, research and mapping identifying the

11

hazardous nature of the slope, soils and ground for development on the site of the Terra

12

Nativa subdivision; (c) failing to review and consider readily available studies,

13

publications, and reports that advised of the existence of a landslide, hazardous slope and

14

15

soils in the location where the subdivision was developed; and (d) failing to recommend

16

construction of infrastructure that would stabilize and prevent further landslides in the

17

location of the Terra Nativa subdivision.

18

20.

As a direct and proximate result of the Strata Defendants professional negligence,

19

BrunoBuilt has suffered damages in the fonn of increased cost of construction, including
20
21

additional testing and inspection, increased interest costs, the construction of a retaining

22

wall and other related expenses that would not have otherwise been incun-ed. BrunoBuilt's

23

damages also include lost market value of the Dempsey Lot and improvements constrncted

24

on that lot. These damages are in such amount as will be proven at trial, which is not less
25
26

than the jurisdictional minimum for the District Court.
COUNT TWO-BREACH OF THIRD PARTY BENEFICIARY CONTRACT

27

28

21.

BrunoBuilt incorporates by reference all prior allegations within this count.

29

COMPLAINT AND DEMAND FOR JURY TRIAL- PAGE 4
Matter: 5634-038
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22.
2

Upon information and belief, the developers of Terra Nativa subdivision contracted

with Strata to provide geotechnical engineering services ("Strata Contract").

3

23.

Upon information and belief, the Strata Contract was intended to benefit a limited

4
5

class of individuals for whose benefit the contract was made, i.e. purchasers of and builders

6

on residential lots to be located within the Terra Nativa subdivision.

7

24.

Upon information and belief, BrunoBuilt is within the limited class of individuals for

8

whose benefit the Strata Contract was made.
9

10

25.

Upon information and belief, Strata materially breached the Strata Contract by failing

11

to provide geotechnical engineering services according to the applicable standard of care

12

for engineers.

13

26.

As a direct and proximate result of the Strata Defendants professional negligence,

14
15

BrunoBuilt has suffered damages in the form of increased cost of construction, including

16

additional testing and inspection, increased interest costs, the construction of a retaining

17

wall and other related expenses that would not have otherwise been incurred. BrunoBuilt's

18

damages also include lost market value of the Dempsey Lot and improvements constructed

19

on that lot. These damages are in such amount as will be proven at trial, which is not less
20
21

than the jurisdictional minimum for the District Court.
DEMAND FOR JURY TRIAL

22

23

27.

Bruno Built demands a trial by a jury of not less than twelve (12) people on all issues

24

so triable.
25

26
27
28

29

COMPLAINT AND DEMAND FOR JURY TRIAL- PAGE 5
Matter: 5634-038
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ATTORNEY FEES
2

BrunoBuilt requests its attorney fees, pursuant to Idah9 Code 12-121, and

3

IRCP 54. If judgment is entered against Strata Defendants, or any of them, for failure to
4
5

answer and defend, then BrunoBuilt seeks $10,000.00 for its attorney fees and costs.
PRAYER FOR RELIEF

6

7

Based on the forgoing, BrunoBuilt requests judgment against the Strata Defendants:

8

(1)

For damages in such amount as may be proven at trial, plus prejudgment interest;

(2)

For an award ofreasonable attorney fees and costs;

(3)

For any additional legal or equitable relief as may be just under the facts and

9

10
11
12

13

circumstances of this case.

.

DATED this ~

C

of September, 2017.

14
15
16
17
18
19

20
21
22

23
24

25
26

27
28

29

COMPLAINT AND DEMAND FOR JURY TRIAL - PAGE 6
Matter: 5634-038
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Electronically Filed
4/5/2018 4:59 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Laurie Johnson, Deputy Clerk

Kevin J . Scanlan
ISB #5 521; kj s@dukescanlan.com

Kevin A. Griffiths
ISB #8187; kag@dukescanlan.com

DUKE SCANLAN & HALL, PLLC
1087 West River Street, Suite 300
P.O. Box 7387
Boise, Idaho 83707
Telephone (208) 342-3310
Facsimile (208) 342-3299

Attorneys for Defendants Strata, Inc., Chris M. Comstock,
Michael G. Woodworth and H Robert Howard

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
BRUNOBUILT, INC., an Idaho corporation,
Case No. CV0l-17-17395

Plaintiff,
vs.
STRATA, INC.; CHRISM. COMSTOCK; H.
ROBERT HOWARD; MICHAEL G.
WOODWORTH;

DEFENDANTS' MOTION TO
ENFORCESETTLEMENT,OR
ALTERNATIVELY, MOTION FOR
SUMMARY JUDGMENT

Defendants.

COME NOW Defendants, by and through their counsel of record, Duke Scanlan & Hall,
PLLC, and pursuant to Idaho Rules of Civil Procedure 12(b)(6), 12(d), and 56, hereby move this
Court for an Order enforcing settlement agreement between Plaintiffs and Defendants, ordering
Plaintiffs to perform under that agreement, and dismissing this action with prejudice.
Alternatively, Defendants move this Court for summary judgment as there are no

DEFENDANTS' MOTION TO ENFORCE SETTLEMENT, OR ALTERNATIVELY, MOTION FOR
SUMMARY JUDGMENT - 1

Page 15

questions of material facts on the claims asserted in the Complaint and Demand for Jury Trial in
This Matter, requiring dismissal of this action with prejudice as a matter of law.
This motion should be granted based upon the pleadings and papers on file in this action
and based upon the statement of undisputed material facts, memorandum of points and
authorities, and declarations of counsel, H. Robert Howard, and Michael G. Woodworth, filed
concurrently herewith.
ORAL ARGUMENT IS REQUESTED.
DATED this 5th day of April, 2018.
DUKE SCANLAN & HALL, PLLC
By

/s/ Kevin J. Scanlan
Kevin J. Scanlan – Of the Firm
Kevin A. Griffiths – Of the Firm
Attorneys for Defendants Strata, Inc.,
Chris M. Comstock, Michael G. Woodworth and
H. Robert Howard

DEFENDANTS’ MOTION TO ENFORCE SETTLEMENT, OR ALTERNATIVELY, MOTION FOR
SUMMARY JUDGMENT - 2

Page 16

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 5th day of April, 2018, I electronically filed the
foregoing document using the iCourt E-File system, which sent a Notice of Electronic Filing to
the following persons:
Christine M. Salmi
PERKINS COIE, LLP
1111 W Jefferson St, Ste 500
PO Box 737
Boise, ID 83701-0737
Tel: (208) 343-3434
Fax: (208) 343-3232
csalmi@perkinscoie.com
Attorneys for Plaintiff

U.S. Mail, Postage Prepaid
Hand Delivered
Facsimile
~ iCourt/Email

□
□
□

/s/ Kevin J. Scanlan
Kevin J. Scanlan
Kevin A. Griffiths

DEFENDANTS’ MOTION TO ENFORCE SETTLEMENT, OR ALTERNATIVELY, MOTION FOR
SUMMARY JUDGMENT - 3
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Electronically Filed
4/5/2018 4:59 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Laurie Johnson, Deputy Clerk

Kevin J . Scanlan
ISB #5 521; kj s@dukescanlan.com

Kevin A. Griffiths
ISB #8187; kag@dukescanlan.com

DUKE SCANLAN & HALL, PLLC
1087 West River Street, Suite 300
P.O. Box 7387
Boise, Idaho 83707
Telephone (208) 342-3310
Facsimile (208) 342-3299

Attorneys for Defendants Strata, Inc., Chris M. Comstock,
Michael G. Woodworth and H Robert Howard

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
BRUNOBUILT, INC., an Idaho corporation,
Case No. CV0l-17-17395

Plaintiff,
vs.
STRATA, INC.; CHRISM. COMSTOCK; H.
ROBERT HOWARD; MICHAEL G.
WOODWORTH;
Defendants.

STATEMENT OF UNDISPUTED
FACTS IN SUPPORT OF
DEFENDANTS' MOTION TO
ENFORCESETTLEMENT,OR
ALTERNATIVELY, MOTION FOR
SUMMARY JUDGMENT

Defendants Strata, Inc.; Chris M. Comstock; H. Robert Howard; and Michael G.
Woodworth (collectively, "Strata Defendants"), through their undersigned counsel of record,
respectfully submit the following statement of undisputed material facts in support of their

Motion to Enforce Settlement and Motion for Summary Judgment:

STATEMENT OF UNDISPUTED FACTS IN SUPPORT OF DEFENDANTS' MOTION TO ENFORCE
SETTLEMENT, OR ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT- I

Page 18

1.

The property at issue in this matter is Lot 16, Block 6, Terra Nativa Subdivision

No. 4, Ada County, Idaho, also known as 238 N. Alto Via Court, Boise, Idaho (“Property”).
Complaint and Demand for Jury Trial (“Complaint”), ¶ 10.
2.

BrunoBuilt became the holder of legal title to the Property pursuant to a contract

with William and Ann Dempsey, the former owners of the Property, for the purposes of
constructing residential improvement on the Property, upon completion of which, BrunoBuilt
was to reconvey the Property to the Dempseys in exchange for the contract price. Id.
3.

BrunoBuilt constructed a home on the Property. Id.

4.

Earth movement began to occur in and around the Terra Nativa subdivision in

which the Property was located on or about February 2016. Id., ¶ 16. The home constructed upon
the Property was not affected, but some earth movement did occur on the Property. Id.
5.

BrunoBuilt alleges that, as a result of this earth movement, it “has suffered

damages in the form of increased cost of construction, including additional testing and
inspection, increased interest costs, and the construction of a retaining wall and other related
expenses that would not have otherwise been incurred. BrunoBuilt’s [alleged] damages also
include lost market value of the Dempsey lot and improvements constructed thereon. Id., ¶¶ 20,
26.
6.

The subdivision in which the Property was located has been under development

for many years by Terra Nativa, LLC. Declaration of H. Robert Howard in Support of
Defendants’ Motion to Enforce Settlement Agreement or, in the Alternative, Motion for Summary
Judgment (“Howard Decl.”), ¶ 4.
7.

At various points in time between 1998 and 2008, Strata, Inc. and its predecessor

company, Howard Consultants, provided geotechnical consultation and engineering work, along
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with construction oversight services, for the Nativa Terra project pursuant to contracts with Terra
Nativa, LLC. Id., ¶¶ 4-12.
8.

Strata, Inc.’s consulting work was performed pursuant to a series of contracts with

Strata, Inc. and Terra Nativa, LLC as the sole contracting parties. Id., ¶¶ 4-12, Exs. A-D. None of
those contracts identify an express or intended third-party beneficiary. Id. None of those
contracts mention Brunobuilt, the Dempseys, or the Property.
9.

Strata’s work for Terra Nativa, LLP was performed in phases. The initial phases

consisted of a geological and geotechnical engineering evaluation of the site, which resulted in
reports that were subjected to peer-review by the City of Boise and Kleinfelder Engineering. Id.,
¶¶ 4-8. Once this process was completed, Strata contracted with Terra Nativa, LLC to provide
construction oversight work on the project, which culminated with work on what was known as
Nativa Terra Subdivision No. 3 – Phase 2, which was later platted as Nativa Terra Subdivision
No. 4. Id., ¶ 9-10, Ex. C. This work was performed primarily by Terry Howard, Ph.D., P.E., P.G.
(now deceased) and Christopher M. Comstock, who was an engineer in training at the time of the
project. H. Robert Howard served as engineer of record on the project. Michael Woodworth had
no involvement in this phase of the project as he was not employed by Strata, Inc. at the time.
Id., ¶¶ 5-10; see generally Declaration of Michael G. Woodworth in Support of Defendants’
Motion for Summary Judgment (“Woodworth Decl.”).
10.

Via letter dated February 5, 2008, Strata, Inc. notified Terra Nativa, LLC and the

City of Boise that construction of Nativa Terra Subdivision No. 3 – Phase 2/ Nativa Terra
Subdivision No. 4, where the Property is located, was completed according to Strata, Inc.’s
recommendations and its work on the project was complete. Howard Decl., ¶ 11-12, Ex. D. H.
Robert Howard served as engineer of record on this project. Christopher M. Comstock and
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Michael Woodworth had no involvement in this phase of the project. Id., ¶ 10; Woodworth Decl.,
¶¶ 4-5.
11.

Strata performed work on some individuals lots via contract with specific

homeowners and builders, but it performed no further general work on Nativa Terra Subdivision
No. 3 – Phase 2/ Nativa Terra Subdivision No. 4 after February 5, 2008. Howard Decl., ¶¶ 1314, 16; Woodworth Decl., ¶¶ 6-7. Mr. Woodworth was involved in some of the lot specific work
conducted in this area, but never worked on any projects affecting the Property. Woodworth
Decl., ¶¶ 6-8.
12.

Strata did not enter into any contracts with BrunoBuilt concerning the Property

nor did it perform any lot-specific work on the Property. Howard Decl., ¶ 15-16; Woodworth
Decl., ¶ 8. None of the Strata Defendants have performed any lot-specific work on the Property.
Id. None of the contracts for the project in question contain any mention of BrunoBuilt or
subsequent owners of lots in the Nativa Terra Subdivision. Howard Decl., Exs. A-C.
13.

On October 13, 2016, BrunoBuilt, through its counsel, Wyatt Johnson, sent a

letter to Strata, Inc., tendering a demand made by Paul and Becky Rowan for damage occurring
to a home located at 241 N. Alto Via Court, Boise, Idaho to Strata. Declaration of Counsel in
Support of Defendants’ Motion to Enforce Settlement and Motion for Summary Judgment
(“Counsel Decl.”), Ex. A. The alleged damages to the Rowan home arose from the earth
movement discussed above and were the subject of a separately pending action against the Strata
Defendants, Sericati, et al. v. Strata, Inc., et al., Ada County Case No. CV OC 16-09068. Id., ¶¶
2-3, Ex. A.
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14.

On October 21, 2016, Strata rejected BrunoBuilt’s tender, based upon the contract

that existed between Strata and BrunoBuilt for the Rowan project. Id., Ex. B. On October 28,
2016, BrunoBuilt requested reconsideration of this decision in a subsequent letter. Id., Ex. C.
15.

In December 19, 2016, BrunoBuilt, Inc. initiated a lawsuit against the Strata

Defendants and other entities alleged to be involved with the Nativa Terra Subdivision
development project, Ada County Case No. CV01-16-22915 (“First BrunoBuilt Action”). See
id., Ex. D. The Complaint alleged that the Strata Defendants committed professional negligence
by, among other things, failing to identify a pre-existing landslide at the Terra Nativa site, and
that, as a result, BrunoBuilt suffered damages in the form of increased construction costs and
other related expenses, including the lost value of the Dempsey Lot. Id., Ex. D, ¶¶ 21-24, 26, 2934. Although the earth movement did not damage the home constructed on the Dempsey Lot, the
Dempseys refused to tender the purchase price with BrunoBuilt retaining title to the lot and the
improvements thereon. Complaint, ¶¶ 10, 20, 26.

BrunoBuilt also alleged constructive fraud

and third-party beneficiary liability claims. Counsel Decl., Ex. D, ¶¶ 35-47.
16.

On or around January 3, 2017, counsel for the Strata Defendants met with counsel

for BrunoBuilt, Wyatt Johnson, to discuss potential dismissal of the case. Id., ¶ 8. At that time,
counsel for Strata requested that the case be voluntarily dismissed with prejudice based upon the
strength of the Strata Defendants’ defenses, including the statute of limitations and economic
loss doctrine, which request was ultimately rejected by BrunoBuilt. Id., ¶¶ 7-8. On January 10,
2018, counsel for the Strata Defendants and Mr. Johnson had a telephone conference, in which
Mr. Johnson conveyed BrunoBuilt’s agreement to execute a release of its claims against the
Strata Defendants in exchange for the Rowan covenant not to sue. Id., ¶ 8. On January 12, 2017,
a Confidential Release of All Claims and Indemnity Agreement was executed between the
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Plaintiffs in the Sericati action and the Strata Defendants, which included the covenant not to sue
BrunoBuilt offered by the Rowans. Id., ¶ 9.
17.

The parties continued to negotiate between the terms of the terms of BrunoBuilt’s

release of claims between January 10, 2017, and February 9, 2017, at which time, the Strata
Defendants provided BrunoBuilt with a proposed release agreement reflecting the parties’
agreement that the claims against the Strata Defendants only would be dismissed with prejudice
with the Rowan covenant not to sue serving as consideration. Id., ¶ 10, Ex. E.
18.

During a telephone conference on March 1, 2017, concerning the proposed

release agreement, Mr. Johnson represented to Kevin Scanlan that his client no longer believed
believe that the Strata Defendants had a deal with Brunobuilt and that it could proceed with the
litigation, prompting counsel for the Strata Defendants to send him a March 3, 2017, letter,
outlining the basis for the parties’ settlement, providing the language of the Rowan covenant, and
listing the defenses that would be asserted. Id., ¶¶ 11-12, Ex. F.
19.

On March 9, 2017, Mr. Johnson responded to the letter via email, noting “[m]y

client is ready to complete the settlement process” and requesting some changes to a previously
provided draft release, including the inclusion of mutual release language. Id., Ex. G.
20.

A revised release agreement was provided to Mr. Johnson via email on May 10,

2017, which included BrunoBuilt’s requested language/term changes. Id., Ex .H.
21.

On June 14, 2017, Mr. Johnson noted that he was “just trying to get [Robert

Bruno, President of BrunoBuilt] chased down for signature.” Id., Ex. I.
22.

The six-month time period for service of process under Idaho Rule of Civil

Procedure 4(b)(2) in the First BrunoBuilt Action expired on June 19, 2017, at which time none of
the Strata Defendants had been served. Id., ¶ 16.
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23.

One July 31, 2017, counsel for the Strata Defendants again sent an email to Mr.

Johnson, inquiring as to the status of execution of the settlement agreement, to which no
response was received. Id., Ex. J.
24.

On August 2, 2017, counsel for the Strata Defendants received a letter from

Christine Salmi, BrunoBuilt’s current counsel, arguing that the parties did not have a valid
settlement agreement and making a $500,000.00 settlement demand. Id., Ex. K.
25.

On September 19, 2017, this Court entered an Order Dismissing Strata

Defendants Without Prejudice from the First BrunoBuilt Action on the basis of BrunoBuilt’s
failure to effect timely service. Id., Ex. L.
26.

The same day, BrunoBuilt filed its Complaint and Demand for Jury Trial in this

action. Id., ¶ 19.
27.

Counsel for the Strata Defendants again contacted Wyatt Johnson, requesting that

this matter be dismissed, an issue that Mr. Johnson indicated he would explore with his client.
Id., ¶ 20. Mr. Johnson indicated that Brunobuilt may elect to forgo pursuit of this matter. Id.
28.

Once again, the Complaint and Demand for Jury Trial in this action was not

served and no further action was taken by BrunoBuilt. Id., ¶ 21.
29.

On March 13, 2018, six days before the service deadline, counsel for the Strata

Defendants were again contacted by Ms. Salmi, noting that she had substituted in as counsel for
BrunoBuilt in this action, and requesting a waiver of service for the Strata Defendants, which the
Strata Defendants refused to provide. Id., Ex. M. The Strata Defendants’ counsel conveyed to
Ms. Salmi, when declining to provide this waiver, it was the Strata Defendants’ position that this
matter was settled and the action was frivolous. Id., ¶ 22.
30.

The Strata Defendants were served on March 15 and 16, 2018. Id., ¶ 23.
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DATED this 5th day of April, 2018.
DUKE SCANLAN & HALL, PLLC

By

/s/ Kevin J. Scanlan
Kevin J. Scanlan – Of the Firm
Kevin A. Griffiths – Of the Firm
Attorneys for Defendants Strata, Inc.,
Chris M. Comstock, Michael G. Woodworth and
H. Robert Howard
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 5th day of April, 2018, I electronically filed the
foregoing document using the iCourt E-File system, which sent a Notice of Electronic Filing to
the following persons:
Christine M. Salmi
PERKINS COIE, LLP
1111 W Jefferson St, Ste 500
PO Box 737
Boise, ID 83701-0737
Tel: (208) 343-3434
Fax: (208) 343-3232
csalmi@perkinscoie.com
Attorneys for Plaintiff

U.S. Mail, Postage Prepaid
Hand Delivered
Facsimile
~ iCourt/Email

□
□
□

/s/ Kevin J. Scanlan
Kevin J. Scanlan
Kevin A. Griffiths
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Electronically Filed
4/5/2018 4:59 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Laurie Johnson, Deputy Clerk

Kevin J . Scanlan
ISB #5521; kjs@dukescanlan.com

Kevin A . Griffiths
ISB #8187; kag@dukescanlan.com

DUKE SCANLAN & HALL, PLLC
1087 West River Street, Suite 300
P.O. Box 7387
Boise, Idaho 83707
Telephone (208) 342-3310
Facsimile (208) 342-3299

Attorneys for Defendants Strata, Inc., Chris M. Comstock,
Michael G. Woodworth and H Robert Howard

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
BRUNOBUILT, INC., an Idaho corporation,
Case No. CV0l-17-17395

Plaintiff,
vs.
STRATA, INC.; CHRISM. COMSTOCK; H.
ROBERT HOWARD; MICHAEL G.
WOODWORTH;

MEMORANDUM IN SUPPORT OF
DEFENDANTS' MOTION TO
ENFORCESETTLEMENT,OR
ALTERNATIVELY, MOTION FOR
SUMMARY JUDGMENT

Defendants.

Defendants Strata, Inc.; Chris M. Comstock; H. Robert Howard; and Michael G.
Woodworth (collectively, "Strata Defendants"), through their undersigned counsel of record,
respectfully submit the following memorandum of points and authorities in support of their

Motion to Enforce Settlement or, Alternatively, Motion for Summary Judgment, which should be
granted for the reasons set forth herein.
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I.
INTRODUCTION
Following the filing of a Complaint in December 2016, BrunoBuilt and the Strata
Defendants engaged in settlement negotiations prior to effective service of the Summons and
Complaint. Statement of Undisputed Facts in Support of Defendants’ Motion to Enforce
Settlement and Motion for Summary Judgment (“SOF”), ¶ 16. Eventually, the parties negotiated
the key material terms of the agreement, then prepared and exchanged draft agreements. Id. at
17. BrunoBuilt agreed to release its claims against Strata Defendants in exchange for a covenant
not to sue from Paul and Becky Rowan, to be acquired and tendered by Strata Defendants. Id.
The Rowan covenant was executed on January 12, 2017 and tendered to BrunoBuilt as the full
consideration attending BrunoBuilt’s promise to release Strata Defendants. Id. BrunoBuilt failed
to fulfill its obligations pursuant to the agreed-upon settlement and release agreement. Id at ¶ 24.
Strata Defendants now move this Court for an order enforcing the settlement agreement
and for summary judgment. Because the release agreement is valid and enforceable, and because
consideration has been timely and adequately tendered by the Strata Defendants, the Court
should enforce the terms of the release agreement, which requires dismissal of this action with
prejudice. Although BrunoBuilt refused to execute the final agreement, a sufficient record exists
to establish the material terms of the release agreement, which terms constitute a valid and
enforceable contract. Oral agreements which otherwise comply with the general requirements for
a valid contract are enforceable. Adequate grounds also exist for this Court to order specific
performance according to the terms of the parties’ settlement agreement, requiring BrunoBuilt to
execute that agreement and abide by its terms.
Furthermore, BrunoBuilt’s claims should be dismissed with prejudice because they are
barred by the applicable statutes of limitation and repose. Based upon the completion date for
MEMORANDUM IN SUPPORT OF DEFENDANTS' MOTION TO ENFORCE SETTLEMENT, OR
ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT - 2

Page 28

Strata Defendant’s professional services, negligence claims arising out of the 2003 contract at
issue accrued on March 4, 2010, and the applicable two-year statute of limitations set forth in
Idaho Code § 5-219(4) ran on March 4, 2012. All claims arising out of the 2007 contract are also
barred by the statute of limitations. Pursuant to Idaho Code §§ 5-219 and 5-241, any negligence
claim arising out of the work would have accrued on February 5, 2014, and, at latest, the statute
of limitations would have run on February 5, 2016. Similarly, any breach of written contract
claim would have accrued on February 5, 2008, and the statute of limitations would have run on
February 5, 2013. BrunoBuilt did not file its Complaint before the statute of limitations had
expired.
BrunoBuilt’s contract claim should be dismissed with prejudice because it has failed to
establish a valid and enforceable third-party beneficiary contract. BrunoBuilt cannot demonstrate
it was an express and intentional beneficiary to the contract between Terra Nativa and Strata
Defendants; BrunoBuilt thus lacks standing to assert the contract claim. Similar infirmities exist
with respect to BrunoBuilt’s negligence claim, which should be dismissed because it is barred by
the economic loss doctrine due to the lack of a contractual relationship between BrunoBuilt and
the Strata Defendants. Because the alleged damages sustained by BrunoBuilt are wholly and
purely economic in nature, the economic loss doctrine bars recovery of such purely economic
damages in a negligence action.
Finally, all claims against Defendant Michael G. Woodworth should be dismissed
because, as set forth in his declaration and that of Defendant H. Robert Howard, submitted
herewith, he had no involvement in the work by Strata from which BrunoBuilt’s claims arise,
meaning he had no legal or contractual duty to BrunoBuilt upon which the claims in this action
could be based.
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II.
FACTUAL AND PROCEDURAL HISTORY
The factual and procedural history of this matter is set forth in the concurrently filed
Statement of Undisputed Facts in Support of Defendants’ Motion to Enforce Settlement and
Motion for Summary Judgment (“SOF”), which is incorporated herein by reference as if set forth
in full.
III.
ARGUMENT
A. Standard for Decision
Pursuant to Idaho Rule of Civil Procedure 12(b)(6), a purported cause of action may be
dismissed when the Complaint fails to state a claim upon which relief can be granted. When
considering a 12(b)(6) motion, Idaho courts look “only to the pleadings to determine whether a
claim for relief has been stated.” Allied Bail Bonds, Inc. v. Cnty. Of Kootenai, 151 Idaho 405,
409, 258 P.3d 340, 344 (2011). A motion to dismiss for failure to state a claim should be granted
where “it appears ‘beyond doubt that the plaintiff can prove no set of facts in support of his claim
that would entitle [the plaintiff] to relief.’” Taylor v. Maile, 142 Idaho 253, 257, 127 P.3d 156,
160 (2005) (quoting Gardner v. Hollifield, 96 Idaho 609, 611, 533 P.2d 730, 732 (1975)).
A Rule 12(b)(6) motion to dismiss, in which matters outside the pleadings are presented
to and not excluded by the court, , must be considered as one for summary judgment under Rule
56, and all parties must be given a reasonable opportunity to present all the material that is
pertinent to the motion. I.R.C.P. 12(d), see also Paslay v. A&B Irrigation District, 162 Idaho
866, 869, 406 P.3d 878, 881 (2017).
A motion for summary judgment must be granted if “the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as a matter of
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law.” Idaho R. Civ. P. 56(a). “Summary judgment is appropriate if the pleadings, depositions,
and admissions on file, together with the affidavits, if any, show that there is no genuine issue as
to any material fact and that the moving party is entitled to a judgment as a matter of law.”
Cedillo v. Farmers Ins. Co., 163 Idaho 131, 408 P.3d 886, 890 (2017), reh’g denied (Jan. 29,
2018). Upon a motion for summary judgment, all controverted facts are liberally construed in
favor of the non-moving party. Tusch Enters. v. Coffin, 113 Idaho 37, 40, 740 P.2d 1022, 1025
(1987). Similarly, the court draws all reasonable factual inferences and conclusions in favor of
the non-moving party. Farm Credit Bank of Spokane v. Stevenson, 125 Idaho 270, 272, 869 P.2d
1365, 1367 (1994). The burden of proof for summary judgment requires special analysis and
treatment where the motion is made against a party who will have the burden of persuasion at
trial. In such a case, the non-moving party must show sufficient evidence of a genuine issue of
material fact to support the essential elements of the non-moving party’s case. See Badell v.
Beeks, 115 Idaho 101, 765 P.2d 126 (1988).
“If a party resists summary judgment, it is his responsibility to place in the record before
the trial court the existence of controverted material facts which require resolution by trial. A
party may not rely on his pleadings nor merely assert that there are some facts which might or
will support his legal theory, but rather he must establish the existence of those facts by
deposition, affidavit, or otherwise. Failure to so establish the existence of controverted material
facts exposes a party to the risk of a summary judgment.” Berg v. Fairman, 107 Idaho 441, 444,
690 P.2d 896, 899 (1984). A motion to enforce a settlement agreement, where no evidentiary
hearing has been conducted on the issue of existence of the settlement agreement, is treated as a
motion for summary judgment. Goodman v. Lothrop, 143 Idaho 622, 626, 151 P.3d 818, 822
(2006). “A party to a lawsuit in which a settlement agreement is subsequently reached need not
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initiate a new civil lawsuit to enforce the settlement agreement.” Vanderford Co. v. Knudson,
150 Idaho 664, 670, 249 P.3d 857, 863 (2011).
B. Because the claims at issue in this action are the subject of a prior settlement
agreement between the parties, this Court should enforce the terms of the settlement
agreement and dismiss this action with prejudice.
1. A sufficient record exists to establish the material terms of the release agreement, which
terms constitute a valid and enforceable contract.
A valid settlement agreement precludes subsequent litigation over the claims that are the
subject of the settlement agreement. Id. The existence of a valid settlement agreement
“supersedes and extinguishes” pre-existing claims the parties intended to settle. Id. (quoting
Goodman v. Lothrop, 143 Idaho 622, 625, 151 P.3d 818, 821 (2007)). “A settlement agreement
‘stands on the same footing as any other contract and is governed by the same rules and
principles as are applicable to contracts generally.’” Id. at 672, 151 P.3d at 865 (quoting Wilson
v. Bogert, 81 Idaho 535, 542, 347 P.2d 341, 345 (1959)). Where an action is brought to enforce a
previously existing settlement agreement, the Court does not concern itself with the “merits and
validity of the original claim,” but instead with the question of whether the settlement agreement
before it is valid and enforceable. Id.
Settlement agreements generally need not be reduced to writing to be valid and
enforceable. McColm-Traska v. Baker, 139 Idaho 946, 951, 88 P.3d 767, 770 (Idaho 2004)
(citing Lyle v. Koubourlis, 115 Idaho 889, 891, 771 P.2d 907, 909 (Idaho 1988)). Where parties
who enter into an oral agreement contemplate a subsequent formal writing, the question of
whether the parties become bound prior to the formal written execution is “largely a question of
intent.” Kohring v. Robertson, 137 Idaho 94, 99, 44 P.3d 1149, 1154 (Idaho 2002) (quoting
Conley v. Whittlesey, 126 Idaho 630, 633, 888 P.2d 804, 807 (Ct.App. 1995)).
To be enforceable, oral agreements must otherwise comply with the general requirements
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for contracts. Id. The contracting parties must manifest their mutual intent to contract and there
must be a meeting of the minds concerning the essential or material terms of the agreement.
Lawrence v. Hutchinson, 146 Idaho 892, 898, 204 P.3d 532, 538 (Idaho App. 2009). Even so, an
agreement which features uncertain terms may still be enforceable where it “contain[s]
provisions which are capable in themselves of being reduced to certainty.” Id.
For example, the Idaho Court of Appeals enforced an oral settlement agreement
after one of the parties refused to execute a written version of the settlement agreement in Suitts
v. First Security Bank of Idaho, N.A., 125 Idaho 27, 867 P.2d 260 (Ct. App. 1994). There, the
Court of Appeals described the genesis of the oral settlement agreement in question as follows:
On November 3, 1988, the Suitts authorized their attorney to
convey to defendants an offer to settle for $6,030.65, with the
condition that the Suitts reserved the right to appeal the district
court’s order of September 7, 1988, denying their motion for leave
to amend their complaint to allege a tort claim and with the further
condition that all parties reserved the right to request an award of
costs and attorney fees. On the same day, the Suitts’ attorney
contacted defense counsel by telephone and, with the Suitts
listening, correctly conveyed the offer as authorized. The
defendants orally accepted the agreement by telephone on the same
day. McMurtrey’s attorney confirmed the settlement with a letter
to the Suitts’ attorney dated November 3, 1988.
Id. at 31, 867 P.2d at 264. Thereafter, the attorneys for the parties worked together to prepare a
written stipulation for dismissal, which included language indicating that it was a full and final
settlement of all claims between the parties and that the Suitts were not waiving their right to
seek any additional damages that were the subject to their preserved appeal right, so long as
those damages were “adequately pleaded.” Id. at 32, 867 P.2d at 265. The Suitts refused to
execute the stipulation or any other proposed stipulation, causing their attorney to withdraw, and
the defendants’ attorney to file a motion for summary judgment seeking enforcement of the
settlement agreement. Id. The district court granted summary judgment to the defendants,
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“conclud[ing] that a binding settlement agreement had been reached and that the dickering over
minor language differences for the stipulation did not constitute a rejection of the Suitts’
settlement offer, which had been accepted by the defendants during telephone conversations of
November 3.” Id. (emphasis added). The Idaho Court of Appeals affirmed, finding that the oral
offer conveyed and accepted contained all material terms necessary for the formation of a
binding settlement agreement. Id. at 33, 867 P.2d at 266. The court of appeals noted that “[e]ven
if the defendants’ proposed change in the stipulation drafted by the Suitts’ attorney was a
material, substantial variation from the agreed terms, (and we conclude it was not, as discussed
infra ), it would merely be a proposal by the defendants for a modification of the November 3
contract; it would not invalidate the then-existing oral agreement.” Id.
Here, much like in Suitts, the record establishes the existence of an enforceable
settlement agreement and release between BrunoBuilt and Strata. SOF, ¶¶ 13-21. The material
terms of the agreement were clear and unambiguous; BrunoBuilt agreed to release its claims
arising out of the Dempsey property against the Strata Defendants in exchange for the Strata
Defendants securing and tendering a covenant not to sue BrunoBuilt from Paul and Becky
Rowan. Id.
The Rowans were homeowners within the Terra Nativa development who may have had
claims against BrunoBuilt on the basis of BrunoBuilt’s construction of the Rowan home located
at 241 N. Alto Via Court. Id. ¶ 13. The Rowans asserted claims against the Strata Defendants in
Matthew and Stacy Sericati, et al., v. Terra Nativa, LLP, et al., Case No. CV OC 16-09068, in
the Fourth Judicial District Court for the County of Ada, State of Idaho (“Sericati action”). As
part of the settlement of that action, the Strata Defendants negotiated a covenant not-to-sue
BrunoBuilt with the Rowans, based upon previous demands the Rowans made to BrunoBuilt and
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BrunoBuilts’ attempt to tender those demands to the Strata Defendants. SOF ¶¶ 13-16. On
January 12, 2017, a Confidential Release of All Claims and Indemnity Agreement was executed
between the Plaintiffs in the Sericati action and the Strata Defendants, which included the
covenant not to sue BrunoBuilt offered by the Rowans. Id., ¶ 16. That language of that covenant
was ultimately provided to BrunoBuilt in the course of negotiation of the settlement agreement in
this case. Id. ¶ 18.
Detailed correspondence and telephone communications between counsel for BrunoBuilt
and Strata, coupled with exchanged draft release agreements, sufficiently demonstrate the
existence and partial performance of material conditions of the agreement. Id. ¶¶ 16-23.
BrunoBuilt’s counsel explicitly agreed to settlement of this matter in exchange for the Rowan
covenant in a January 10, 2017, phone call, which left the only item left to be performed as the
preparation and execution of the release. Id., ¶ 16. Indeed, in response to the Strata Defendants’
counsel’s March 3, 2017, letter, BrunoBuilt’s counsel stated “[m]y client is ready to complete the
settlement process.” Id., ¶ 19. This was followed upon by his assurance on June 14, 2017, after
receiving a release reflecting revisions BrunoBuilt requested, that he was “just trying to get
[Robert Bruno, President of BrunoBuilt] chased down for signature.” Id., ¶ 21.
This record shows that Strata gave adequate and full consideration for the exchange
when, as agreed, it secured the Rowans’ covenant not to sue BrunoBuilt. Indeed, the Strata
Defendants were not informed that Mr. Bruno/BrunoBuilt no longer intended to enter the
agreement until they received a demand letter from BrunoBuilt’s current counsel, asserting that
the parties did not have a settlement on August 2, 2017. Id., ¶ 24.
Because the contracting parties, by their express conduct, manifested their mutual intent
to contract and came to an agreement regarding the material terms of the agreement—this
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conduct is sufficient to form an enforceable settlement agreement between the Strata Defendants
and BrunoBuilt that supersedes and extinguishes the claims asserted in this action. Because the
record before this Court reflects such an agreement, this matter should be dismissed as a matter
of law.
2. Defendants are entitled to specific performance of the settlement agreement.
Having established the validity and enforceability of the parties’ release agreement, to
ensure that the Strata Defendants receive the benefit of their bargained-for exchange and to give
the full intended effect to the release agreement, they are entitled to specific performance of the
obligations stated in the agreement.
The Idaho Supreme Court has recognized that specific performance may be ordered to
secure enforcement of a settlement agreement. See, e.g., Skelton v. Spencer, 98 Idaho 417, 565
P.2d 1374 (1977) (granting plaintiffs specific performance of agreement settling claims and
dismissing action). In fact, Idaho has recognized that there is a strong public policy favoring
enforcement of settlement agreements. Lomas & Nettleton Co. v. Tiger Enterprises, Inc., 99
Idaho 539, 542, 585 P.2d 949, 952 (1978) (quoting Cities Service Oil Co. v. Coleman Oil Co.,
470 F.2d 925, 929 (1st Cir. 1972)). Specific performance is an equitable remedy and is a matter
within the Court’s discretion. Fazzio v. Mason, 150 Idaho 591, 594, 249 P.3d 390, 393 (2011).
Here, specific enforcement of the release and settlement agreement negotiated by the
parties is sought to provide the Strata Defendants the particular benefits due under the
agreement. As noted in BrunoBuilt’s counsel’s email of June 14, 2017, they had agreed that the
document attached as Exhibit H to the declaration of the Strata Defendants’ counsel was an
acceptable agreement that need only be signed. SOF, ¶¶ 19-21. Because the parties negotiated
the exchange of a release in favor of Strata Defendants for a covenant by the Rowans not to sue
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BrunoBuilt, and because Strata fulfilled its obligations by tendering to BrunoBuilt the validly
executed covenant, Strata is entitled to the release promised by BrunoBuilt. SOF ¶¶ 16-17. As
such, this Court should order specific performance of the release agreement by requiring
BrunoBuilt to abide by its contractual obligation to release Strata Defendants and execute the
release agreement set forth in Exhibit H to the Scanlan Declaration.
3. Even if this Court finds that consideration for parties’ Settlement Agreement is not
adequate, it should be enforced under the doctrine of promissory estoppel.
To the extent some defect in consideration of the agreement renders it incomplete, it is
nonetheless enforceable under the doctrine of promissory estoppel. The doctrine, “when proven,
acts as a consideration substitute in the formation of a contract.” Black Canyon Racquetball
Club, Inc. v. Idaho First Nat. Bank, N.A., 119 Idaho 171, 178, 804 P.3d 900, 907 (1991). The
elements required to support a claim are (1) one party’s reliance on the promise of another party
which creates a substantial economic detriment for the promisee, (2) the loss to the promisee
acting in reliance was or should have been foreseeable to the promisor, and 3) the reliance by the
promisee was reasonable and justified. Grover v. Wadsworth, 147 Idaho 60, 64, 205 P.3d 1196,
1200 (2009).
Here, the Strata Defendants reasonably relied, to their financial detriment, upon
BrunoBuilt’s representation that it would release its claims and dismiss the lawsuit against the
Strata Defendants if the Strata Defendants secured and tendered a covenant not to sue from the
Rowans. Acquisition of the Rowan covenant required additional negotiation and compromise by
Strata Defendant’s counsel in the Sericati Action, requiring the Strata Defendants to incur
additional litigation expenses, specifically performed in reliance upon the representation by
BrunoBuilt that securing the Rowan covenant would spare Strata Defendants time and expenses
associated with seeking the dismissal of this action, as well as the prior action filed by
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BrunoBuilt based upon their failure to timely serve that action. The Strata Defendants have also
been required to incur attorney’s fees and costs for over a year after the settlement was reached
based upon BrunoBuilt’s refusal to perform under the Settlement Agreement.
Strata Defendants’ reliance was reasonable considering the parties’ settlement efforts and
the specificity of the exchange, and should have easily been foreseen by BrunoBuilt. Had
BrunoBuilt been forthright regarding its intention to pursue this case, the Strata Defendants
would have sought dismissal of the action long ago; instead, the Strata Defendant have incurred
additional legal fees it would otherwise have avoided. Thus, even if consideration were to
otherwise fail, the Strata Defendants have proven the appropriate application of the doctrine of
promissory estoppel; as such, this Court should enforce the release agreement between
BrunoBuilt and Strata Defendants to avoid the injustices caused by BrunoBuilt’s failure to honor
its promise.
C. Alternatively, Brunobuilt’s claims should be dismissed with prejudice because they are
barred by the applicable statutes of limitations, I.C. § 5-219(4), and repose, I.C. § 5241.
The Idaho Supreme Court has held that when professional engineering services used in
construction are at issue, the provisions of Idaho Code §§ 5-219(4) and 5-241 apply to determine
accrual of the cause of action. See Nerco Minerals Co. v. Morrison Knudsen Corp., 140 Idaho
144, 90 P.3d 894 (2004). Idaho Code § 5-219(4) is the statute of limitation applicable to
“professional malpractice,” which is defined as “wrongful acts or omission in the performance of
professional services by any person, firm, association, entity or corporation licensed to perform
such services under the law of the state of Idaho.” I.C. § 5-219(4). The Idaho Supreme Court has
determined that claims arising out of the provision of professional engineering services fall
within this definition and are, thus, governed by section 5-219(4). Nerco Minerals, 140 Idaho
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144, 149 90 P.3d 894, 899 (2004). Pursuant to Idaho Code § 5-219(4), a claim for professional
malpractice must be filed within two years of accrual of the cause of action. I.C. § 5-219(4).
Construction matters in Idaho are governed by the statute of repose set forth in § 5-241,
which provides that tort actions automatically accrue six (6) years after the “final completion of
construction” of the improvement at issue and contract actions accrue at the time of final
completion of construction of the improvement.
The court’s analysis in the Nerco Minerals, supra, make the distinction in accrual time
between tort actions and contract actions somewhat inapplicable to claims arising out of the
provision of engineering services. In that matter, the plaintiff asserted a claim against an
engineering firm, Morrison Knudsen, regarding its involvement in the development of a heap
leach pad at a mine. Id. at 146, 90 P.3d at 896. The contract between the parties was entered into
on October 1, 1986. Id. The project was designed to be performed in four phases; Morrison
Knudsen completed Phases I and II in February 1987, and completed no subsequent work on the
project. Id. The work on Phases III and IV was awarded to another firm, who relied upon
preliminary reports prepared by Morrison Knudsen to complete the work. Id.
Construction of the pad was divided into three modules, the first of which was completed
in 1987. Id. In 1990, during construction of the second module, the first module began to fail. Id.
During the investigation of the failure, Morrison Knudsen and the mine owner entered into a
tolling agreement, effective December 17, 1991, through November 24, 1993, the date on which
the mine owner filed suit against Morrison Knudsen. Id. at 147, 90 P.3d 897.
Morrison Knudsen eventually filed a motion for summary judgment seeking to dismiss
the claims on statute of limitations grounds. Id. The district court granted summary judgment on
all claims against Morrison Knudsen except breach of contract. Id. Morrison Knudsen sought
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and was granted reconsideration based upon the reasoning of Lapham v. Stewart, 137 Idaho 582,
51 P.3d 396 (2002), which held that claims arising out of the performance of professional
services sound in professional negligence and are thus governed by the statute of limitations set
forth in Idaho Code § 5-219(4). Id.
The Idaho Supreme Court affirmed this finding, determining that the breach of contract
claims asserted against Morrison Knudsen arose out of a contract for the provision of
professional services. Id. at 149, 90 P.3d 899. The court also found that the alleged breaches,
including failure to “provide a geotechnical evaluation of the proposed pad site; obtain
geotechnical data from Nerco, government agencies and other sources for review; and notify
Nerco that the proposed pad site was marginal,” were professional services arising out of that
contract, requiring application of the statute of limitations provided by I.C. §5-219(4). Id.
Here, the contract entered into between BrunoBuilt and Strata Defendants was
unquestionably one for the provision of professional services by Strata Defendants. SOF ¶¶ 7-8.
According to the language of the 2003 contract between the parties, Strata was to provide the
“Geotechnical Services Evaluation for Terra Nativa Subdivision No. 3.” The engineering,
geotechnical, and consulting services performed by Strata Defendants, persons or entities
licensed to perform such services in the state of Idaho, are clearly the type of professional
services contemplated by I.C. §5-219(4); as such, the two-year statute of limitations is the only
one that applies to the claims asserted in this action.
Because the parties in Nerco Minerals simply agreed to a certain completion date
regarding Morrison Knudsen’s work, Nerco Minerals does not guide this Court’s analysis of the
completion date at issue regarding the work of Strata Defendants. Id. at 150, 90 P.3d 894, 900.
As such, the question of when completion of Strata Defendants’ work occurred, for the purposes
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of Idaho Code § 5-241, is guided instead by the interpretation and analysis provided in Stapleton
v. Jack Cushman Drilling & Pump Co., 153 Idaho 735, 291 P.3d 418 (2012).
In Stapleton, the plaintiff homeowner and the defendant Cushman orally contracted for
drilling of a well on a residential lot in August 2006. Id. at 738, 291 P.3d at 421. The well was
completed and capped in August 2006. Id. The following year, Stapleton built a house on the
property and connected the well. Id. In fall 2010, the well stopped producing water, at which
time it was discovered that the well had collapsed, requiring Stapleton to have a new well drilled.
Id. On April 6, 2011, Stapleton filed suit against Cushman, asserting claims for negligence and
breach of contract. Id. Cushman moved for summary judgment based upon the statute of
limitations, among other reasons, which the district court granted, finding that Stapleton’s claims
were barred by the applicable statute of limitations. Id. On appeal, the Idaho Supreme Court
affirmed and, in doing so, was required to analyze when Cushman’s work was completed for the
purposes of Idaho Code § 5-241. Id.
The Idaho Supreme Court’s analysis focused upon the services Cushman contracted to
provide, which based upon the contract was the drilling of a well. Id. at 740, 291 P.3d at 423.
Based upon this finding, the Court found that Cushman’s work was completed for the purposes
of Idaho Code § 5-241 on the date on which he finished drilling the well and not the later date
upon which the well was connected to Stapleton’s house. Id. Applying the same analysis here,
understanding the absence of any contractual relationship between Strata Defendants and
BrunoBuilt, the statute of repose would operate to bar claims arising from the 2003 and 2007
contracts under which Strata performed services during development of the Terra Nativa
subdivision project. Id. at 8-11.
According to the language of the 2003 contract with Terra Nativa, Strata was to provide
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“the Geotechnical Services Evaluation for Terra Native Subdivision No. 3.” Strata issued its
evaluation on November 13, 2003, and subsequently engaged in required third-party review of
that evaluation with the City of Boise and its chosen engineer, Kleinfelder. SOF ¶ 9. Strata
issued its response to Kleinfelder on March 4, 2004, after which time Strata provided no further
input on the report. SOF ¶ 9. Based upon this completion date, negligence claims arising out of
the 2003 report would accrue on March 4, 2010, and the applicable two-year statute of
limitations set forth in Idaho Code § 5-219(4) would have run on March 4, 2012.
With respect to the 2007 contract, it states that Strata will “provide observation, testing,
and consultation during construction of Terra Nativa Subdivision, Phase 4.” Strata’s records
show that it issued a “Confirmation of Construction,” opining that the work was completed as of
February 5, 2008. SOF ¶ 10. Pursuant to Idaho Code §§ 5-219 and 5-241, any negligence claim
arising out of the work would have accrued on February 5, 2014, and, at the latest, the statute of
limitations would have run on February 5, 2016. Similarly, assuming for the sake of argument
that a contract claim was viable, pursuant to Idaho Code §§ 5-216 and 5-241, any breach of
written contract claim would have accrued on February 5, 2008, and the statute of limitations
would have run on February 5, 2013. Consequently, BrunoBuilt’s claims in this matter, filed on
September 19, 2017, were filed over a year—at a minimum—after the applicable statute of
limitations had expired, requiring dismissal of those claims as a matter of law.
D. BrunoBuilt cannot establish that it is the third-party beneficiary of any contracts
between the Strata Defendants and Terra Nativa, LLC.
When a contract is made expressly for the benefit of a third person, the contract may be
enforced by the third person at any time before the parties to the contract rescind it. Partout v.
Harper, 145 Idaho 683, 183 P.3d 771 (2009); I.C. § 29–102. The third party must show the
contract was made primarily for his benefit; it is not sufficient that the third party is a mere
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incidental beneficiary to the contract. Idaho Power Co. v. Hulet, 140 Idaho 110, 112, 90 P.3d
335, 337 (2004) (quoting Adkison Corp. v. Am. Bldg. Co., 107 Idaho 406, 409, 690 P.2d 341, 344
(1984)). The intent to benefit the third party must be expressed in the contract itself. Partout v.
Harper, 145 Idaho 683, 687, 183 P.3d 775 (2009).
BrunoBuilt claims it was an intended beneficiary of the contract between Terra Nativa
and Strata Defendants. Complaint and Demand for Jury Trial (“Complaint”), ¶ 23-24.
BrunoBuilt asserts that it belongs to a “limited class of individuals” for whose benefit the
professional services contract between Terra Nativa and Strata was made, “i.e. purchasers of and
builders on residential lots” located in the subdivision. Id. BrunoBuilt has failed, however, to
demonstrate the contract between Terra Nativa and Strata Defendants expressly mentioned an
intent to benefit BrunoBuilt in particular. Indeed, the contracts in question provide no mention
of BrunoBuilt or subsequent homeowners. SOF, ¶ 12.
Based upon the lack of an express or implied intention to benefit BrunoBuilt in the atissue contracts, it lacks standing as a purported third-party beneficiary based on the express
terms of the contract itself and the analysis articulated in DeGroot v. Standley Trenching, Inc.,
157 Idaho 557, 338 P.3d 536 (2014). In DeGroot, the court found that the owner of a dairy could
not maintain suit for breach of contract and breach of warranties against subcontractors who
provided a manure handling system due to the lack of a contract between the dairy farmer and
any other party and because the dairy owner was not an intended third-party beneficiary of the
contract between the general contractor and system installer. Id. at 560, 338 P.3d 539. The court
reached this conclusion despite that fact that the dairy farmer, DeGroot, had been involved in
discussion and negotiations regarding the purchase and installation of the equipment at issue, the
equipment was shipped to the dairy site, and the company providing the equipment named its file
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on the matter “DeGroot”. Id. at 562, 338 P.3d 541. Although the general contractor and system
installer entered into a contract that involved a third party, DeGroot, the court correctly required
more specificity concerning the intent to benefit DeGroot. The contract between the contractor
and installer did not specifically include or contemplate DeGroot by express or implied terms. As
such, DeGroot lacked standing to assert claims purportedly arising under the contract. Id.
Just as in DeGroot, BrunoBuilt cannot rely on a third-party beneficiary theory to assert
claims against Strata Defendants in this matter because the contract which called for the services
rendered by Strata Defendants was between Strata and Terra Nativa; making no mention of
BrunoBuilt or subsequent lot owners. Complaint, ¶ 22, SOF ¶ 8, 12. The lone express intended
beneficiary of the contract between Terra Nativa and Strata Defendants was Terra Nativa; Strata
Defendants neither contracted with nor intended to benefit BrunoBuilt by the express terms of
the contract, requiring dismissal of this claim as a matter of law.
E. BrunoBuilt’s negligence claim should be dismissed with prejudice because it is barred
by the economic loss doctrine.
The damages alleged by BrunoBuilt fall squarely within those contemplated and barred
by the economic loss doctrine. The economic loss rule prohibits recovery of purely economic
losses in a negligence action based upon the well-established principal that there is no duty to
prevent economic loss to another. Blahd v. Richard B. Smith, Inc., 141 Idaho 296, 300 108 P.3d
996, 1000 (2004). The rule “applies to negligence cases in general” and is not limited “to product
liability cases.” Ramerth v. Hart, 133 Idaho 194, 197, 983 P.2d 848, 851 (1978). “Economic loss
includes costs of repair and replacement of defective property which is the subject of the
transaction, as well as commercial loss for inadequate value and consequent loss of profits or
use.” Salmon Rivers Sportsman Camps, Inc. v. Cessna Aircraft Co., 97 Idaho 348, 351, 544 P.2d
306, 309 (1975).
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Economic losses may be recoverable in negligence actions, however, where the losses are
parasitic to personal injury or property damage. “Property damage encompasses damage to
property other than that which is the subject of the transaction.” Id. (quoting Salmon Rivers
Sportsman Camps v. Cessna Aircraft Co., 97 Idaho 348, 351, 544 P.2d 306, 309 (1975)). “It is
the subject of the transaction that determines whether a loss is property damage or economic
loss, not the status of the party being sued.” Blahd, 141 Idaho at 301, 108 P.3d at 1001. The
Idaho Supreme Court has found that the subject matter of the transaction is defined by the
subject matter of the contract at issue. Stapleton, 153 Idaho at 742, 291 P.3d at 425. The subject
matter of contracts involving real property is addressed in Blahd, a case remarkably similar to
this matter.
In Blahd, homeowners brought a negligence action against a developer and engineering
firms, seeking to recover for physical damage to their home caused by settling of uncompacted
soil under the house. 141 Idaho at 299, 108 P.3d at 999. Originally, one party owned the
undeveloped land where the home was constructed. Id. at 299, 108 P.3d 996, 999. The
undeveloped lot was sold to a buyer, who acted as a general contractor in constructing the house.
Id. Several parties developed the area into a subdivision, including those who performed soil and
foundation evaluations. Id. Years later, the buyer/contractor offered the home for sale. Id. The
Blahds toured the home and noticed a small crack in a concrete slab in the unfinished basement;
before purchasing the home, they hired an engineer to determine the cause of the crack and
provide an evaluation and remedy. Id.
The Blahds purchased the home and began to remodel; slate tile was placed over the area
which featured the crack in the basement. Id. A few months later, the new tile had cracked in the
same place where the original concrete crack was seen, and other small cracks began to appear

MEMORANDUM IN SUPPORT OF DEFENDANTS' MOTION TO ENFORCE SETTLEMENT, OR
ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT - 19

Page 45

throughout the home. Id. The Blahds hired Strata to inspect their home; it was discovered that
improperly compacted fill dirt caused the home to settle and sustain physical damage. Id. The
Blahds filed suit against several parties, including the developers, geotechnical engineers, and
inspectors. Id.
The developers and engineers moved for summary judgment on the ground that the
negligence claims were barred by the economic loss rule. Id. The district court granted the
motions. Id. On appeal, the Blahds contended that the economic loss doctrine did not apply
because the subject of the transaction was the improperly filled lot, not the home which was later
constructed thereon, resulting in recoverable physical damage to the home. Id. at 300, 108 P.3d
996, 1000.
The Supreme Court disagreed, finding that the house and lot are considered as an
integrated whole, and any damage to the house is a purely economic loss because both the lot
and house together were the subject of the transaction. Id. As such, the economic loss rule barred
claims against the developer and engineering firm which had examined the soil for the previous
homeowner because the loss in question was limited to the subject of the transaction and the
plaintiffs had no contractual relationship with the developer or engineers upon which recovery of
economic losses could be based. Id.
Here, BrunoBuilt has not even alleged, much less proven, facts which allow it to
overcome or distinguish its claims from those analyzed in Blahd. Like the Blahds, BrunoBuilt
attempted to assert negligence claims against an engineering firm with which it had no
relationship upon which to base a duty, contractual or otherwise. The contract at issue here is the
contract between the homeowner and homebuilder, wherein BrunoBuilt took title from
Dempsey, the homeowner, and promised to re-convey title upon completion of the construction
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of the residence in exchange for full payment of the purchase price. Furthermore, the subject
matter of the transaction at issue here is, like that in Blahd, both the lot and house as an
integrated whole.
BrunoBuilt’s alleged damages consist of increased construction costs and those damages
flowing from the Dempseys’ repudiation of their agreement with BrunoBuilt, resulting in its
failure to realize an economic benefit, namely the receipt of the full purchase price of the lot and
home. Complaint ¶ 20. Such losses are purely economic. Id. In fact, BrunoBuilt’s Complaint
specifically and exclusively alleges purely economic damages, namely “increased cost of
construction”, “other related expenses”, and “lost market value of the Dempsey Lot and
improvements constructed on that lot.” (Id., emphasis added)
While there was actual physical damage to the Blahd home, the court still considered the
losses sustained by the Blahds as purely economic. BrunoBuilt has failed to allege any physical
damage to the improvements constructed on the Dempsey lot; the damages alleged by
BrunoBuilt are instead purely economic in nature, focused on increased cost and diminished
value, and, as such, are barred by the economic loss rule.
F. The claims against Defendant Michael G. Woodworth should be dismissed as a matter
of law because he did not perform any work on the Property.
The allegations of BrunoBuilt’s Complaint, are focused on work performed by the Strata
Defendants affecting the Dempsey property. SOF, ¶¶ 1-5. As set forth in Mr. Woodworth’s
declaration, submitted herewith, he did not have any involvement in general or specific projects
at Strata involving the Dempsey property. SOF, ¶¶ 9-12. Because Mr. Woodworth did not do any
work related to the Dempsey Property, all claims asserted against him in this action should be
dismissed as a matter of law based upon the record before this Court.
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V.
CONCLUSION
For the foregoing reasons, the Strata Defendants respectfully request that their motion to
enforce the settlement agreement be granted, that BrunoBuilt be ordered to execute the
previously agreed upon release agreement, and that this matter be dismissed with prejudice.
Alternatively, the Strata Defendants respectfully request that their motion for summary judgment
be granted and that this matter be dismissed with prejudice as a matter of law pursuant to Idaho
Rule of Civil Procedure 56.
DATED this 5th day of April, 2018.
DUKE SCANLAN & HALL, PLLC

By

/s/ Kevin J. Scanlan
Kevin J. Scanlan – Of the Firm
Kevin A. Griffiths – Of the Firm
Attorneys for Defendants Strata, Inc.,
Chris M. Comstock, Michael G. Woodworth and
H. Robert Howard
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I HEREBY CERTIFY that on the 5th day of April, 2018, I electronically filed the
foregoing document using the iCourt E-File system, which sent a Notice of Electronic Filing to
the following persons:
Christine M. Salmi
PERKINS COIE, LLP
1111 W Jefferson St, Ste 500
PO Box 737
Boise, ID 83701-0737
Tel: (208) 343-3434
Fax: (208) 343-3232
csalmi@perkinscoie.com
Attorneys for Plaintiff

U.S. Mail, Postage Prepaid
Hand Delivered
Facsimile
~ iCourt/Email

□
□
□

/s/ Kevin J. Scanlan
Kevin J. Scanlan
Kevin A. Griffiths
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Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Laurie Johnson, Deputy Clerk

Kevin J . Scanlan
ISB #5 521; kj s@dukescanlan.com

Kevin A. Griffiths
ISB #8187; kag@dukescanlan.com

DUKE SCANLAN & HALL, PLLC
1087 West River Street, Suite 300
P.O. Box 7387
Boise, Idaho 83707
Telephone (208) 342-3310
Facsimile (208) 342-3299

Attorneys for Defendants Strata, Inc., Chris M. Comstock,
Michael G. Woodworth and H Robert Howard

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
BRUNOBUILT, INC., an Idaho corporation,
Case No. CV0l-17-17395

Plaintiff,
vs.
STRATA, INC.; CHRISM. COMSTOCK; H.
ROBERT HOWARD; MICHAEL G.
WOODWORTH;
Defendants.

STATE OF IDAHO
County of Ada

DECLARATION OF KEVIN J.
SCANLAN IN SUPPORT OF
DEFENDANTS' MOTION TO
ENFORCESETTLEMENT,OR
ALTERNATIVELY, MOTION FOR
SUMMARY JUDGMENT

)
: ss.
)

Kevin J. Scanlan states as follows:
1.

I am an attorney duly licensed to practice law in the State of Idaho, and an

attorney at the law firm of Duke Scanlan & Hall PLLC, counsel for Defendants in this matter. I
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have personal knowledge of the facts set forth in this declaration.
2.

I have represented the Defendants in this matter in Sericati, et al. v. Strata, Inc., et

al., Ada County Case No. CV OC 16-09068; BrunoBuilt, Inc. v. Strata, Inc., et al., Ada County
Case No. CV01-16-22915; and this action.
3.

Attached hereto as Exhibit A is a true and correct copy of an October 13, 2016,

demand letter from BrunoBuilt, tendering a demand made upon Brunobuilt by Paul and Becky
Rowan, Plaintiffs in the Sericati action, associated with their claims made therein.
4.

Attached hereto as Exhibit B is a true and correct copy of an October 21, 2016,

letter to Brunobuilt’s counsel, rejecting the tender made in Exhibit A.
5.

Attached hereto as Exhibit C is a true and correct copy of an October 28, 2016,

letter from Brunobuilt’s counsel, requesting reconsideration of the rejection of the Rowan tender.
6.

Attached hereto as Exhibit D is a true and correct copy of a Complaint and

Demand for Jury Trial in the BrunoBuilt action, filed in this Court on December 19, 2016.
7.

At the time Exhibit D was filed, I was in the process of negotiating a settlement

with the Plaintiffs in the Sericati action, which included Paul and Becky Rowan.
8.

As a result of the filing of Exhibit D and the letters set forth in Exhibit A-C, I

met with BrunoBuilt’s counsel, Wyatt Johnson, on January 3, 2017, to discuss dismissal of the
BrunoBuilt action, based upon several strong legal defenses thereto, including the statute of
limitations and the economic loss doctrine. At that time, I requested that BrunoBuilt dismiss the
BrunoBuilt action with prejudice in its entirety and, in exchange, the Strata Defendants would
seek to secure a covenant not to sue BrunoBuilt from the Rowans as part of the settlement of the
Sericati action. Mr. Johnson indicated he would recommend settlement on those terms to his
client. Between January 3, 2017, and January 10, 2017, I negotiated with counsel for the Rowans
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regarding inclusion of the covenant not to sue in the settlement of the Sericati action and with
Mr. Johnson regarding settlement of the BrunoBuilt action. On January 10, 2017, I spoke by
telephone to the Rowans’ counsel, who confirmed that they would agree to the covenant to use,
and also to Mr. Johnson, who confirmed that his client accepted the proposed settlement of the
BrunoBuilt action, via release rather than global dismissal of the action, in exchange for the
covenant not to sue.
9.

On January 12, 2017, the parties in the Sericati action executed a Confidential

Release of All Claims & Indemnity Agreement, which included a covenant by Paul and Becky
Rowan not to institute suit against BrunoBuilt as a result of its construction of their home in the
Nativa Terra Subdivision. This is the claim that was the subject of the demand correspondence
attached hereto as Exhibits A-C.
10.

On February 9, 2017, following several discussions regarding the terms of the

release, I provided Mr. Johnson with a draft release agreement, reflecting the agreement between
the parties that the claims against the Strata Defendants only would be dismissed with prejudice
in exchange for the Rowan covenant. A true and correct copy of the email to Mr. Johnson and
attachments thereto is attached hereto as Exhibit E.
11.

On March 1, 2017, Mr. Johnson informed me that his client no longer believed

that he had reached an agreement with the Strata Defendants and intended to move forward with
the BrunoBuilt action.
12.

Attached hereto as Exhibit F is a true and correct copy of a March 3, 2017, letter

from me to Mr. Johnson concerning the parties’ settlement efforts.
13.

Attached hereto as Exhibit G is a true and correct copy of a March 9, 2017, email

from Mr. Johnson.
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14.

Attached hereto as Exhibit H is a true and correct copy of a May 10, 2017, email

to Mr. Johnson, along with attachments thereto, addressing concerns raised by BrunoBuilt
concerning the mutuality of the release agreement.
15.

Attached hereto as Exhibit I is a true and correct copy of a June 14-20, 2017,

email string between my office and Mr. Johnson concerning execution of the settlement
agreement.
16.

The six-month service time period for the Complaint and Demand for Jury Trial

in the BrunoBuilt action expired on June 19, 2017, at which time the Strata Defendants had not
been served.
17.

Attached hereto as Exhibit J is a July 31, 2017, email to Mr. Johnson concerning

the settlement agreement.
18.

Attached hereto as Exhibit K is a true and correct copy of an August 2, 2017,

letter from Christine Salmi, acting as counsel for BrunoBuilt.
19.

Attached hereto as Exhibit L is a September 19, 2017, Order from this Court,

dismissing all claims asserted in the BrunoBuilt action against the Strata Defendants without
prejudice based upon BrunoBuilt’s failure to effect timely service on the Strata Defendants. This
action was filed the same day.
20.

Subsequent to the filing of this action, I again spoke to Mr. Johnson by phone, at

which time I reiterated the Strata Defendants strong defenses to this action, which now included
settlement of the BrunoBuilt action and a newly strengthened statute of limitations claim based
on the refiling date. At that time, Mr. Johnson indicated that BrunoBuilt may elect to forego
further pursuit of this action.
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21.

Attached hereto as Exhibit M is a true and correct copy of a March 13, 2018,

email from Christine Salmi on behalf of BrunoBuilt, requesting a waiver of service, the deadline
for which was going to expire on March 19, 2018. No action had been taken on this matter prior
to receipt of this email since its filing.
22.

Subsequent to receiving this email, I had a telephone conversation with Ms.

Salmi, in which I again reiterated what the Strata Defendants viewed as the frivolous nature of
this action based upon the aforementioned defenses and the parties’ settlement of the BrunoBuilt
action. In particular, counsel was specifically advised that claims against Mr. Woodworth should
be dismissed based upon his complete lack of involvement in the project at issue.
23.

BrunoBuilt proceeded with service of the Strata Defendants following that call,

including Mr. Woodworth.
I swear under penalty of perjury that the foregoing is true and correct.
DATED this 5th day of April, 2018.
DUKE SCANLAN & HALL, PLLC

By

/s/ Kevin J. Scanlan
Kevin J. Scanlan – Of the Firm
Kevin A. Griffiths – Of the Firm
Attorneys for Defendants Strata, Inc.,
Chris M. Comstock, Michael G. Woodworth and
H. Robert Howard
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 5th day of April, 2018, I electronically filed the
foregoing document using the iCourt E-File system, which sent a Notice of Electronic Filing to
the following persons:
Christine M. Salmi
PERKINS COIE, LLP
1111 W Jefferson St, Ste 500
PO Box 737
Boise, ID 83701-0737
Tel: (208) 343-3434
Fax: (208) 343-3232
csalmi@perkinscoie.com
Attorneys for Plaintiff

U.S. Mail, Postage Prepaid
Hand Delivered
Facsimile
~ iCourt/Email

□
□
□

/s/ Kevin J. Scanlan
Kevin J. Scanlan
Kevin A. Griffiths
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EXHIBIT A
Eleclronically Filed
12/19/2016 5:10:17 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Jeri Heaton, Deputy Clerk

2

3
4
5

6

7
8
9

Wyatt Johnson
ANGSTMA N JOHNSON
3649 N. Lakeharbor Lane
Boise, Idaho 83703
Telephone: (208) 384-8588
Facsimile: (208) 853-0117
Johnson ISB: 5858

Hippler, Steven

Attorney for Plaintiff

10

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

11

OF IDAHO, IN AND FOR THE COUNTY OF ADA

12
13

BrunoBuilt, Inc., an Idaho Corporation,

15

16 .
17

18
19

20
21

Case No. CV01-16-22915

Plaintiff,

14

COMPLAINT AND DEMAND FOR
JURY TRIAL

vs.

Strata Inc.; Chris M. Comstock; H. Robert
Howard; Terry R. Howard; Michael G.
Woodworth; Charles E. Kaiser; Elisabeth
Brown; Victoria Morrison; David 0. Cram;
Materials Testing and Inspection, an Idaho
Corporation; Treasure Valley Engineers, Inc.;
Matrix Engineering, Inc.; Douglas L. Unger;
Focus Engineering, Inc.; Carl Geiger;
Kleinfelder, Inc.; G. Alexander Rush.

Fee category: A-1 I $221.00

22

Defendants.
23
24

BnmoBuilt Inc., by and through counsel of record, ANGSTMAN JOHNSON, complains

25
26

and alleges against the Defendants, as follows:

27

28
29
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PARTIES
2

1. Plaintiff, BrunoBuilt Inc. ("BrunoBuilt") is an Idaho Corporation with its principal place

3

of business in Ada County, Idaho.
4

5
6

7

2. Defendant, Strata, Inc. ("Strata") is an Idaho Corporation with its principal place of
business in Ada County, Idaho.

3. Defendant Chris M. Comstock is an individual who, at relevant times, was employed by

8

Strata and, upon information and belief, currently resides in Kootenai County, Idaho.
9

10

4. Defendant H. Robert Howard ("H.R. Howard") is an individual who, at relevant times,

11

was employed by Strata and, upon information and belief, currently resides in Ada

12

County Idaho.

13

5. Defendant Terry R. Howard C'T.R. Howard") is an individual who, at relevant times, was

14
15
16

17

18

employed by Strata and, upon information and belief, c1mently resides in Ada County,
Idaho.
6. Defendant Michael G. Woodworth ("Woodworth") is an individual who, at relevant
times, was employed by Strata and, upon information and belief, currently resides in Ada

19

County, Idaho.
20

21
22

23

7. Defendant Charles E. Kaiser ("Kaiser") is an individual who, at relevant times, was
employed by Strata and, upon information and belief, currently resides in Ada County,
Idaho.

24

8. Defendant Elizabeth Brown ("Brown") is an individual who, at relevant times, was
25
26

27

employed by Strata and/or MTI and, upon information and belief, currently resides in
Ada County, Idaho.

28

29
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9. Defendant Victoria Morrison ("Morrison") is an individual who, at relevant times, was
2

employed by Strata and, upon information and belief, currently resides in Ada County,

3

Idaho.
4

5

10. Defendant David 0. Cram ("Cram") is an individual who, at relevant times, was

6

employed by Strata and, upon information and belief, currently resides in Ada County,

7

Idaho.

8

11. Defendant Materials Testing and Inspection, Inc: ("MTI") is an Idaho Corporation with
9

10
11
12

its principal place of business in Ada County, Idaho.
12. Defendant Treasure Valley Engineers, Inc. ("TVE") was an Idaho Corporation with its
Principal Place of Business in Canyon County, Idaho, prior to its administrative

13

dissolution in 2010.
14

15
16
17

18

13. Defendant Matrix Engineering Inc. ("MEI") is an Idaho corporation with its principal
place of business in Ada County, Idaho.
14. Defendant Douglas L. Unger (:'Unger") was an individual employed by TVE and/or MEI
and, upon information and belief, currently resides in Ada County, Idaho.

19

15. Defendant Focus Engineering, Inc. ("Focus") is an Idaho corporation with its principal
20
21
22

23

place of business in Ada County, Idaho.
16. Defendant Carl Geiger ("Geiger") is an individual who, at relevant times, was employed
by Focus and, upon information and belief, currently resides in Ada County, Idaho.

24

17. Defendant Kleinfelder, Inc. ("Kleinfelder") is a California corporation authorized to do
25
26

27
28

business in Idaho, whose principal place of business is in San Diego, California.
18. Defendant G. Alexander Rush ("Rush") is an individual employed by Kleinfelder and,
upon information and belief, currently resides in Ada County, Idaho.

29
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JURISDICTION AND VENUE
2

19. Jurisdiction is proper in Idaho since this Court has subject matter jurisdiction over this

3

action pursuant to Idaho Code 1-705 and personal jurisdiction over the Defendants
4
5
6

7

pursuant to Idaho Code 5-514.
20. Venue is proper in Ada County pursuant to Idaho Code 5-404 since some of the
Defendants reside in and/or have their principal place of business in Ada County and the

8

acts complained of occurred within Ada County.
9

GENERAL ALLEGATIONS

10

11
12

21. Work was performed on the Terra Nativa Subdivision commencing in approximately
2003 with certain geotechnical and other engineering work, and continuing through 2013

13

when paving and backfilling of settlement and subsidence of Alto Via Court, the roadway
14

15

16
17
18

within the subdivision.
22. Pursuant and subject to a wntract with William and Ann Dempsey ("Dempseys"),
BrunoBuilt holds legal title to and constructed a residence upon Lot 16, Block 6, Terra
Nativa Subdivision No. 4, Ada County, Idaho, also known as 238 N. Alto Via Court,

19

Boise, Idaho (the "Dempsey Lot"). Upon completion of the construction of the residence,
20
21

BrunoBuilt is to reconvey the property to Dempseys in exchange for full payment of the

22

contract price.

23

23. Strata was retained to conduct geological and geotechnical assessments as part of the

24

development of the Terra Nativa subdivision. Strata obligations included providing
25
26

geological and geotechnical engineering recommendations to ensure the safety and

27

stability of the Terra Nativa subdivision, and to determine if construction of the

28

subdivision could be done in a safe, stable and geologically sound nature.

29
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24. Comstock, H.R. Howard, and T.R. Howard of Strata (the "Strata Engineers") conducted a
2

geological and geotechnical engineering evaluation of the site for the Terra Nativa

3

Subdivision in November of2003 ("2003 Strata Report.")
4
5

25. The City of Boise retained Kleinfelder to review the 2003 Strata Report. The Kleinfelder

6

review was conducted by Rush and Wasser (collectively the "Kleinfelder Engineers.")

7

26. Strata provided the geotechnical recommendations for the construction of Terra Nativa

8

subdivision and confirmed that the subdivision was constructed in conformity to its
9
10

recommendations.

11

27. MTI performed additional geotechnical testing of the Terra Nativa site.

12

28. Unger served as the engineer ofrecord for Terra Nativa subdivision. While service as

13

engineer of record for the subdivision, Unger was initially employed by TVE and
14

15

16

17

18

subsequently by MEL
29. Upon information and belief, neither Strata, the Strata·Engineers, Kleinfelder, the
Kleinfelder Engineers, MTI, Unger, TVE or MEI informed the City, developers of the
Terra Nativa subdivision, lot purchasers, or give any form of notice to any other member

19

of the pubic that might intend to acquire real property in the Terra Nativa subdivision that
20
21

the subdivision was being constructed on a site with pre-existing landslide conditions,

22

excessive slope, excess subsurface moisture and soil conditions, or other conditions that

23

were not safe or appropriate for residential development.

24

30. Starting on or about February of 2016, the land under portions of the Terra Nativa
25
26
27

subdivision began to slide, causing physical damage to certain homes within the
subdivision, and cause earth movement in a portion of the yard of the Dempsey Lot.

28
29
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COUNT ONE -PROFESSIONAL NEGLIGENCE
2

31. BrunoBuilt incorporates by reference all prior allegations within this count.

3

32. The Defendants had a duty of care to perform engineering and/or geotechnical services
4
5
6

7

according to the applicable standard of care for such services.
33. Upon information and belief, the Defendants breached the applicable standard of care
by, among other things, (a) failing to identify a pre-existing landslide on the site of the

8

Terra Nativa Subdivision; (b) failing to appreciate, recognize and communicate the
9

10

existence of long-standing geological studies, research and mapping identifying the

11

hazardous nature of the slope, soils and ground for development on the site of the Terra

12

Nativa subdivision; (c) failing to review and consider readily available studies,

13

publications, and reports that advised of the existence of a landslide, hazardous slope and
14

15

soils in the location where the subdivision was developed; and (d) failing to recommend

16

construction of iufu1structure that would stabilize and prevent further landslides in the

17

location of the Terra Nativa subdivision.

18

34. As a direct and proximate result of the Defendants professional negligence, BrunoBuilt

19

has suffered damages in the form of increased cost of construction, including additional
20

21

testing and inspection, increased interest costs, the construction of a retaining wall and

22

other related expenses that would not have otherwise been incurred. BrunoBuilt's

23

damages also include lost market value of the Dempsey Lot and improvements

24

constructed on that lot. These damages are in such amount as will be proven at trial,
25
26

which is not less than the jurisdictional minimum for the District Court.

COUNT TWO - CONSTRUCTIVE FRAUD

27

28

35. BrunoBuilt incorporates by reference all prior allegations within this count.

29

COMPLAINT AND DEMAND FOR JURY TRIAL-PAGE 6
Matter: 5634-031

Page 61

36. The relationship between BrunoBuilt and Defendants was a relationship of trust and
2

confidence because BrunoBuilt was entitled to trust that Defendants had and would

3

perform geotechnical engineering assessments, testing, evaluations, and provide
4

5

geotechnical engineering and recommendations according to the applicable standard of

6

care for engineers.

7

37. BrunoBuilt did not have equal access to information about the geotechnical and

8

geological features of the site where Terra Nativa subdivision was constructed.
9

10

38. Upon information and belief, Defendants made material statements and representation of

11

fact that the Terra Nativa subdivision was suitable for residential construction and

12

omitted material facts including, but not limited to, the fact that the lots were built on a

13

preexisting landslide area, or that the slope, soles and ground underlying the lots was

14
15

16
17
18

unsuitable for construction of a residential subdivision.
39. In fact, much of the site underlying the Terra Nativa subdivision was not suitable for a
residential subdivision.
40. BrunoBuilt justifiable relied upon Defendants' representation and omissions because it

19

has no knowledge that much of the site underlying the Terra Nativa subdivision was not
20
21

22

23

suitable for a residential subdivision.
41. As a direct and proximate result of the Defendants professional negligence, BrunoBuilt
has suffered damages in the form of increased cost of construction, including additional

24

testing and inspection, increased interest costs, the construction of a retaining wall and
25
26

27

other related expenses that would not have otherwise been incurred. BrunoBuilt's
damages also include lost market value of the Dempsey Lot and improvements

28
29
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constructed on that lot. These damages are in such amount as will be proven at trial,
2

which is not less than the jurisdictional minimum for the District Court.

3

COUNT THREE -BREACH OF THIRD PARTY BENEFICIARY CONTRACT (Strata)
4
5

42. BrunoBuilt incorporates by reference all prior allegations within this count.

6

43. Upon information and belief, the developers of Terra Nativa subdivision contracted with

7

Strata to provide geotechnical engineering services ("Strata Contract").

8

44. Upon information and belief, the Strata Contract was intended to benefit a limited class
9
10

11
12

of individuals for whose benefit the contract was made, i.e. purchasers of and builders on
residential lots to be located within the Terra Nativa subdivision.
45. Upon information and belief, BrunoBuilt is within the limited class of individuals for

13

whose benefit the Strata Contract was made.
14

15

46. Upon information and belief, Strata materially breached the Strata Contract by failing to

16

provide geotechnical engineering services according to the applicable standard of care for

17

engmeers.

18

47. As a direct and proximate result of the Defendants professional negligence, BrunoBuilt

19

has suffered damages in the form of increased cost of construction, including additional
20
21

testing and inspection, increased interest costs, the construction of a retaining wall and

22

other related expenses that would not have otherwise been incurred. BrunoBuilt's

23

damages also include lost market value of the Dempsey Lot and improvements

24

constructed on that lot. These damages are in such amount as will be proven at trial,
25
26

which is not less than the jurisdictional minimum for the District Court.

27

28
29
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DEMAND FOR JURY TRIAL
2

48. BrunoBuilt demands a trial by a jury of not less than twelve (12) people on all issues so

3

triable.
4

ATTORNE Y FEES

5
6

7

BrunoBuilt requests its attorney fees, pursuant to Idaho Code 12~121, and IRCP 54. If
judgment is entered against Defendants, or any of them, for failure to answer and defend,

8

then BnmoBuilt seeks $10,000.00 for its attorney fees and costs.
9

PRAYER FOR RELIEF

10

11

Based on the forgoing, BrunoBuilt requests judgment against the Defendants:

12

(1) For damages in such amount as may be proven at trial, plus prejudgment interest;

13

(2) For an award of reasonable attorney fees and costs;

14

15

(3) For any additional legal or equitable relief as may be just under the facts and

ci1 vumsi,111\-es of this case.

16
17

18

DATED this

Jf

{}-day of December, 2016.

19

20

WY~
Attorney for Plaintiff

21

22

23
24

25
26

27

28
29
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EXHIBIT B
.ANGSTMAN JOHNSON
MEMBERS
THOMASJ.A.~GST!vlAN
WYATI B. JOHNSON
MATIHEWT. CHRISfENSEN

ATIORNEYS & COUNSELORS
3649 N. LAKEHARBOR LANE
BOISE, IDAHO 83703
TELEPHONE (208) 384-8588
FACSIMILE (208) 853-0117

WWW .ANGSTMAN .COM

AsSOCIATF..S
ANTHONYM.SHALLAT
AUBREY RICHARDSON
KENNETH C. SHUMARD
NATASHAHAzLETI(OFCOUNSEL)
ERIN J. WYNNE (OF COUNSEL)

WYATI B. JOHNSON, EsQ.
E-MAIL: WYATI@ANGSTMA.'J.COM

October 13, 2016

Via Email - kjs@dukescalan.com
Kevin Scanlan
Duke Scanlan Hall, PLLC
PO Box 7387
Boise, ID, 83707

RE:

Rowan v. Brunobuilt, Inc.
Our File No. 5634-033

Dear Mr. Scanlan:
I represent BrunoBuilt, Inc. My understanding is you represent Strata, A Professional
Services Corporation, with respect to certain geotechnical engineering work it performed along
Alto Via Court in Boise, Idaho.
I have enclosed with this letter a copy of a demand BrunoBuilt received, pursuant to the
Idaho Notice and Opportunity to Repair Act, LC. 6-2501 et seq. My client has until October 27,
2016 to respond.
The notice claims that they are injured as a result of the the engineering performed by
Strata Engineers as part of a soil report on the lot owned by Paul and Becky Rowan which is
located at 241 N. Alto Via Court. By this letter, BrunoBuilt tenders the defense, and demands
indemnity for any damages and expense arising from any claims asserted by the Rowans based
on Strata's acts or omissions with respect to 241 N. Alto Via Court.
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Kevin Scanlan
Page 2
October 14, 2016

Because my client has a pending response deadline, I ask that you respond on or before
Friday, October 21, 2016.

•

WJ:MP
cc:
Robert Bruno , BrunoBuilt, Inc.
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McCONNELL WAGNER SYKES ; STACEYPLLc
ATTORNEYS

AT

LAW

RICK

L STACEY

STACEV@MWSSLAWYERS,COM

October 6, 2016
VIA CERTIFIED MAIL, RETURN RECEIPT

REQUESTED [_N_<1,_7016 0340 0000 0871 is66]
Mr. Robert Bruno
President
BrunoBuilt, Inc.
947 East Winding Creek
Eagle, Idaho 83616-7231
Re:

Paul and Becky Rowan
241 North Alto Via Court
Our file No. 1060,i.2

Dear Mr. Bruno:
I am an attorney representing Paul and Becky Rowan with respect
to the damages to their home located at 241 North Alto Via Court, Boise, Idaho
("Home"). The Rowans hired your company, BrunoBuilt, Inc. ("Bruno"),
to design and build their Home.
Bruno's responsibilities included the
performance of all geotechnical and geological engineering work necessary to
construct the Home on Lot 23, Block 6 of Terra Nativa Subdivision No. 4 ("Lot").
We understand that Bruno subcontracted this work to an engineering firm
or firms.
As you are likely aware, the engineers you hired failed to perform
their work in accordance with industry standards. They failed to identify that the
Lot and Subdivision No. 4 were constructed on top of a historic landslide,
unstable soils and/or slopes of greater than 25%, and that no steps had been taken
by any engineer to address these site limitations in any way. This information was
readily available to your engineers if they had properly performed geotechnical
and geologic evaluations of, among other things, the .subdivision infrastructure,
subdivision construction records, compliance with applicable state and local rules
and regulations, and aerial photos and surveys that were taken of the area
prior to construction. Moreover, because the engineers failed to identify the site

8~7 E. PARK BLVD., SUITE 201, BOISE, IDAHO 83712.

j

PHONE: (208) 489.0100
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•AX: (208) 489,0110

Mr. Robert Bruno
October 6, 2016
Page2

limitations in the first place, they further failed to perform their responsibility to adequately
assess the site limitations and address the remedial measures necessary to safely construct
the Home on the Lot.
The Rowans relied upon the engineering work performed by Bruno to
determine the propriety of constructing their Home on this Lot. · Had the geotechnical and
geological engineering been properly performed, the engineers' reports would have
identified the risks associated with constructing the Home in this location unless remedial
steps were taken to address the historic landslide, unstable soils, and/or slopes of greater
than 25%. Bruno's engineering reports contained no such advice or recommendations as to
how to address site limitations. Bruno failed to identify site limitations and to design and
construct any remedial measures to address these limitations during the design and
construction of the Rowans' Home. Bruno is contractually responsible for any defects and
deficiencies in work performed by it or its subcontractors, including the work performed by
its geotechnical and geological engineers.
Because no remedial measures were taken to address the site limitations,
the landslide on which the Home and Lot were constructed has reactivated and the Home is
being severely structurally damaged. All utilities have been shut off to the street and the
Home is uninhabitable. This damage is a direct and proximate result of Bruno's
material breaches of the design-build agreement by, among. other things, failing to
adequately identify and assess site limitations and to incorporate remedial measures to
overcome these site limitations into the design and construction of the Home.
Please consider this letter your formal notice of claim pursuant to the
ldaho Notice and Opp_ortunity to R..epair Act, Idaho Code §§ 6-2501, et. seq. You have
twenty-one ( 21) days from the service of this notice of claim to serve a written response to
this office either: (a) proposing to inspect the damage to the Home and Lot within a
specified time frame to assess the costs of and responsibility for remediating the Lot and
re-constructing the Home; (b) offer to comprise and settle this claim by monetary payment
without inspection; or (c) dispute this claim.
Please immediately advise me how you wish to proceed.
Very truly

yz-7--=7

6::,:o
RLS/pal
c:
Mr. and Mrs. Paul Rowan (v.email)

l:\106o4.002\CORR\Word\8nmu 1'too6.dotx
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EXHIBIT C
October 21, 2016

Via Email Only
Wyatt B. Johnson
Angstman Johnson
3649 N. Lakeharbor Ln.
Boise, ID 83703
wyatt@angstman.com
KEELY E. DUKE
KEVIN J. SCANLAN
RICHARD E. HALL*
BRYAN A. NICKELS
SANJA PRUTINA
KEVIN A. GRIFFITHS
JOSEPH M. ALDRIDGE
SHAWN F. WILKERSON
DARI M. HUSKEY

Re:

Rowan v. Brunobuilt, Inc.
Your File No. 5634-033
DSH File No. 14-141

Dear Wyatt:
My office represents Strata, Inc. We are writing in response to your
October 13, 2016, letter in which you tender defense of the claims asserted
against Brunobuilt by Paul and Becky Rowan to Strata. At this time, Strata
declines to accept Brunobuilt's tender of defense based upon the terms of the
General Conditions for Geotechnical Engineering Services, which governed the
work performed for Brunobuilt by Strata on the Rowans' property. A copy of
this agreement, signed by Robert Bruno on June 11, 2012, is enclosed for your
reference.
Per the terms of the General Conditions for Geotechnical Engineering
Services, Strata has no obligation to defend or indemnify Brunobuilt for claims
arising out of the work done for the Rowans. The only indemnity obligation
contained in the General Conditions for Geotechnical Engineering Services
requires Brunobuilt to indemnify Strata, not vice-versa. Further, the agreement
contains a Risk Allocation clause, which limits any liability that Strata may
have to Brunobuilt for claims arising out of the Rowan project to the amount of
the total fees paid by Brunobuilt to Strata for work performed on the Rowan
project, which appears to be $983.50, based upon Strata's records.
Accordingly, Strata is not legally obligated to accept Brunobuilt's
tender of the Rowan claim at this time or to defend or indemnify Brunobuilt
with respect to such claims. If you have additional information that leads you to

* ATTORNEY AND OF COUNSEL
WITH ATTORNEYS LICENSED IN IDAHO,
WASHINGTON, OREGON AND NEBRASi

D

u

K E.

sC

A N LA N . H A LL

PLLC

1087 W. RIVER STREET I SUITE 300 I BOISE, ID 83702 I P.O. BOX 7387 I BOISE, ID 83707
208.342.3310 PHONE I 208.342.3299 FAX I WWW.DUKESCANLANHALL.COM
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Wyatt B. Johnson
October 21, 2016
Page 2
_________________________________
believe this analysis is in error or wish to discuss this matter further, please let us know.
Very truly yours,

Kevin J. Scanlan
KJS/KAG/klm
Enclosure

{00161192.DOCX; 1}
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June11 ,2012
File: BOP12239

Mr. Robert Bruno
BrunoBuilt, Inc.
947 E Winding Creek Drive
Eagle, ID 83616

RE:

CONFIRMING PROPOSAL
Soil & Foundation Evaluation
Lot 23, Block 6, Terra Nativa No.4
Boise, Idaho

Dear Robert:
Strata, A Professional Services Corporation (STRATA), is pleased to submit this
confirming proposal to perform a soil and foundation evaluation for the above-r
eferenced
residential site in Boise, Idaho. This document is required as part of your submitta
l to the
City of Boise to obtain a building permit
The following paragraphs outline our
understanding of the proposed construction, our scope of services, estimated schedul
e and
fees.
PROPOSED CONSTRUCTION

We understand the proposed construction will consist of a wood-frame structure
.
The first floor will have concrete slab-on-grade in the garage and a crawlspace
in the
remaining area. The structure will be supported by continuous and/or spread
footings.
Earthwork to achieve final site grade is planned to consist of cut and fill of less than
2 feet
within the building footprint, and we understand construction will be contained
within the
existing pre-graded lot pad.
SCOPE OF SERVICES

To perform the soil and foundation evaluation, we propose to complete the following
scope of service:
l'ii, Review existing reports for the lot.

l!lt Review existing site conditions and existing geology with respect to the propose
d
construction on the lot and adjacent lots.
8> Review plans of the proposed construction.
~ Prepare an engineering letter report which will provide recomm
endations for

foundation allowable bearing value, foundation bearing soil, site grading, surface
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drainage, lateral earth pressures and drainage recommend
ations.
landscape wall(s) is not included.

Design for a

FEES AND SCHEDULE

Our fee to prepare the soil and foundation evaluation will
be $900. Based on verbal
authorization, we have started our scope of service, and plan
to provide a complete soil and
foundation evaluation on June 11, 2012. Please sign
and initial the enclosed General
Conditions for Geotechnical Engineering Services and return
a copy to our office for our
records.
CONSTRUCTION OBSERVATION

We understand that STRATA will be retained to provide
construction observation
services to verify that our recommendations are being follow
ed during construction. Our
fee for providing construction observation and materials testin
g will be billed on a time and
expense basis, and may vary depending upon the projec
t construction schedule and
complexity. From a budgetary standpoint, you should
estimate $600 to $700 for this
service. If we do not perform density testing, performanc
e of the fill and structures
supported on the fill cannot be verified and, therefore, canno
t be our responsibility.
If you wish to have us proceed with these services, we reque
st that you sign and
return one copy of the enclosed General Conditions for Geote
chnical Engineering Services.
We appreciate the opportunity to work with you on this projec
t. If you have any questions
or comments regarding this proposal, please contact our office.
Sincerely,

;; J )/ d I'
Michael G Woodworth, P.E.
Project Engineer

MGW/nm
Enclosure: General Conditions for Geotechnical Engineering
Services
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Pro osal No./Date:
Pro'ect Nome:

STRATA, A Profes~ional Seivices Corporation
ONDITIONS FOR GEOTECHNICAL ENGINEERING SERVICES
11, 2012
Client Name:

BrunoBuill lno.
Boise, Idaho

SCOPE OF S£_RVICES. STRATA, A Professional Services Corp~'."tion (hereinaf
ter "STRATA") shall perform the scope of services detailed in the propo,al
attached to the,e
General Cond1t1on,. This Agreement may only be amended 10 writing and
with the consenl al bolh parties. STRATA can provide different levels of
comprehensiveness in our
services, for, a_ corre,pondIng increase or decrease in our fees By signing
the Agreement, Client acknowledges that it has reviewed STRATA's project
scope of services and
agrees that ,t" reasonable and acceptable. If STRATA has provided an
continue to provide services beyond such limit unless Client authorizes an estimated IOlal lee our proposal, we wUI notify Clienl before we exceed lhe total fee and shall not
increase.
STANDARD ~F CARE: STRATA will partorm our_ s~rvices using lhe customar
y ~re and skill employed by oompetent prolesslonals parlorming similar
services under ,imilar
Cll'Cumstanca$ mtile proJect area, ~ubJect to iny hm1tauons or exclua1ar1$ contained
In our proposal or the scope of our servlcee under this Agreement STRATA
is not resf)Onsible
for the work or services perlormed by others. nor are we reoponsible for
the salety of any persons or property, other than the safety of our own employee
warrant or guarantee our setVir;;es,
$. STRATA doe, not

•

CLIENT RESPONSllltllTIES. Client will identify a represenlative who~
responsible for communi«1tions with STRATA and is authorized It) aotfully
on client's behalf, Before
STRATA commences our services, Client aarees to provide: (1) a Projeel
description: (2) the property location and a descriplion; (3) property acce55;
(4) the specific location
of any underground utilities, structures, and known or suspected hazardou
s materials; and 5) provide all of STRATA'• design deliverables to prospecti
ve buyer. to create a
mutual underslanding of lhe design and contractual relationship. STRATA
is entitled lo reasonably rely on ~I Information provided by Client. STRATA
Is not responoible for
demage lo underground utilities or structures which were nol identified or
olherwise made known to STRATA prior lo beginning our services.
GEOTECHNICAL CONTINUITY. Construction mo~toling is an importan
t a,pect of any project and pan of the geotechnical deoign process lhat
allows confirmation of
condllions observed during 5ite exploration and verification that design
recommendations are followed, Performlng the proposed scope of geotachn
ical design service$ is
basad on STRATA performing construction monitoring as the project
is constructed. Accepting this ptoposal seN8$ as evidence that you
understand our requirement to
perlorm the conotrucUon monitoring in accordance with geotechnical design
processes and agree to notify and retain STRATA lo perform the project
conslruction monitoring
when and where necessary. Further,~ STRATA i• not so notified or does
not parlorm tho construction moniloring for any other reason, you agree
to defend, indemnify and
hold harmless STRATA, its officers and affiliates and/or assign, from any
and all geotechnical design and/or construction related claims, IO$ses,
damages or e,penoes,
including reasonable .tlornoy's fees, expert fees and other costs of defense
INVOICES AND PAYMENT. STRATA will invoice for services in accordan
ce with the term, of our proposal or on a monthly basis. All Invoices are
due on receipt and will be
assessed a late payment charge of 1.5% per monlh if nol paid within 30
days ol the invoice data. II STRATA is not paid when due, we may suspend
or terminate all aervicas
and Client agrees lo return lo STRATA all copies of any reports, plans, specifica
llons or other documents prepared by STRATA under this Agreement and
will not rely on these
documenls or use them in any fashion, including not bringing suit again,t
STRATA. STRATA retains all right,; to ciaim against pertormance bond,,
lien project propolfy and
other measures to receive payment for services rondered.
CHANGED CONDITIONS. If, alter executing this agreement, STRATA
discovers conditions or circumstances not anticipated by us, we will p-ompUy
notiy Client of the
changed condition. Client agrees to negotiate an appropriate modification
to this Agreement, Including an •ppropriate modification to STRATl','s fees. If STRATA
cannot agree on a revilied scope of oervices or fee, either party may terminate
and Client
this Agreement as set forth in Tarmlnation ani:i SuspensiM,
HAZARDOUS MATERIALS. STRATA', services are limit•d to geotechn
ioal engineering and do not inciude investigation, delection, evaluation, or
asse;,ment al Hazardous
M•lariels. Acoordingly, our reports will not include any interprelatlon•. recomme
ndations, findings, conciu,ions or opinions regarding Hazardous Materials
. Client egrees lo
delend, indemnify and hold STRATA harmless from any claims, liability,
loss or
Matarials" includas but is not limited to 1 any toxic, noxious, poisonous, radloacfiv damage that arise from, or are alloged to arise from, Hazardous Malaria ls. "HllZardous
e Q( lrr'1tating ma1erial, chemical or gas, and includes biological materiali; such
as ba¢tella,
viruses, fungi, spores and mold, lilnd the emissions from biological materials
.
CERTIFICATIONS. STRATA will not execute any certification unIe., lhe
exact form of '"'h certification has been approved by STRATA in writing
prior to execution of this
Agreement. Any certification by STRATA I$ only an expression of our
professional opinion based on the service STRATA performed for Cllent
and is not a guarantee or
wam:mty of any fact, condition or ,e~ult.
SAMPLES. If STRATA provides in-house laboratory testing, we will preserve
unused or remnilnl samples until the requested laboratory testing haa been
completed arid the
results published to our client, ilt which time i!U non-contaminated, unused
samples or sample remnan~ wlll be discarded, Any unused or remnant
l.lamples of material which
fail to comply wllh projecl specifications will be retained for a period al five
(5) working days beyond tho date ol publication of our laboratory test report
to Clienl, unless specific
!nstructJons otherwise are received from Client. Additional fees may
be incurred for reprocessing and/or storage of unused samples or
sample remnants. Samples
conlaminated wilh hazardous materials shall be promplly removed and lawfully
disposed of by Client
PARl'V RELATIONSHIP. STRATA will pertorm our services as an independ
ent consultant with our employees under oursolo direction and confr~. STRATA
will hove the full
power, discretion and authorily lo select the means, manner and melhod
of completing our services for individual Projects withoul detail, control or_
direotion. STRATA may
subcontract for the services al others wilhout obtaining Clienl's consent where
STRATA deems it necessary or desirable to complete our scope of services.
NON-SOLICITATION. The parties agree that during the term of this contract
and for a penod of two (2) years after termination ol th~ oontract, for any reason,
the parti.. shall nol
directly or indirectly, induce, engage or encourage, or attempt to Induce
or encourage or otherwise counsel. advise, a:sk or offer any person who
is, at th1;;1 bme, employed m any
capacily by the other party, to leave the employ of the other palfy, or lo aocept
employmont with another employer, inciudln9 but not limiled lo the other party,
or to become an
lo;;lepeOOent contractor, or to offer employment to or hire such person.
The parti"' agree that it would be impractical and very difficult lo determine
the amount of actual damages caused by a breach of th~ non-ooliotation
prolAsion. Therefore, the
pa~ie,,, agree thal in the even! it is established thal there has been a violation
of th• non-oolicitation prov~lon, the violating party shall pay tho other party, as
l~u1dalad damages the
sum olfifteen lhousand dollars ($15,000.00) for each breach.
The parties agree that these liquidated damages represent reasonable compens
ation to the other party for lassos_ lhat would be incurred by it due to any such
breach, and nothing in
this provision is intended to limit STRAT!>is light to soak and/or obtain 1n1unC1Jve
or 0ltier relief as may be appropnate.
SITE DISTURBANCE. In the normal course ol ourseNices, STRATA may
cause some surfar.e and subsurface disturbance. Property restoration is
not inciudoo in STRATA'•
scope of services unless specifically included in the proposal.
© 2012 All Right, Reserved.
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J~DEMNITY. Client •9rees to indomnify, delond and hetd STRATA harmle,is from and
against claims (spaciflcally third party buyer claims), .uits, liability, damages, am;I expenses,
(including reimbursement of reasonable attorneys' fees) with respect to STRATA'S ,ervicas
under th~ Agreem•nt.
T~RRORIST ACTIVITY. Client understands and agrees that STRATA is not responsib
le for damages to persons, property or economic interasts ansing from Terronst Activity.
,flrent ~1II defend:, indemnify and hold STRATA harmless against all thi_rd•party claims
for ouch, damages that arise from, or are alleged to arise from, TerrorislActlVly. The
term
TerYOr1st Act1vtty means any deliberate, un!awf1,.1! act that any authorized governme
ntal official declatf;l::j to be or l.o Involve terrorism, iaITQrist activity, or acts Qf terrorlsm;
that invol\f8i:; the use ot threat of force, violence, or harm to: (a) promote or advance
or
a political, ideological, or rallgious cause or objective; {b) influence, disrupt, or
interfere
with agovernment; (c) intimidate, coerce, or fnghtan tho general publi~ or (d) disrupt
or interfere with any segment of a national eCQnomy.
RISK ALLOCATION. Client egreas to limit STRATA's total aggregate liability to
Client and all third parties arising from any and all injuri.. , damag.., claims, lo'5es,
expanses or
claim expenses, including attorneys fees, arising out o/ or ralating to this agreement
b""ed on any cause 01 any theory of liability, including, but not limited to negligence,
errors or
omission,, strict liability, breach of contract, breach of warranty, and claims for indemnific
ation or contribution, such !hat STRATA's total aggregate liability, including but not limited
to
attorneys fees and cost,;, shall not e,oeed STRATA's total fee for the services rendered
on this Project. If Client wishes to increa,e th~ limitalion amount we can nego!alB a
h~her
limit in exchan9e for an appropriate increase in lee to reflect the appropriate risk allocation.
It is intended by Client and STRATA that this provision shall apply to the indemnity
obligaUons set forth above. Client and STRATA agree thal nolher wll be liable to the
other for any consequential, liquidated, puniUve or incidental damage;, eacepl as specifically
provided for in this agreement.
SURVIVABILITY. The indemnity obl~ations, lim'1liltions of liability, and assignment requireme
nts eslilblished under this Agreement shall survive the e,piration or tannina!on ot this
Agreement. If STRATA provides additional seivicas under this Agreement or any amendme
nt
to it, th~ Agreements Indemnity obligations and limitation of liability will apply to all
such ~ervices.
NO JOINT AND SEVERAL LIABILITY, STRATA shall not be joinly or severally liable
for any damage of any kind or nature, including 1°"5 or damage of any ~nd to land
or any
structures or ol!ier improvements planned, des~ned, constructed or remodoled on th•
property which is the subject of this Agreement or for ony personal injury, including
death,
arising out of or resu~ng from any structural plan, design or conslruclion, or the remodeling
any structure placed on the property which is the subject of this Agreement, unless
and to the extent said loss or damage or injury is tho direct and proximate result of STRATA's of
sole negligence.
TERMINATION AND SUSPENSION. Client or STRATA may tenninats or suspend this
Agreement upon seven (7) day, written notice delivered pallonally or by certified m~I
to the
other party. In the event of termination, other than caused by a material breach of this
Agreement by STRATA, Client ,hall pay for all of STRATA'• seivices partonned through
the
date of lennination, and for any necessary sor,ices and expenses incurred in connection
with the project's tonnination. STRATA shall not be liable to Client for any failure or delay
In
perfonnance due to crro"m,tences beyond STRATAS control.
DISPUTE RESOLUTION. No action may be instituted or prosecuted in any court n,lated
lo any dispute arising from or in connection with this Agreement u~••• tho party wishing
to
ins!tute such action first demands in writing, and participates in good faith, In • non-bindin
g facilitated mediation of the d~pute. Each party will pay ii$ own costs and fees of
mediation, and tho fees and ooslll of !he mediator shall be ,hared equally between the
parties. Tha mediation shall be conducted by a mutually agreed lo modlator ,eloctod
by tho
partie, from the ro.sler ol cMI mediators approved by the junsdiction's Supreme Court,
or another mutually agreed upon mediator. In the event the partie; cannot reaoh agreemen
t
on an app11>vod med.,tor, either party may petition the local jurisdiction'; District Court
for the appointment of a q,alifiod and approved mediator. A o,opondent's refu..1to modiato
relieveB the other party from the med'1ation requirement.
CONTROLLING LAW. The laws of the State in which the project occurs will govern
the interpn,lation and enfomement of this Agreement and the venue for any legal
dispute shall
be in the county ,eat where the project is located.
INTEGRATION AND SEVERABILITY. The attached proposal and these General
Conditions reflect the entire Agreement between STRATA and Cfiant. If any portion
of the
Agreement is found to be void, such portion shall be stricken and the Agreement ihall
be reformed to as ciosely approaimate the stncken portions as the law allows.
DOCUMENT OWNERSHIP. ~rovided STRATA is pa~ in full, wo grant Client a
non•exclusive license to use tho Drawings, Specifications, Reports or other document
s
prepared by STRATA for th~ Project ("the Work"). STRATA owns the Drawings, Specificati
ons, Report. and other documents, or copies of any of these doouments. Any reuse
or modification of the Work by Client or anyone obtaining it through Client will be
at Client', sole risk and without liability to STRATA. Client will defend, indemnify
and ho!d
STRATA harmless from all third party claims, demands, acUons, and expenses (Including
reasonable attorney's fee,, expert f•es, and other costs of defense) ansmg from or
in
any way related to the reuse or modification of tho Work by Client or anyone obtaining
it through Client. Recogn~ing this indemntty, Cliant agrees to disclose all of STRATA'S
dallverables and this agreement to prospective buyers such that clearly underatan
d Iha associated relationship between client and STRATA as well as undeniton
d the
associated risks, limitations, and considerr.14tions of STRATA'$ design,
ELECTRONIC DELIVERABLES. In recognition of STRATA's sustainability efforts
in the ser,ices we provide, STRATA may elect to provide our deliverables In electronic
formats, which may change from limo to time, but al a minimum may include: portable
document format, electronic ~I. fio,h drives, PowerPoint presentations or other
reusable hardware devices. When notified in OU( proposed scopa of services, Client
agfees to accept deliverables in an elect(onlc format, to not manipulate said format
and to
reproduce deliverables in their entirety when necossary. Client further agrees to hold
STRATA harmless from any mi,uoe, loss, or other activity that compromise, the
deliverable intent
?
ASSIGNMENT. Dunng the !arm of this
·rrlenl and following its axplraUon or term·ination for any reason, nelther Client nor
STAATA shall transfer, assign, convey or s1,1blet
<;my right. claims, duly or obligation u f ii, nor any other inta,est therein without the prior written COl'l~ent
of the other pei.rty.
GEN£RAL CONDIT! S AC
AND AUTHORIZATION TO PROCEED If Client gives verbal authorization to prooood
and does not object in writing to the Genoral
Conditions o"tlinod
l1ent ~gree, to be bound by these ten ns.~

-f f

Signa ture'- -,"f,6 '""'--b l'r-~-- ='"--" :::---~ -Title

.

.~dJ~

·--

Dato.

~/2/, /
ff ~

@2012 All Rights Roseivod.
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EXHIBIT D
.ANGSTMAN JOHNSON
MEMBERS

ATTORNEYS & COUNSELORS

TH0MASJ. ANGSTMAN
WYA'IT B. JOHNSON
MATIHEWT. CHRISTENSEN

3649 N. LAKEHARBOR LANE
BOISE, IDAHO 83703
TELEPHONE (208) 384-8588
FACSIMILE (208) 853-0117
WWW .ANGSTMAN .COM

AsSOCIATES
ANTHONY M. SHALi.AT
AUBREY RICHARDSON
KENNETH C. SHUMARD
NATASHA HAZLETI (OF COUNSEL)

ERINJ. WYNNE (OFC0UNSEL)

WYATT B. JOHNSON, FsQ.
E-MAIL: WYATI@ANGSTMAN.COM

October 28, 2016

Via Email - kjs@dukescalan.com
Kevin Scanlan
Duke Scanlan Hall, PLLC
PO Box 7387
Boise, ID, 83707

RE:

Rowan v. Brunobuilt, Inc.
Our File No. 5634-033

Dear Kevin:
I received your October 21, 2016 letter in which Strata declined to accept Bruno Built
Inc.'s tender of defense of the Rowan claims. At the end of your letter you ask that I inform you
if I believe that your analysis is in error. I do believe your analysis is in error, for the following
reasons.
Strata's refusal to accept BrunoBuilt's tender arises soley from certain clauses contained
within the "General Conditions for Geotechnical Engineering Services" which you provided.
Those clauses, however, do not insulate Strata in the way it desires.
You first claim that the only indemnity obligation is for BrunoBuilt to indemnify Strata.
That contention appears based on the following language:
"INDEMNITY. Client agrees to indemnify, defend and hold STRATA harmless
from and against claims (specifically third party buyer claims), suits, liability,
damages, and expenses (including reimbursement of reasonable attorneys' fees)
with respect to STRATA' s services under this Agreement."
The contract clause you are relying on is an illegal contract term and is void. Idaho Code 29-114
states:
"A covenant, promise, agreement or understanding in, or in connection with or
collateral to, a contract or agreement relative to the construction, alteration, repair
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or maintenance of a building, structure, highway, appurtenance and appliance,
including moving, demolition and excavating connected therewith, purporting to
indemnify the promisee against liability for damages arising out of bodily injury
to persons or damage to property caused by or resulting from the sole negligence
of the promisee, his agents or employees, or indernnitees, is against public policy
and is void and unenforceable."
Strata's contract contains the specific type of language that Idaho law declares illegal and void.
Strata cannot rely upon that as a basis to avoid liability.
Your second contention is that the paragraph labeled "Risk Allocation" limits Strata's
liability to no more than the total fees paid by BrunoBuilt to Strata for its work. This conclusion
is, likewise, in error. Exculpatory clauses such as the "Risk Allocation" paragraph are invalid
where a party would be avoiding a public duty. See Lee v. Sun Valley Co. 107 Idaho 976, 978
(1984). Strata's duty not to commit malpractice is a public duty. The rules of the Board of
Licensure of Professional Engineers and Land Surveyors state:
"All Licensees and Certificate Holders shall at all times recognize their primary
obligation is to protect the safety, health and welfare of the public in the
performance of their professional duties." -IDAPA 10.01.02.005.01
"Each Licensee and Certificate Holder shall exercise such care, skill and diligence
as others in that profession ordinarily exercise under like circumstances." IDAPA 10.01.02.005.01
Strata's responsibility not to commit malpractice is an unwaivable public duty.
By crafting a legally void and misleading contract, and then claiming that, on the
basis of that contract, Strata can avoid its duty, Strata appears to be acting unethically and
in violation of the conditions of its licensure. The Board of Licensure of Professional
Engineers and Land Surveyors prohibits its licensees from "indulg[ing] in publicity that
is misleading." IDAPA 10.01.02.009.02. Likewise, the Board also prohibits licensees
from directly or indirectly "engaging in business or professional practices of a fraudulent
or dishonest nature." IDAP A 10.01.02.010.01. It is inconceivable that Strata could be
taking the position that it has.
Quite simply, Strata is responsible for the injuries BrunoBuilt is suffering as a
result of Rowan's demand. "It is well established that under the common law, a person
who without fault on his part is compelled to pay damages occasioned by the negligence
of another is entitled to indemnity." Industrial Indem. Co. v. Columbia Basin Steel &
Iron, 471 P.2d 574, 578 (1970). BrunoBuilt's liability, if any, to Rowans is due solely to
Strata's errors and omissions. Bruno Built will be holding Strata accountable for any and
all injuries and attorney fees it incurs, including the attorney fees attributable to preparing
this response to Strata's baseless refusal to accept the tender of defense.
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In light of Strata's refusal to accept its responsibility to Bruno Built to defend
against the claims of the Rowans, Bruno Built will move forward and defend such claims
solely as it sees fit, and with a view exclusively toward its best interests. Should Strata
chose to mitigate its damages by reconsidering its position and accepting BrunoBuilt's
defense, you may contact me so we can make the necessary arrangements.

Attorney at Law
WJ:wj
cc:
BrunoBuilt, Inc.
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EXHIBIT E
Kevin Griffiths
From:
Sent:
To:
Cc:
Subject:
Attachments:

Kevin Scanlan
Thursday, February 9, 2017 12:49 PM
Wyatt B. Johnson
Kevin Griffiths; Kay Lynn Moorhouse
Brunobuilt, Inc. v. Strata, Inc.et al.
Release.pdf

Dear Wyatt:
Attached is the release, including Pierringer language, regarding the Brunobuilt matter. Please have Mr. Bruno execute
this release at your earliest opportunity. If you have any questions or concerns about the release or need to otherwise
discuss this matter further, please give me a call. Thanks.
Best regards,
Kevin

Kevin J. Scanlan
~DUK E SCANLAN
1087 W. Rl,VEFI STREET I SUl'TE 300 I BOISE, ID 83702 P.O. BOX 7387 I BOISE, ID 837'07
200.342.3$10 PHONE I 208.342.3299 FAX I WWW.DUKESCA:NLANHALLCOM
CONFIDENTIALITY NOTICE: This electronic mail message and any attachments are confidential and may also contain privileged attorneyclient information or work product. The message is intended only for the use of the addressee. If you are not the intended recipient, or the
person responsible to deliver it to the intended recipient, you may not use, distribute, or copy this communication. If you have received the
message in error, please immediately notify us by reply electronic mail or by telephone at 208-342-3310, and delete this original message.

1
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CONFIDENTIAL RELEASE OF ALL CLAIMS & INDEMNITY AGREEMENT
This Confidential Release of All Claims & Indemnity Agreement (the “Release”) is made
this ____ day of ______________, 2017, by and among ROBERT BRUNO and BRUNOBUILT,
INC., and all of their successors, legal representatives, estates, agents, heirs, assigns and all other
persons or entities acting for, by or through them, and by, through or for whom they acted or did act
(hereinafter collectively referred to as “Bruno”), in favor of STRATA, INC. and its current and
former owners and employees, including, but not limited to H. ROBERT HOWARD, TERRY R.
HOWARD (deceased), CHRIS M. COMSTOCK, and MICHAEL G. WOODWORTH; their
insurer TERRA INSURANCE COMPANY; and any of their past and present parents, subsidiaries,
affiliates, reinsurers, reinsurance intermediaries, retrocessionaires, successors, legal representatives,
agents, assigns, servants, board members, officers, executives, employees, and all other persons or
entities acting for, by or through them, and by, through or for whom they acted or did act
(hereinafter collectively referred to as “Settling Defendants”) (Bruno and Settling Defendants
hereinafter collectively referred to as the “Parties”).
RECITALS
A.
Strata, Inc., through its employees, including, but not limited to, H. Robert Howard,
Terry Howard, and Chris Comstock, conducted a geological and geotechnical engineering
evaluation of the Nativa Terra Subdivision in 2003 and 2004 pursuant to an agreement with the
developer, Terra Nativa, LLP and its principals, Timothy Day and Richard Pavelek.
B.
Strata, Inc., through its employees, including, but not limited to, H. Robert Howard and
Michael Woodworth, provided construction oversight services for the construction of the Nativa
Terra Subdivision in 2007 and 2008 pursuant to an agreement with the developer, Terra Nativa,
LLP and its principals, Timothy Day and Richard Pavelek.
C.
Bruno contracted with William and Ann Dempsey to construct a residence on Lot 16,
Block 6, Terra Nativa Subdivision No. 4, Ada County, Idaho, also known as 238 N. Alto Via
Court, Boise, Idaho (“Dempsey Lot”). As part of the transaction, Bruno obtained legal title to the
lot and is to reconvey title to the Dempsey Lot to the Dempseys upon receipt of a certificate of
occupancy.
D.
Beginning in early 2016, earth movement was noticed in the area of North Alto Via
Court. Bruno contends that this earth movement has resulted in increased construction costs on
the Dempsey Lot, including construction of a retaining wall and other expenses, and other
damages.
E.
A Complaint and Demand for Jury Trial in the matter entitled Matthew and Stacy Sericati,
et al., Plaintiffs, vs. Terra Nativa, LLP, et al., Defendants, was filed in the Fourth Judicial District
Court for the County of Ada, State of Idaho, Case No. CV OC 16-09068 (“Sericati Action”) against
Settling Defendants by other homeowners affected by earth movement in the North Alto Via Court
area, including Matthew and Stacy Sericati, Paul and Becky Rowan, Eric and Tiffany Rossman,
Ross Lamm and Leslie Preston, and Michael and Emily Keim (the “Homeowners”). Additional
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defendants in the Gwil---Sericati Action, which are not parties to this Release, include Terra Nativa,
LLP; Richard Pavelek; Timothy Day; Kleinfelder, Inc.; G. Alexander Rush; Paul E. Wasser;
Charles E. Kaiser; Elizabeth Brown; Victoria Morrison; David 0. Cram; Materials Testing &
Inspection, Inc.; Treasure Valley Engineers, Inc.; Matrix Engineers, Inc.; Douglas L. Unger; Focus
Engineering, Inc.; Carl Geiger; Group One, Inc. d/b/a Group One Sotheby's International Realty;
Kathleen G. Parker; Terra Nativa Subdivision Homeowners' Association, Inc.; City of Boise City;
and John Does I-XX. The Sericati Action alleged that the damage to the Homeowners' property, if
any, and all damages flowing therefrom, is a result of acts or omissions by the defendants, including
the Settling Defendants, and sought recovery under legal theories including, but not limited to,
negligence, professional negligence, negligence per se, res ipsa loquitur, breach of contract, breach
of the implied covenant of good faith and fair dealing, third-party beneficiary contract, breach of
warranty, unjust enrichment, violation of substantive due process, and constructive fraud.
F.
Bruno constructed the home owned by Paul and Becky Rowan, who asserted claims in the
Sericati Action based upon damages to that home, located at Lots 23, Block 6 of Terra Nativa
Subdivision No. 4, Ada County, otherwise known as 241 North Alto Via Court, Boise, Idaho. On
October 6, 2016, the Rowans, through their attorney, sent a letter to Bruno, making a claim against
Bruno under the Idaho Notice and Opportunity to Repair Act, Idaho Code § 6-2301, et seq.
("NORA Claim"). As part of the resolution of the Sericati Action, the Settling Defendants secured ~
covenant not to sue from the Plaintiffs in the Sericati Action, including Paul and Becky Rowan,
which provided that no further legal action would be pursued against the contractors who
constructed their homes, including Bruno. This covenant not to sue resolved the NORA Claim.
F.
A Complaint and Demand for Jury Trial in the matter entitled BrunoBuilt, Inc., an Idaho
Corporation, Plaintiff, vs. Strata, Inc., et al., Defendants, was filed by Bruno against the Settling
Defendants in the Fourth Judicial District Court for the County of Ada, State of Idaho, Case No.
CV0l-16-22915 (hereinafter referred to as the "Civil Action"). Additional defendants in the Civil
Action, which are not parties to this Release, include Kleinfelder, Inc.; G. Alexander Rush; Paul E.
Wasser; Charles E. Kaiser; Elizabeth Brown; Victoria Morrison; David 0. Cram; Materials Testing
& Inspection, Inc.; Treasure Valley Engineers, Inc.; Matrix Engineers, Inc.; Douglas L. Unger;
Focus Engineering, Inc.; and Carl Geiger (the "Non-Settling Defendants"). The Civil Action alleged
that the increased construction costs on the Dempsey Lot, if any, and all damages flowing
therefrom, is a result of acts or omissions by the Settling Defendants and Non-Settling Defendants
and sought recovery under legal theories including, but not limited to, professional negligence,
third-party beneficiary contract, and constructive fraud.
G.
This Release is hereby made and entered into by Bruno in order to provide for a full
settlement and discharge of all claims by Bruno on the one hand against and Settling Defendants
on the other hand, regardless of whether or not said claims are known or unknown, real or
alleged, which are covered by, might have been covered by, or are otherwise related to the
subject matter of the Civil Action, upon the terms and conditions set forth below.

1.0

Release and Discharge
1.1

For good and valuable consideration as set forth in Section 2, Bruno releases,
acquits, and forever discharges Settling Defendants from any and all claims,
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debts, demands, accountings, actions, causes of action, controversies, damages,
suits, liabilities, obligations, charges, and remedies of whatever nature, known or
unknown, suspected or unsuspected, apparent or concealed, disclosed or
undisclosed, matured or unmatured, contingent or absolute, whether at law,
admiralty, or equity, that have been asserted or could have been asserted in the
Civil Action, or otherwise arising out of or relating to the events set forth in the
Recitals above, including, but not limited to, any and all claims for professional
negligence, third-party beneficiary contract, constructive fraud, and/or attorneys’
fees and costs.
1.2

Bruno further declares and represents that no promise, inducement, or agreement
not herein expressed has been made to them, and that this Release contains the
entire agreement between the Parties hereto and that the terms of this Release are
contractual in nature and not mere recitals.

1.3

This Release and discharge shall also apply to Bruno’s and Settling Defendants’
past, present, and future spouses, legal representatives, estates, heirs, assigns,
officers, directors, stockholders, attorneys, agents, servants, representatives,
employees, board members, officers, executives, subsidiaries, affiliates, partners,
principals, insurers, re-insurers, retrocessionaires, and successors in interest, and
all other persons, firms, or corporations with whom any of them have been, are
now, or may hereafter be affiliated.

1.4

Bruno and Settling Defendants intend that the release of claims as set forth in this
section (i.e. Section 1.4 and Subsections 1.4.1 through 1.4.7) shall also be a
Pierringer release, This type of release was first articulated in Pierringer v.
Hoger, 124 N.W.2d 106 (1963), the validity of which was implicitly recognized
by the Idaho Supreme Court in its decision in Truck Insurance Exchange v.
Bishara, 128 Idaho 550, 916 P.2d 1275 (1996). The terms of this Pierringer
release are as follows:
1.4.1

Bruno shall not pursue claims that are now or could have been asserted
against Settling Defendants in the Civil Action, although the Civil Action
may remain pending against the Non-Settling Defendants. Bruno further
agrees not to institute any other action or make any other demand or claim
of any kind against Settling Defendants for damages sustained by Bruno
by virtue of any of the events set forth in the Recitals above.

1.4.2

This Release does not release any claim or cause of action by Bruno
against the Non-Settling Defendants arising out of the events set forth in
the Recitals above. These claims and causes of action are specifically
preserved and retained against the Non-Settling Defendants. This Release
only releases, and is only intended to release, all claims between the Bruno
and the Settling Defendants.
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1.4.3

Bruno agrees to hold Settling Defendants harmless and indemnify Settling
Defendants from any claims, demands, or causes of action brought by
Non-Settling Defendants for contribution or indemnity based upon the
alleged comparative responsibility of Settling Defendants for Bruno’s
damages in the Civil Action or any other claim or cause of action arising
out of the Recitals as set forth above, whether alleged to arise by reason of
judgment, or settlement, or reallocation of fault in the event of insolvency,
uncollectability of any judgment or other award of monetary damages, or
otherwise.

1.4.4

Bruno agrees that, to the extent it resolves its claims against any NonSettling Defendants by settlement, the terms of the settlement shall
extinguish any potential contribution or indemnity claims by the NonSettling Defendants against Settling Defendants.

1.4.5

Bruno agrees to use its best, good-faith efforts to ensure that Settling
Defendants are placed on the verdict form in the trial of the Civil Action
or any other action arising out of the events as set forth in the Recitals
above. Bruno further agrees that in the event that liability is apportioned to
Settling Defendants in the Civil Action or any other action arising out of
the events as set forth in the Recitals above for damages incurred by the
Bruno, that Bruno will not seek to collect that portion of liability
apportioned to Settling Defendants from any other party who might be
deemed to have acted in concert with the Settling Defendants or is
otherwise determined to be jointly and severally liable for Settling
Defendants’ conduct.

1.4.6

Settling Defendants are discharged from liability, if any, for contribution
or indemnity arising from the claims for damages of Bruno in the Civil
Action or any other claim or cause of action arising out of the Recitals as
set forth above.

1.4.7

The consideration provided by Settling Defendants is not intended as full
compensation for damages claimed by Bruno arising from the events as
set forth in the Recitals above. This Release by Bruno, however, settles
and satisfies that percentage of Bruno’s total claim for damages against all
parties, including Non-Settling Defendants, arising out of the events set
forth in the Recitals above, which shall be determined by trial, settlement,
or other disposition of the Civil Action or any other claim or cause of
action to be the percentage of causal fault or responsibility for which
Settling Defendants are found to be liable or proportionally responsible
whether for negligence or any other liability. It is the intention of the
Parties to this Release to extinguish any potential liability on the part of
Settling Defendants against claims for contribution or indemnity by any
Non-Settling Defendants for damages sustained by Bruno and arising out
of the events set forth in the recitals above.
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2.0

Consideration

In consideration of the release set forth above, Settling Defendants have secured a
covenant not to institute suit against Bruno from all plaintiffs in the Sericati Action, as set forth
in Recital§. E and F, above.
3.0

Subrogated Interests, Liens, or Claims

Bruno promises and agrees to pay and/or otherwise satisfy any and all valid subrogated
interests, liens, or claims against any recovery Bruno may receive in the Civil Action.
4.0

Delivery of Dismissal with Prejudice

Counsel for Bruno shall immediately seek voluntary dismissal with prejudice of the
Settling Defendants from the Civil Action. To the extent necessary, Bruno will cooperate with
Settling Defendants to move the Court for dismissal with prejudice of Settling Defendants from
the Civil Action. Bruno further agrees to oppose any opposition to such dismissal with prejudice
by any Non-Settling Defendants unless this Release is deemed to be invalid.
5.0

No Admission

Bruno and Settling Defendants acknowledge that this Release represents a compromise of
disputed claims, and that by entering into this Release, no party has made any admission of law,
fact, or liability regarding the Civil Action.
6.0

Representation of Comprehension of Document

The Parties acknowledge that this Release constitutes the full and final settlement of
contested and disputed claims between the Parties, that this Release does not represent or
constitute an admission of any kind by the Parties hereto, and that this Release is made and
entered into as a free and voluntary act of the Parties and after consultation with an attorney of
their choosing, after an independent analysis of the nature, extent, and duration of said claims
and damages. Further, the Parties acknowledge that this Release memorializes, constitutes, and
embodies the entire agreement and understanding between the Parties hereto and prevails over,
supersedes, and replaces all prior communications, prior negotiations, proposed agreements, and
agreements, whether written or unwritten, regarding the matters contained herein between the
Parties, with respect to the subject matter addressed herein and that no written or oral
representations, warranties, promises, inducements, or considerations have been made, offered,
accepted, or relied upon by the Parties, other than as set forth herein.
7.0

Warranty of Capacity to Execute Release

Bruno represents and warrants that no other person or entity has, or has had, any interest
in the claims, demands, obligations, or causes of action referred to in this Release, except as
otherwise set forth herein; that Bruno has the sole right and exclusive authority to execute this
Release and receive the consideration specified in it; and that Bruno has not sold, assigned,
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transferred, conveyed, or otherwise disposed of any of the claims, demands, obligations, or
causes of action referred to in this Release.
8.0

Confidentiality

As further consideration for this Release as outlined above, the Parties and their counsel
represent that it is their mutual desire and intent to protect and preserve the personal privacy of
the Parties and the confidentiality of the terms of this Release. Therefore, Bruno agrees that it
will not communicate, disclose, or represent to any individual or entity not having a legal interest
in this Release, including, but not limited to, any news media, attorney organizations, other
homebuilders or contractors, other home or lot owners in or around the Terra Nativa subdivision,
etc., the terms of this Release, unless ordered to do so by a court of law or some other
governmental body acting with the force of law. The Parties and their attorneys understand and
agree that the terms of this Release shall be in all respects confidential and secret. The Parties
further agree that, in order to facilitate the future conduct of the Civil Action, and to further the
intent of this Release, the Parties may disclose this Release (or portions thereof) to Non-Settling
Defendants or the Dempseys upon written agreement of such parties to maintain the Release as
confidential. The Release may be further disclosed in the Civil Action upon entry of an
appropriate protective order by the Court sufficient to otherwise preserve the confidentiality of
this Release. This Release and/or its terms may also be disclosed upon agreement of counsel for
the Parties to this Release, which shall not be unreasonably withheld.
9.0

Governing Law

This Release shall be construed and interpreted in accordance with the laws of the State
of Idaho and according to the principles established in Pierringer v. Hoger, 124 N.W.2d 106
(1963), the validity of which was implicitly recognized by the Idaho Supreme Court in its
decision in Truck Insurance Exchange v. Bishara, 128 Idaho 550, 916 P.2d 1275 (1996).
10.0

Additional Documents

The Parties agree to cooperate fully and execute any and all supplementary documents
and to take all additional actions which may be necessary or appropriate to give full force and
effect to the terms and intent of this Release.
11.0

Effectiveness
This Release shall become effective immediately following execution by Bruno.

12.0

Paragraph Headings

Paragraph headings in this Release are provided solely for the convenience of the Parties
and shall not be construed as affecting the rights or the obligations of the Parties under this
Release.
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13.0

Arm’s Length/Good Faith Agreement & Severability

The Parties acknowledge and agree that this Release reflects an arm’s length resolution of
the Parties’ litigated dispute, and was mutually drafted and entered into freely by the Parties with
advice of counsel. In the event that any ambiguity is found to exist in any provision of this
Release, such ambiguity is not to be construed by any doctrine calling for the construction of
ambiguities against the drafter of the document. All Parties shall use their best efforts to
cooperate in good faith with each other to enforce all provisions contained herein. Further,
except as to Sections 1.0-4.0 and 8.0 herein, if any provision of this Release, or any portion
thereof, is declared null and void or unenforceable by a court of competent jurisdiction, such
provision or such portion of a provision shall be considered separate and apart from the
remainder of this Release, which shall remain in full force and effect unless such court
declaration deprives a party of a material and substantial part of the benefit of its respective
bargain hereunder.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, THE UNDERSIGNED HAVE READ THE FOREGOING AND
UNDERSTAND IT, AND AFFIX THEIR SIGNATURES HERETO.
BRUNOBUILT, INC.

By

STATE OF IDAHO
County of Ada

Robert Bruno
President

)
: ss.
)

On this _____ day of _______________, 2017, before me, the undersigned, a notary public
in and for said county and state, personally appeared ROBERT BRUNO, known or identified to me
to be the person whose name is subscribed to the within instrument, and acknowledged to me that
he executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day
and year in this certificate first above written.

NOTARY PUBLIC for IDAHO
Residing at
My Comm. Expires

APPROVED AS TO FORM AND CONTENT:
ANGSTMAN JOHNSON, PLLC
By

Wyatt B. Johnson – Of the Firm
Attorney for BrunoBuilt, Inc.
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EXHIBIT F
March 3, 2017

Via Email Only
Wyatt B. Johnson
Angstman Johnson
3649 N. Lakeharbor Ln.
Boise, ID 83703
wyatt@angstman.com
KEELY E. DUKE
KEVIN J. SCANLAN
RICHARD E. HALL*
BRYAN A. NICKELS
SANJA PRUTINA
KEVIN A. GRIFFITHS
JOSEPH M . ALDRIDGE
SHAWN F. WILKERSON
DARI M . HUSKEY

Re:

Brunobuilt, Inc. v. Strata, Inc., et al.
Ada County Case No. CV01-16-22915
Your File No. 5634-033
DSH File No. 14-141

Dear Wyatt:
We are writing as a follow-up to the conversation we had on March 1,
2017, in which you informed me that your client does not believe that he is
obligated to perform according to the settlement agreement reached to resolve
the above action. We hereby demand that your client perform the settlement
agreement reached, execute the enclosed Confidential Release of All Claims &
Indemnity Agreement, and file a notice of voluntary dismissal with prejudice of
the claims asserted against Strata, Inc., H. Robert Howard, Terry Howard,
Chris Comstock, and Michael Woodworth (collectively “Strata Defendants”)
pursuant to Idaho Rule of Civil Procedure 41(a)(1)(A)(i) on or before March
10, 2017. If you client does not do so, we will pursue all applicable legal
remedies as outlined below and seek sanctions, as well as our attorney’s fees
and costs in doing so.
When we negotiated concerning the dismissal of this matter, you
indicated that your client would be amenable to either dismissal of the above
matter in its entirety or execution of a Pierringer release in favor of the Strata
Defendants in exchange for the Strata Defendants securing a covenant not to
sue Brunobuilt from Paul and Becky Rowan. We were later informed that your
client had elected to execute a Pierringer release as opposed to dismissing the
action in its entirety. Consistent with this agreement, the Strata Defendants
secured a covenant not to sue from the Rowans, which specifically calls out
Du KE. s CAN LAN . HAL L PLLC

* ATTORNEY AND OF COUNSEL
WITH ATTORNEYS{00161192.DOCX;
LICENSED IN IDAHO,
WASHINGTON, OREGON AND NEBRASi

1}

1087 W. RIVER STREET I SUITE 300 I BOISE, ID 83702 I P.O. BOX 7387 I BOISE, ID 83707
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claims that the Rowans would have against Brunobuilt on the basis of Brunobuilt’s construction
of the Rowan home located at 186 N. Alto Via Court. The relevant language of the release in the
Sericati action provides as follows:
C.
Strata, Inc., through its employees, including, but not limited to, Michael Woodworth,
provided site-specific geotechnical engineering services for the homes located at 289 N. Alto Via
Ct., Boise, Idaho, owned by Matthew and Stacy Sericati; 24 I N. Alto Via Ct., Boise, Idaho,
owned by Paul and Becky Rowan; I 86 N. Alto Via Ct., Boise, Idaho, owned by Ross Lamm and
Leslie Preston; and 205 N. Alto Via Ct., Boise, Idaho, owned by Eric and Tiffany Rossman in
the 2012 and 2013 time frame pursuant to contracts with homebui Ide rs and engineers, including,
but not limited to, Brunobuilt, Inc.; Roth Construction, Inc.; Shadow Mountain Homes, Inc.;
Northern Construction; and Briggs Engineering, Inc. (hereinafter referred to as "Builders").

...
1.5

Plaintiffs further agree that they shall not institute any suit or other legal actions,
or otherwise assert any claims, against Builders based upon or arising out of the
events as set forth in the Recitals above and shall withdraw or dismiss any claims,
demands, or causes of action previously asserted against Builders, including, but not
limited to, the October 6, 2016, demand made by Paul and Becky Rowan to Robert
Bruno and Brunobuilt, Inc.

As such, consistent with their agreement with Brunobuilt, the Strata Defendants prepared and
submitted a Pierringer release to Brunobuilt, which it now refuses to execute.
In our call, you mentioned that Mr. Bruno did not believe the Strata Defendants had
performed under the parties’ settlement agreement in this action because they did not deliver a
enforceable third-party beneficiary agreement to Brunobuilt. In addition to this being
inconsistent with our original agreement in this matter, this statement is untrue. Under Idaho law,
a contract made expressly for the benefit of a third person may be enforced by him at any time
before the parties rescind it. I.C. § 29-102. This concept is commonly referred to as a third-party
beneficiary theory. For example, the Idaho Supreme Court has held that a user of a franchise
service offered pursuant to a franchise agreement entered into between the service provider and a
municipality has an actionable third-party beneficiary claim against the franchise service
provider because the user of the service is an intended beneficiary of the franchise agreement.
Bush v. Upper Valley Telecable Co., 96 Idaho 83, 524 P.2d 1055 (1973). The same is true of the
covenant not to sue in this matter, which expressly mentions that the claims that could be
asserted by the Rowans against Brunobuilt would be extinguished, demonstrating an intent to
benefit Brunobuilt sufficient to allow it to enforce that provision of the release agreement
between the Strata Defendants and the Rowans should the need arise. As such, any contention by
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Mr. Bruno that the Strata Defendants have somehow not performed their agreement with him is
demonstrably false.
Further, to the extent Brunobuilt has somehow not received the consideration to which it
contends it was entitled under its settlement agreement with the Strata Defendants, that
agreement is nonetheless enforceable against Brunobuilt under the doctrine of promissory
estoppel. The doctrine of promissory estoppel “when proven, acts as a consideration substitute in
the formation of a contract.” Black Canyon Racquetball Club, Inc. v. Idaho First Nat. Bank,
N.A., 119 Idaho 171, 178, 804 P.2d 900, 907 (1991). The Idaho Supreme Court “has described
promissory estoppel as [follows]: ‘A promise which the promisor should reasonably expect to
induce action or forebearance on the part of a promisee or a third person and which does induce
such action or forebearance is binding if injustice can be avoided only by enforcement of the
promise.’” Profits Plus Capital Mgmt., LLC v. Podesta, 156 Idaho 873, 891, 332 P.3d 785, 803
(2014) (quoting Smith v. Boise Kenworth Sales, Inc., 102 Idaho 63, 67, 625 P.2d 417, 421
(1981)). “The elements required to support such a claim are: ‘(1) one party’s reliance on a
promise creates a substantial economic detriment, (2) the reliance was or should have been
foreseeable, and (3) the reliance was reasonable and justified.” Id. (quoting Grover v.
Wadsworth, 147 Idaho 60, 64, 205 P.3d 1196, 1200 (2009)).
Here, the Strata Defendants relied upon Brunobuilt’s representation that it would fully
release its claims and/or dismiss the lawsuit against the Strata Defendants in its entirety in the
event the Strata Defendants secured a covenant not to sue from the Rowans. This required
additional negotiation and compromise by the Strata Defendants’ counsel in reliance upon the
fact that securing the covenant would spare the Strata Defendants the time and expense of
seeking dismissal of the Brunobuilt action. This reliance was reasonable, should have been
foreseeable to Brunobuilt, and has resulted in a financial detriment to the Strata Defendants who
have incurred substantial attorney’s fees and costs in securing this settlement and will incur still
more in enforcing the settlement and/or seeking summary dismissal of the Brunobuilt action.
Based upon the Strata Defendants performance under the settlement agreement, they are
prepared to file a motion to enforce the settlement agreement and seek their attorney’s fees and
costs incurred in doing so. Additionally, even if, as you contend, the Court were to accept
Brunobuilt’s argument that there was somehow no meeting of the minds in this matter, the Strata
Defendants will be prepared to seek immediate summary dismissal of the above lawsuit, as all
claims asserted therein are frivolous. In particular, as we previously discussed in detail, the
lawsuit simply copies and pastes the allegations of Sericati, et al. v. Strata, Inc., et al., many of
which have no basis in fact or law against the Strata Defendants in the Brunobuilt action.
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Brunobuilt asserts claims against Strata for professional negligence, constructive fraud, and
third-party beneficiary liability, alleging that Brunobuilt has suffered economic losses in the
form of increased construction costs for the Dempsey house that it is entitled to recover pursuant
to these theories.
The most glaring legal and factual deficiencies in these claims include:


The lack of any relationship between Strata and Brunobuilt and, consequently, privity of
contract, with respect to the Dempsey house;



The lack of any contract between Strata and any party with respect to the Dempsey house
to which Brunobuilt is an intended beneficiary;



The lack of any fiduciary relationship between Strata and Brunobuilt sufficient to support
a constructive fraud claim;



Any identification of the specific representations or omissions made by Strata, including
the details surrounding those representations or omissions (date, time, speaker, subject
matter, etc.) sufficient to support a constructive fraud claim;



The allegation of that Brunobuilt has suffered any non-economic damages that it would
be entitled to recover from Strata under a negligence theory; and



Any legal duty owed by Strata to Brunobuilt that would support the alleged negligence
claim.

These factors, standing alone, are fatal to the claims asserted by Brunobuilt. Furthermore, the
work performed by Strata that Brunobuilt alleges was deficient was completed in February 2008,
meaning that the statute of limitations on any claims arising from that work would have ran, at
thelatest, on February 5, 2016, pursuant to Idaho Code §§ 5-216, 5-218, 5-219(4) and 5-241.
Because the claims asserted in this action are without basis in law or fact and are timebarred by applicable statutes, in the event, as you suggest, it is found that the parties’ settlement
agreement is not enforceable, Strata will aggressively pursue summary dismissal of this action,
including applicable sanctions, attorney’s fees, and costs, pursuant to Idaho Rules of Civil
Procedure 11 and 54 and Idaho Code §§ 12-120(3) and 12-121. In order to avoid the unnecessary
time and expense involved with this course of action, we encourage your client to execute the
settlement agreement to which he agreed so that we may bring this matter to an expedient end.
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________
__________
___________
_______
In
n the event we
w have nott received an
n executed settlement aggreement froom your clieent by
March 10
0, 2017, we will proceeed to take stteps to enforrce our cliennts’ rights, iincluding filling a
motion to
o enforce thee settlement. Please feell free to conttact me if yoou wish to discuss this m
matter
further.
Very truly yyours,

Kevin J. Sc anlan
G/klb
KJS/KAG
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EXHIBIT G
Kevin Scanlan
To:
Subject:

Kay Lynn Moorhouse
RE: Brunobuilt, Inc. v. Strata, Inc.et al.

From: "Wyatt B. Johnson" <Wyatt@angstman.com >
Date: March 9, 2017 at 5:39:27 PM MST
To: Kevin Scanlan <kjs@dukescanlan.com>

Cc: Machelle Poole <Machelle@angstman.com>
Subject: FW: Brunobuilt, Inc. v. Strata, Inc.et al.

Kevin,
Thank you for the letter last week. It was very helpfu to have the language the Rowans agreed
to. My client is ready to proceed to complete settlement pro:ess.
In this draft you provided, you had some strikeouts, which I think had not been changed.
Additionally, while the Pierrnger provisions of the release are applicable to Bruno, I think that
you omitted the reciprocal provision to paragraphs 1.1 -1.3, in which Strata releases Bruno from any
claims, etc. that might exist.
Thank you for your attention to this matter.
-Wyatt.
From: Kevin Scanlan [ma ilto:kjs@dukescan lan.com ]
Sent: Thursday, February 9, 2017 12:49 PM
To: Wyatt B. Johnson <Wyatt@angstman .com >
Cc: Kevin Griffiths <KAG@dukescanlan.com >; Kay Lynn Moorhouse <klm@dukescanlan .com >
Subject: Brunobuilt, Inc. v. Strata, Inc.et al.

Dear Wyatt:
Attached is the release, including Pierringer language, regarding the Brunobuilt matter. Please have Mr.
Bruno execute this release at your earliest opportunity. If you have any questions or concerns about the
release or need to otherwise discuss this matter further, please give me a call. Thanks ...
Best regards,
Kevin

Kevin J. Scanlan

1
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EXHIBIT H
Kevin Griffiths
From:
Sent:
To:
Cc:
Subject:
Attachments:

Kevin Griffiths
Wednesday, May 10, 2017 4:22 PM
Kevin Scanlan; Wyatt B. Johnson (wyatt@angstman.com)
Kay Lynn Moorhouse
RE: Bruno / Strata release
Bruno Release-Redline (Mutual Release).pdf

Dear Wyatt:
Attached please find a mutual release agreement, which addresses the issues raised below. Please let us know
whether this meets with your approval so that we can circulate it to our clients for signature.
Best regards,
Kevin

Kevin A. Griffiths
Attorney at Law

~

DUKE·SCANLAN·HALL, .

1087 W. Rl,VEFI STREET I SUl'TE 300 I BOISE, ID 83702 P.O. BOX 7387 I BOISE, ID 83707
200.342.3$10 PHONE I 208.342.3299 FAX I WWW.DUKESCA:NLANHALLCOM
CONFIDENTIALITY NOTICE: This electronic mail message and any attachments are confidential and may also contain privileged attorneyclient information or work product. The message is intended only for the use of the addressee. If you are not the intended recipient, or the
person responsible to deliver it to the intended recipient, you may not use, distribute, or copy this communication. If you have received the
message in error, please immediately notify us by reply electronic mail or by telephone at 208-342-3310, and delete this original message.

From: Wyatt B. Johnson [mailto:Wyatt@angstman.com]
Sent: Tuesday, March 14, 2017 4:34 PM
To: Kevin Scanlan
Cc: Machelle Poole
Subject: Bruno / Strata release

Kevin,
I ran the issue by the client. If it’s giving a release, Robert wants a release. He doesn’t need any Pierringer stuff,
just that Strata won’t darken his door.
The logic is hard to argue. If nobody thinks there is a claim, the harm of guessing right and doing the release
doesn’t hurt anybody. However guessing wrong only hurts BrunoBuilt.
‐Wyatt.
Wyatt Johnson
Angstman Johnson
3649 N. Lakeharbor Lane
Boise, ID 83703
(208)384-8588
1
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This is legal correspondence that may be confidential or privileged.
If it appears that you received this when you should not have,
please immediately notify me and delete this message.

!SIG:58c86fc2192451914792433!
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CONFIDENTIAL RELEASE OF ALL CLAIMS & INDEMNITY AGREEMENT
This Confidential Release of All Claims & Indemnity Agreement (the “Release”) is made
this ____ day of ______________, 2017, by and among ROBERT BRUNO and BRUNOBUILT,
INC., and all of their successors, legal representatives, estates, agents, heirs, assigns and all other
persons or entities acting for, by or through them, and by, through or for whom they acted or did act
(hereinafter collectively referred to as “Bruno”), in favor of STRATA, INC. and its current and
former owners and employees, including, but not limited to H. ROBERT HOWARD, TERRY R.
HOWARD (deceased), CHRIS M. COMSTOCK, and MICHAEL G. WOODWORTH; their
insurer TERRA INSURANCE COMPANY; and any of their past and present parents, subsidiaries,
affiliates, reinsurers, reinsurance intermediaries, retrocessionaires, successors, legal representatives,
agents, assigns, servants, board members, officers, executives, employees, and all other persons or
entities acting for, by or through them, and by, through or for whom they acted or did act
(hereinafter collectively referred to as “Settling Defendants”) (Bruno and Settling Defendants
hereinafter collectively referred to as the “Parties”).
RECITALS
A.
Strata, Inc., through its employees, including, but not limited to, H. Robert Howard,
Terry Howard, and Chris Comstock, conducted a geological and geotechnical engineering
evaluation of the Nativa Terra Subdivision in 2003 and 2004 pursuant to an agreement with the
developer, Terra Nativa, LLP and its principals, Timothy Day and Richard Pavelek.
B.
Strata, Inc., through its employees, including, but not limited to, H. Robert Howard,
provided construction oversight services for the construction of the Nativa Terra Subdivision in
2007 and 2008 pursuant to an agreement with the developer, Terra Nativa, LLP and its
principals, Timothy Day and Richard Pavelek.
C.
Bruno contracted with William and Ann Dempsey to construct a residence on Lot 16,
Block 6, Terra Nativa Subdivision No. 4, Ada County, Idaho, also known as 238 N. Alto Via
Court, Boise, Idaho (“Dempsey Lot”). As part of the transaction, Bruno obtained legal title to the
lot and is to reconvey title to the Dempsey Lot to the Dempseys upon receipt of a certificate of
occupancy.
D.
Beginning in early 2016, earth movement was noticed in the area of North Alto Via
Court. Bruno contends that this earth movement has resulted in increased construction costs on
the Dempsey Lot, including construction of a retaining wall and other expenses, and other
damages.
E.
A Complaint and Demand for Jury Trial in the matter entitled Matthew and Stacy Sericati,
et al., Plaintiffs, vs. Terra Nativa, LLP, et al., Defendants, was filed in the Fourth Judicial District
Court for the County of Ada, State of Idaho, Case No. CV OC 16-09068 (“Sericati Action”) against
Settling Defendants by other homeowners affected by earth movement in the North Alto Via Court
area, including Matthew and Stacy Sericati, Paul and Becky Rowan, Eric and Tiffany Rossman,
Ross Lamm and Leslie Preston, and Michael and Emily Keim (the “Homeowners”). Additional
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defendants in the Sericati Action include Terra Nativa, LLP; Richard Pavelek; Timothy Day;
Kleinfelder, Inc.; G. Alexander Rush; Paul E. Wasser; Charles E. Kaiser; Elizabeth Brown; Victoria
Morrison; David O. Cram; Materials Testing & Inspection, Inc.; Treasure Valley Engineers, Inc.;
Matrix Engineers, Inc.; Douglas L. Unger; Focus Engineering, Inc.; Carl Geiger; Group One, Inc.
d/b/a Group One Sotheby’s International Realty; Kathleen G. Parker; Terra Nativa Subdivision
Homeowners’ Association, Inc.; City of Boise City; and John Does I-XX. The Sericati Action
alleged that the damage to the Homeowners’ property, if any, and all damages flowing therefrom, is
a result of acts or omissions by the defendants, including the Settling Defendants, and sought
recovery under legal theories including, but not limited to, negligence, professional negligence,
negligence per se, res ipsa loquitur, breach of contract, breach of the implied covenant of good faith
and fair dealing, third-party beneficiary contract, breach of warranty, unjust enrichment, violation of
substantive due process, and constructive fraud.
F.
Bruno constructed the home owned by Paul and Becky Rowan, who asserted claims in the
Sericati Action based upon damages to that home, located at Lots 23, Block 6 of Terra Nativa
Subdivision No. 4, Ada County, otherwise known as 241 North Alto Via Court, Boise, Idaho. On
October 6, 2016, the Rowans, through their attorney, sent a letter to Bruno, making a claim against
Bruno under the Idaho Notice and Opportunity to Repair Act, Idaho Code § 6-2301, et seq.
(“NORA Claim”). As part of the resolution of the Sericati Action, the Settling Defendants secured a
covenant not to sue from the Plaintiffs in the Sericati Action, including Paul and Becky Rowan,
which provided that no further legal action would be pursued against the contractors who
constructed their homes, including Bruno. This covenant not to sue resolved the NORA Claim.
G.
A Complaint and Demand for Jury Trial in the matter entitled BrunoBuilt, Inc., an Idaho
Corporation, Plaintiff, vs. Strata, Inc., et al., Defendants, was filed by Bruno against the Settling
Defendants in the Fourth Judicial District Court for the County of Ada, State of Idaho, Case No.
CV01-16-22915 (hereinafter referred to as the “Civil Action”). Additional defendants in the Civil
Action, which are not parties to this Release, include Kleinfelder, Inc.; G. Alexander Rush; Paul E.
Wasser; Charles E. Kaiser; Elizabeth Brown; Victoria Morrison; David O. Cram; Materials Testing
& Inspection, Inc.; Treasure Valley Engineers, Inc.; Matrix Engineers, Inc.; Douglas L. Unger;
Focus Engineering, Inc.; and Carl Geiger (the “Non-Settling Defendants”). The Civil Action alleged
that the increased construction costs on the Dempsey Lot, if any, and all damages flowing
therefrom, are a result of acts or omissions by the Settling Defendants and Non-Settling Defendants
and seeks recovery under legal theories including, but not limited to, professional negligence, thirdparty beneficiary contract, and constructive fraud.
This Release is hereby made and entered into by Bruno in order to provide for a full
H.
settlement and discharge of all claims by Bruno on the one hand against and Settling Defendants
on the other hand, regardless of whether or not said claims are known or unknown, real or
alleged, which are covered by, might have been covered by, or are otherwise related to the
subject matter of the Civil Action, upon the terms and conditions set forth below.
1.0

Release and Discharge
1.1

For good and valuable consideration as set forth in Section 2, the Parties release,
acquit, and forever discharge each other from any and all claims, debts, demands,
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accountings, actions, causes of action, controversies, damages, suits, liabilities,
obligations, charges, and remedies of whatever nature, known or unknown,
suspected or unsuspected, apparent or concealed, disclosed or undisclosed,
matured or unmatured, contingent or absolute, whether at law, admiralty, or
equity, that have been asserted or could have been asserted in the Civil Action, or
otherwise arising out of or relating to the events set forth in the Recitals above,
including, but not limited to, any and all claims for professional negligence, thirdparty beneficiary contract, constructive fraud, and/or attorneys’ fees and costs.
1.2

The Parties further declare and represent that no promise, inducement, or
agreement not herein expressed has been made to them, and that this Release
contains the entire agreement between the Parties hereto and that the terms of this
Release are contractual in nature and not mere recitals.

1.3

This Release and discharge shall also apply to Bruno’s and Settling Defendants’
past, present, and future spouses, legal representatives, estates, heirs, assigns,
officers, directors, stockholders, attorneys, agents, servants, representatives,
employees, board members, officers, executives, subsidiaries, affiliates, partners,
principals, insurers, re-insurers, retrocessionaires, and successors in interest, and
all other persons, firms, or corporations with whom any of them have been, are
now, or may hereafter be affiliated.

1.4

Bruno and Settling Defendants intend that the release of claims as set forth in this
section (i.e. Section 1.4 and Subsections 1.4.1 through 1.4.7) shall also be a
Pierringer release, This type of release was first articulated in Pierringer v.
Hoger, 124 N.W.2d 106 (1963), the validity of which was implicitly recognized
by the Idaho Supreme Court in its decision in Truck Insurance Exchange v.
Bishara, 128 Idaho 550, 916 P.2d 1275 (1996). The terms of this Pierringer
release are as follows:
1.4.1 Bruno shall not pursue claims that are now or could have been asserted
against Settling Defendants in the Civil Action, although the Civil Action
may remain pending against the Non-Settling Defendants. Bruno further
agrees not to institute any other action or make any other demand or claim
of any kind against Settling Defendants for damages sustained by Bruno
by virtue of any of the events set forth in the Recitals above.
1.4.2

This Release does not release any claim or cause of action by Bruno
against the Non-Settling Defendants arising out of the events set forth in
the Recitals above. These claims and causes of action are specifically
preserved and retained against the Non-Settling Defendants. This Release
only releases, and is only intended to release, all claims between the Bruno
and the Settling Defendants.

1.4.3

Bruno agrees to hold Settling Defendants harmless and indemnify Settling
Defendants from any claims, demands, or causes of action brought by
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Non-Settling Defendants for contribution or indemnity based upon the
alleged comparative responsibility of Settling Defendants for Bruno’s
damages in the Civil Action or any other claim or cause of action arising
out of the Recitals as set forth above, whether alleged to arise by reason of
judgment, or settlement, or reallocation of fault in the event of insolvency,
uncollectability of any judgment or other award of monetary damages, or
otherwise.
1.4.4 Bruno agrees that, to the extent it resolves its claims against any NonSettling Defendants by settlement, the terms of the settlement shall
extinguish any potential contribution or indemnity claims by the NonSettling Defendants against Settling Defendants.
1.4.5

Bruno agrees to use its best, good-faith efforts to ensure that Settling
Defendants are placed on the verdict form in the trial of the Civil Action
or any other action arising out of the events as set forth in the Recitals
above. Bruno further agrees that in the event that liability is apportioned to
Settling Defendants in the Civil Action or any other action arising out of
the events as set forth in the Recitals above for damages incurred by the
Bruno, that Bruno will not seek to collect that portion of liability
apportioned to Settling Defendants from any other party who might be
deemed to have acted in concert with the Settling Defendants or is
otherwise determined to be jointly and severally liable for Settling
Defendants’ conduct.

1.4.6 Settling Defendants are discharged from liability, if any, for contribution
or indemnity arising from the claims for damages of Bruno in the Civil
Action or any other claim or cause of action arising out of the Recitals as
set forth above.
1.4.7

The consideration provided by Settling Defendants is not intended as full
compensation for damages claimed by Bruno arising from the events as
set forth in the Recitals above. This Release by Bruno, however, settles
and satisfies that percentage of Bruno’s total claim for damages against all
parties, including Non-Settling Defendants, arising out of the events set
forth in the Recitals above, which shall be determined by trial, settlement,
or other disposition of the Civil Action or any other claim or cause of
action to be the percentage of causal fault or responsibility for which
Settling Defendants are found to be liable or proportionally responsible
whether for negligence or any other liability. It is the intention of the
Parties to this Release to extinguish any potential liability on the part of
Settling Defendants against claims for contribution or indemnity by any
Non-Settling Defendants for damages sustained by Bruno and arising out
of the events set forth in the recitals above.
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2.0

Consideration

In consideration of the release set forth above, Settling Defendants have secured a
covenant not to institute suit against Bruno from all plaintiffs in the Sericati Action, as set forth
in Recitals E and F, above.
3.0

Subrogated Interests, Liens, or Claims

Bruno promises and agrees to pay and/or otherwise satisfy any and all valid subrogated
interests, liens, or claims against any recovery Bruno may receive in the Civil Action.
4.0

Delivery of Dismissal with Prejudice

Counsel for Bruno shall immediately seek voluntary dismissal with prejudice of the
Settling Defendants from the Civil Action, without costs or attorney’s fees to either party. To the
extent necessary, Bruno will cooperate with Settling Defendants to move the Court for dismissal
with prejudice of Settling Defendants from the Civil Action. Bruno further agrees to oppose any
opposition to such dismissal with prejudice by any Non-Settling Defendants unless this Release
is deemed to be invalid.
5.0

No Admission

Bruno and Settling Defendants acknowledge that this Release represents a compromise of
disputed claims, and that by entering into this Release, no party has made any admission of law,
fact, or liability regarding the Civil Action.
6.0

Representation of Comprehension of Document

The Parties acknowledge that this Release constitutes the full and final settlement of
contested and disputed claims between the Parties, that this Release does not represent or
constitute an admission of any kind by the Parties hereto, and that this Release is made and
entered into as a free and voluntary act of the Parties and after consultation with an attorney of
their choosing, after an independent analysis of the nature, extent, and duration of said claims
and damages. Further, the Parties acknowledge that this Release memorializes, constitutes, and
embodies the entire agreement and understanding between the Parties hereto and prevails over,
supersedes, and replaces all prior communications, prior negotiations, proposed agreements, and
agreements, whether written or unwritten, regarding the matters contained herein between the
Parties, with respect to the subject matter addressed herein and that no written or oral
representations, warranties, promises, inducements, or considerations have been made, offered,
accepted, or relied upon by the Parties, other than as set forth herein.
7.0

Warranty of Capacity to Execute Release

Bruno represents and warrants that no other person or entity has, or has had, any interest
in the claims, demands, obligations, or causes of action referred to in this Release, except as
otherwise set forth herein; that Bruno has the sole right and exclusive authority to execute this
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Release and receive the consideration specified in it; and that Bruno has not sold, assigned,
transferred, conveyed, or otherwise disposed of any of the claims, demands, obligations, or
causes of action referred to in this Release.
8.0

Confidentiality

As further consideration for this Release as outlined above, the Parties and their counsel
represent that it is their mutual desire and intent to protect and preserve the personal privacy of
the Parties and the confidentiality of the terms of this Release. Therefore, Bruno agrees that it
will not communicate, disclose, or represent to any individual or entity not having a legal interest
in this Release, including, but not limited to, any news media, attorney organizations, other
homebuilders or contractors, other home or lot owners in or around the Terra Nativa subdivision,
etc., the terms of this Release, unless ordered to do so by a court of law or some other
governmental body acting with the force of law. The Parties and their attorneys understand and
agree that the terms of this Release shall be in all respects confidential and secret. The Parties
further agree that, in order to facilitate the future conduct of the Civil Action, and to further the
intent of this Release, the Parties may disclose this Release (or portions thereof) to Non-Settling
Defendants or the Dempseys upon written agreement of such parties to maintain the Release as
confidential. The Release may be further disclosed in the Civil Action upon entry of an
appropriate protective order by the Court sufficient to otherwise preserve the confidentiality of
this Release. This Release and/or its terms may also be disclosed upon agreement of counsel for
the Parties to this Release, which shall not be unreasonably withheld.
9.0

Governing Law

This Release shall be construed and interpreted in accordance with the laws of the State
of Idaho and according to the principles established in Pierringer v. Hoger, 124 N.W.2d 106
(1963), the validity of which was implicitly recognized by the Idaho Supreme Court in its
decision in Truck Insurance Exchange v. Bishara, 128 Idaho 550, 916 P.2d 1275 (1996).
10.0

Additional Documents

The Parties agree to cooperate fully and execute any and all supplementary documents
and to take all additional actions which may be necessary or appropriate to give full force and
effect to the terms and intent of this Release.
11.0

Effectiveness
This Release shall become effective immediately following execution by Bruno.

12.0

Paragraph Headings

Paragraph headings in this Release are provided solely for the convenience of the Parties
and shall not be construed as affecting the rights or the obligations of the Parties under this
Release.
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13.0

Arm’s Length/Good Faith Agreement & Severability

The Parties acknowledge and agree that this Release reflects an arm’s length resolution of
the Parties’ litigated dispute, and was mutually drafted and entered into freely by the Parties with
advice of counsel. In the event that any ambiguity is found to exist in any provision of this
Release, such ambiguity is not to be construed by any doctrine calling for the construction of
ambiguities against the drafter of the document. All Parties shall use their best efforts to
cooperate in good faith with each other to enforce all provisions contained herein. Further,
except as to Sections 1.0-4.0 and 8.0 herein, if any provision of this Release, or any portion
thereof, is declared null and void or unenforceable by a court of competent jurisdiction, such
provision or such portion of a provision shall be considered separate and apart from the
remainder of this Release, which shall remain in full force and effect unless such court
declaration deprives a party of a material and substantial part of the benefit of its respective
bargain hereunder.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, THE UNDERSIGNED HAVE READ THE FOREGOING AND
UNDERSTAND IT, AND AFFIX THEIR SIGNATURES HERETO.
BRUNOBUILT, INC.

By

STATE OF IDAHO
County of Ada

Robert Bruno
President

)
: ss.
)

On this _____ day of _______________, 2017, before me, the undersigned, a notary public
in and for said county and state, personally appeared ROBERT BRUNO, known or identified to me
to be the person whose name is subscribed to the within instrument, and acknowledged to me that
he executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day
and year in this certificate first above written.

NOTARY PUBLIC for IDAHO
Residing at
My Comm. Expires

APPROVED AS TO FORM AND CONTENT:
ANGSTMAN JOHNSON, PLLC
By

Wyatt B. Johnson – Of the Firm
Attorney for BrunoBuilt, Inc.
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STRATA, INC.

By

Charles Murphy
Chief Executive Officer

STATE OF IDAHO

)
: ss.
County of _______________ )
On this _____ day of _______________, 2017, before me, the undersigned, a notary public
in and for said county and state, personally appeared Charles Murphy, known or identified to me to
be the person whose name is subscribed to the within instrument, and acknowledged to me that he
executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day
and year in this certificate first above written.

NOTARY PUBLIC for IDAHO
Residing at
My Comm. Expires
APPROVED AS TO FORM AND CONTENT:
Andersen, Schwartzman, Woodard, Brailsford, PLLC
By

Wade L. Woodard – Of the Firm
Attorney for Strata, Inc.
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Chris M. Comstock

STATE OF IDAHO
County of ______________

)
: ss.
)

On this _____ day of _______________, 2017, before me, the undersigned, a notary public
in and for said county and state, personally appeared Chris M. Comstock, known or identified to me
to be the person whose name is subscribed to the within instrument, and acknowledged to me that
he executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day
and year in this certificate first above written.

NOTARY PUBLIC for IDAHO
Residing at
My Comm. Expires
APPROVED AS TO FORM AND CONTENT:
McNeice Wheeler, PLLC
By

Ryan R. McNeice – Of the Firm
Attorney for Chris M. Comstock
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H. Robert Howard

STATE OF IDAHO
County of ______________

)
: ss.
)

On this _____ day of _______________, 2017, before me, the undersigned, a notary public
in and for said county and state, personally appeared H. Robert Howard, known or identified to me
to be the person whose name is subscribed to the within instrument, and acknowledged to me that
he executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day
and year in this certificate first above written.

NOTARY PUBLIC for IDAHO
Residing at
My Comm. Expires
APPROVED AS TO FORM AND CONTENT:
Greener Burke Shoemaker Oberrecht, P.A.
By

Phillip S. Oberrecht – Of the Firm
Attorney for H. Robert Howard
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Michael G. Woodworth

STATE OF IDAHO
County of ______________

)
: ss.
)

On this _____ day of _______________, 2017, before me, the undersigned, a notary public
in and for said county and state, personally appeared Michael G. Woodworth, known or identified to
me to be the person whose name is subscribed to the within instrument, and acknowledged to me
that he executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day
and year in this certificate first above written.

NOTARY PUBLIC for IDAHO
Residing at
My Comm. Expires
APPROVED AS TO FORM AND CONTENT:
Quane Jones McColl, PLLC
By

Terrence S. Jones – Of the Firm
Attorney for Michael G. Woodworth

APPROVED AS TO FORM AND CONTENT:
Duke Scanlan & Hall, PLLC
By

Kevin J. Scanlan – Of the Firm
Attorney for Settling Defendants
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EXHIBIT I

Kevin Griffiths
From:
Sent:
To:
Cc:
Subject:

Kevin Griffiths
Tuesday, June 20, 2017 1:40 PM
Wyatt B. Johnson
Kevin Scanlan; Kay Lynn Moorhouse
RE: Brunobuilt v. Strata

Thanks, Wyatt. Keep us posted.
Kevin

Kevin A. Griffiths
Attorney at Law

~DUK E SCANLAN
1087 W. Rl,VEFI STREET I SUl'TE 300 I BOISE, ID 83702 P.O. BOX 7387 I BOISE, ID 837'07
200.342.3$10 PHONE I 208.342.3299 FAX I WWW.DUKESCA:NLANHALLCOM
CONFIDENTIALITY NOTICE: This electronic mail message and any attachments are confidential and may also contain privileged attorneyclient information or work product. The message is intended only for the use of the addressee. If you are not the intended recipient, or the
person responsible to deliver it to the intended recipient, you may not use, distribute, or copy this communication. If you have received the
message in error, please immediately notify us by reply electronic mail or by telephone at 208-342-3310, and delete this original message.

From: Wyatt B. Johnson [mailto:Wyatt@angstman.com]
Sent: Wednesday, June 14, 2017 10:18 AM
To: Kevin Griffiths
Cc: Kevin Scanlan; Kay Lynn Moorhouse
Subject: RE: Brunobuilt v. Strata

I’m just trying to get him chased down for signature.
From: Kevin Griffiths [mailto:KAG@dukescanlan..com]
Sent: Friday, June 9, 2017 3:05 PM
To: Wyatt B. Johnson <Wyatt@angstman.com>
Cc: Kevin Scanlan <kjs@dukescanlan.com>; Kay Lynn Moorhouse <klm@dukescanlan.com>
Subject: Brunobuilt v. Strata
Hi Wyatt:
Just following up on the status of the Release agreement in this matter? Has your client agreed to sign? Let us know
where we stand.
Thanks,
Kevin

Kevin A. Griffiths
1
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Attorney at Law

DUKE·SCANLAN·HALL ....c
1087 W. RIVER STREET I SUITE 300 I BOISE. ID 83702 I P.O. BOX 7387 I BOISE, ID 83707
208.342.3310 PHONE I 208.342.3299 FAX I WWW.DUKESCANLANHALL.COM
CONFIDENTIALITY NOTICE: This electronic mail message and any attachments are confidential and may also contain privileged attorneyclient information or work product. The message is intended only for the use of the addressee. If you are not the intended recipient, or the
person responsible to deliver it to the intended recipient, you may not use, distribute, or copy this communication. If you have received the
message in error, please immediately notify us by reply electronic mail or by telephone at 208-342-3310, and delete this original message.

!SIG:594161b6192456507120658!
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EXHIBIT J
Kevin Griffiths
From:
Sent:
To:
Cc:
Subject:

Kevin Griffiths
Monday, July 31, 2017 4:35 PM
Wyatt B. Johnson
Kevin Scanlan; Kay Lynn Moorhouse; Kayde Baird
RE: Brunobuilt v. Strata

Wyatt:
Following up on this matter once again. Where do we stand on getting Mr. Bruno’s signature on the release agreement?
Let us know.
Thanks,
Kevin

Kevin A. Griffiths
Attorney at Law

~

DUKE·SCANLAN·HALL, .

1087 W. Rl1
VEFI STREET I SUITE 300 I BOISE, ID 83702 P.O. BOX 7387 I BOIS'E, ID 837'07

208.342.3310 PHONE I 208.342.3299 FAX I WWW.Dl.lK!ESCANLANH!ALLCOM

CONFIDENTIALITY NOTICE: This electronic mail message and any attachments are confidential and may also contain privileged attorneyclient information or work product. The message is intended only for the use of the addressee. If you are not the intended recipient, or the
person responsible to deliver it to the intended recipient, you may not use, distribute, or copy this communication. If you have received the
message in error, please immediately notify us by reply electronic mail or by telephone at 208-342-3310, and delete this original message.

From: Kevin Griffiths
Sent: Tuesday, June 20, 2017 1:40 PM
To: 'Wyatt B. Johnson'
Cc: Kevin Scanlan; Kay Lynn Moorhouse
Subject: RE: Brunobuilt v. Strata

Thanks, Wyatt. Keep us posted.
Kevin

Kevin A. Griffiths
Attorney at Law

+

DUKE

SCANLAN-HALL, .

108,7 W. Rl,VEFI STREET I SUITE 300 I BOISE, ID 83702 P.O. BOX 7387 I BOIS'E, ID 837'07

208.342.3310 PHONE I 208.342.3299 IFAX I WWW.DUl<i'ESCA:NLANH!ALLCOM
1
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CONFIDENTIALITY NOTICE: This electronic mail message and any attachments are confidential and may also contain privileged attorneyclient information or work product. The message is intended only for the use of the addressee. If you are not the intended recipient, or the
person responsible to deliver it to the intended recipient, you may not use, distribute, or copy this communication. If you have received the
message in error, please immediately notify us by reply electronic mail or by telephone at 208-342-3310, and delete this original message.

From: Wyatt B. Johnson [mailto:Wyatt@angstman.com]
Sent: Wednesday, June 14, 2017 10:18 AM
To: Kevin Griffiths
Cc: Kevin Scanlan; Kay Lynn Moorhouse
Subject: RE: Brunobuilt v. Strata

I’m just trying to get him chased down for signature.
From: Kevin Griffiths [mailto:KAG@dukescanlan..com]
Sent: Friday, June 9, 2017 3:05 PM
To: Wyatt B. Johnson <Wyatt@angstman.com>
Cc: Kevin Scanlan <kjs@dukescanlan.com>; Kay Lynn Moorhouse <klm@dukescanlan.com>
Subject: Brunobuilt v. Strata
Hi Wyatt:
Just following up on the status of the Release agreement in this matter? Has your client agreed to sign? Let us know
where we stand.
Thanks,
Kevin

Kevin A. Griffiths
Attorney at Law

+

DUKE

SCANLAN

HALL ,.

1087 w. Rl,VEFl: STREET I SUITE 300 I BOISE, ID 83702 P.O. eo,x 7387 I BOISE, ID 83707

208.342.3$10 Pl-tONE I 208.342.3299 FAX I WWW.DUKJESCANLANHl4\LL:COM

CONFIDENTIALITY NOTICE: This electronic mail message and any attachments are confidential and may also contain privileged attorneyclient information or work product. The message is intended only for the use of the addressee. If you are not the intended recipient, or the
person responsible to deliver it to the intended recipient, you may not use, distribute, or copy this communication. If you have received the
message in error, please immediately notify us by reply electronic mail or by telephone at 208-342-3310, and delete this original message.

!SIG:594161b6192456507120658!
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EXHIBIT K

.
PeRKINS COle

1111 West Jefferson Street
Suite 500
Boise. ID 83702-5391

0
0

+ 1.208.343.3434
+ 1.208.343.3232

PerkinsCoie.com

Christine M. Salmi

August 2, 2017

CSalmi@perkinscoie.com

Kevin Scanlan
Duke Scanlan Hall, PLLC
1087 West River Street, Ste. 300
Boise, ID 83 702
Via Email: kis@dukescanlan.com
Re:

BrunoBuilt v. Strata, Inc. et al.,
(Idaho state court), Case No. CV0l-16-22915

Dear Kevin:
Our firm represents BrunoBuilt, Inc. in connection with a draft Confidential Release Of All
Claims and Indemnity Agreement ("Draft Release") that your office, in representing Strata, Inc.,
provided to Wyatt Johnson on May 10, 2017, in his capacity as BrunoBuilt' s counsel ofrecord in
the matter known as BrunoBuilt, Inc. v. Strata, Inc. et al., Case No. CV0l-16-22915, pending in
Idaho state court ("BrunoBuilt matter"). As you know, the BrunoBuilt matter arises from the
increased construction costs and other damages BrunoBuilt sustained in building a home for Bill
and Amy Dempsey, which were caused by the landslide issues affecting the homes surrounding
the Dempsey home on Alto Via Court in the Terra Nativa subdivision. Based on our review of
the written correspondence exchanged between Mr. Johnson's office and yours, including the
various drafts of the Draft Release your office prepared and the pleadings filed in both the
BrunoBuilt matter and in Sericati, et al. v. Terra Nativa, LLP, et al., Case No. CV OC 201609068, pending in Idaho state court ("Sericati matter"), we believe, contrary to the position taken
by your office, that the Draft Release is not a valid or enforceable contract under which
BrunoBuilt has any obligation to perform.
We reach this conclusion based on the following:
First, there was no meeting of the minds on all materials terms of the alleged release of claims
and indemnification agreement; therefore, there is no enforceable contract in this regard. As you
know, the original Draft Release that your office provided to Mr. Johnson on February 9, 2017,
contained a one-way release of claims in favor of Strata only, and also included Pierringer
release and indemnification language. It also contained confidentiality terms, which we
understand were never discussed between counsel prior to Mr. Johnson's receipt of that draft
release on February 9. On or about February 28, 2017, we understand Mr. Johnson relayed to
you certain objections he had to the original draft release. These included his concern that the
covenant not to sue from Paul and Becky Rowan, which Strata proposed would serve as the
consideration to support BrunoBuilt's promise to release BrunoBuilt's claims against Strata in
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the BrunoBuilt matter, may be unenforceable by BrunoBuilt, where BrunoBuilt was not named
as a defendant in the Sericati matter and was not privy to the settlement negotiations Strata had
with the Rowans in the Sericati matter concerning their covenant not to sue. A few days later,
Mr. Johnson learned that, despite having not finalized the terms of a release of claims between
BrunoBuilt and Strata, Strata nonetheless had proceeded to secure the Rowans' covenant not to
sue BrunoBuilt in the Sericati matter. Later, when Mr. Johnson relayed to you that BrunoBuilt
did not believe it was obligated to release any of its claims against Strata because no enforceable
release of claims or indemnification agreement existed, you sent a demand letter to Mr. Johnson,
dated March 3, 2017, in which you took the position that an enforceable release and
indemnification agreement did exist. In your letter, you demanded that BrunoBuilt perform
under that agreement immediately by filing a notice of voluntary dismissal of Strata from the
BrunoBuilt matter. Mr. Johnson responded to that demand on or about March 9, 2017, by stating
that, although his client's desire was to "proceed to complete [the] settlement process," he
nonetheless continued to have certain objections to the draft release and indemnification
agreement you had provided him. If you recall, in his March 9 email, Mr. Johnson expressly
noted that there were some strikeouts that remained in the draft release that needed to be
addressed and, more importantly, he reiterated his client's desire that the release be a mutual
release, as opposed to a one-way release in favor of Strata only. Apparently, there was some
discussion between Mr. Johnson and you that followed, in which you initially opposed the idea
of a mutual release. Later, on March 14, 2017, Mr. Johnson sent you another email in which he
expressly stated that BrunoBuilt was not interested in having any Pierringer language in the
release, rather, what was most important to BrunoBuilt was that the release be mutual. In
response, although almost two months later, your office subsequently submitted a revised Draft
Release to Mr. Johnson on May 10, 201 7. While the revised Draft Release received on May 10
did contain a mutual release as requested, it also still contained the Pierringer release and
indemnification language for BrunoBuilt that Mr. Johnson had indicated his client was no longer
interested in.
The foregoing circumstances clearly demonstrate that, at the time Strata secured the covenant not
to sue from the Rowans sometime in January 2017, there was no meeting of the minds (i.e., no
agreement between BrunoBuilt and Strata) concerning: (1) the specifics of the consideration
Strata would give BrunoBuilt in return for BrunoBuilt's promise to release and indemnify Strata
from certain claims in the BrunoBuilt matter; (2) what claims would actually be released and by
whom; and (3) what extent, if any, BrunoBuilt would indemnify Strata from any claims of
contribution or indemnification that the other engineer defendants in the BrunoBuilt matter may
bring against Strata, should BrunoBuilt prevail in its lawsuit. Where these terms, both standing
alone or in combination with each other, are material, yet, no agreement had been reached on any
of these terms at the time Strata purported to act in reliance on BrunoBuilt's promise (i.e., when
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it secured the Rowans' covenant not to sue), the application of Idaho law suggests that no valid
contract exits. 1
In your March 3 letter, you mentioned that, even if valuable consideration is lacking sufficient to
support an enforceable contract, Strata is nonetheless entitled to receive specific performance of
BrunoBuilt's promise to release and indemnify it under the doctrine of promissory estoppel. The
fatal flaw in this argument is that, in order to establish promissory estoppel, Strata must show
that it relied to its detriment on BrunoBuilt's promise to release and indemnify it, and that
Strata' s reliance in this regard was reasonable and justified under the circumstances. Strata
cannot demonstrate either of these circumstances. In terms of the former, there is no evidence
that, in securing the covenant not to sue from the Rowans in favor of Bruno Built, Strata gave up
any rights it was otherwise entitled to receive, or that it assumed any obligations it was not
otherwise entitled to perform. To be clear, the Rowans' covenant not to sue is the Rowans'
promise not to sue BrunoBuilt for damages caused to their home that BrunoBuilt built for them,
which were caused by the landslide that occurred in the Terra Nativa subdivision. Strata clearly
benefits from the Rowans' covenant not to sue BrunoBuilt, because the covenant precludes the
Rowans from suing BrunoBuilt and BrunoBuilt, in turn, suing Strata for indemnification or
contribution. When Strata negotiated a settlement of the Rowans' claims against it in the
Sericati matter, clearly its intentions were to put an end to all potential claims that could be made
against it arising from the landslide damage to the Rowans' home. One way to do that was to
secure the Rowans' covenant not to sue BrunoBuilt. Simply put, Strata would have secured the
Rowans' covenant not to sue, irrespective of whatever promises BrunoBuilt may have made to
Strata about releasing BrunoBuilt's claims against Strata in the separate BrunoBuilt matter.
Thus, in acting to secure the Rowans' covenant not to sue in the Sericati matter, Strata did not
give away any rights it was otherwise entitled to, nor did it assume any obligations it was not
otherwise required to perform. In other words, Strata suffered no detrimental reliance in
securing the Rowans' covenant not to sue. Further, given the state of Strata's negotiations with
BrunoBuilt when Strata secured the Rowans' covenant not to sue (which was in its infancy stage,
where no draft release of claims or indemnification agreement had been prepared and discussed
among the parties at that time), Strata' s purported reliance on BrunoBuilt's promise to release
and indemnify it, at the time it secured the Ro wans' covenant not to sue, was premature and,
therefore, unreasonable.
1 We also fmd it telling that BrunoBuilt has never been provided with a copy of the settlement agreement Strata
reached with the Rowans in the Sericati matter, or, more importantly, with a signed copy of the covenant not to sue
that the Rowans purportedly signed in BrunoBuilt's favor in that matter. Instead, the only evidence of the Rowans '
covenant not to sue, in which they purportedly agreed not to sue BrunoBuilt for damages caused by the landslide
affecting the home BrunoBuilt built for them, is your reference to the covenant in your March 3 letter. Assuming
that the Rowans ' covenant not to sue was, in fact, obtained by Strata for the sole purpose of serving as the
consideration (in fact, the only consideration) offered by Strata to support BrunoBuilt's promise to release and
indemnify Strata from certain claims in the BrunoBuilt matter, one would think that BrunoBuilt would have been
provided with a signed copy of that covenant. Because it was not further suggests that no valid contract exists.
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Furthermore, the notion that Ro wans' covenant not to sue amounts to valid consideration for
BrunoBuilt's promise to dismiss its claims against Strata in the BrunoBuilt matter for
professional negligence, constructive fraud and breach of a third-party beneficiary contract is
also subject to challenge. As previously noted, the Rowans' covenant not to sue provides more
of a benefit to Strata than it does to BrunoBuilt. No one, not even the Rowans, has ever alleged
that BrunoBuilt committed professional negligence or constructive fraud when building the
Rowans' home. Instead, the Rowans and their neighbors affected by the Terra Nativa landslide
have all identified Strata and the other engineering firms who advised the subdivision developer
and the City of Boise that the lots on which these individuals' homes were built were suitable for
residential construction as the culpable parties in this unfortunate series of events. Presumably,
that is why the Rowans and their neighbors, when they filed the Sericati matter, named Strata
and the other engineering firms as defendants. Notably, they did not name BrunoBuilt or an of
the other builders as defendants in that lawsuit. They certainly could have, but they did not.
Given all of these circumstances, a covenant from the Rowans in which they promised not to sue
BrunoBuilt carries little to no real value. Its value becomes even more suspect once the Rowans
agreed to release any claims they had against one of the real parties in interest, Strata (which we
understand they did in the Sericati matter). If the Rowans had chosen to sue BrunoBuilt (which
they did not), their claims against BrunoBuilt would have only been pass-through claims, which
would have ultimately been aimed at Strata and the other engineers who were the parties
responsible for providing the certifications that their lots were suitable for residential
construction. When evaluated in this context, it is not a real stretch to argue that the Ro wans'
covenant not to sue served as little to no valuable consideration to support BrunoBuilt's
purported agreement to release its meritorious claims (which are addressed in more detail below)
against Strata, in addition to indemnify Strata from any claims of contribution or indemnification
from the other engineering defendants. In this respect, the purported release and indemnification
agreement you claim exists fails for lack of consideration.

1

Additionally, there are statute of frauds concerns here, where there is no writing signed by
BrunoBuilt evidencing such an agreement.
In light of the foregoing, we understand Mr. Johnson's office will be contacting you shortly in an
attempt to effect formal service of process on the Strata defendants named in the BrunoBuilt
matter. Given Judge Moody's decision issued on June 14, 2017, in the Sericati matter, in which
2 One possible reason the Rowans did not name BrunoBuilt as a defendant in their lawsuit may have been because
they realized that they could not do so in good faith, since they were the ones who had insisted that BrunoBuilt use
Strata to conduct the geotechnical analysis on their own lot (as opposed to using BrunoBuilt's customary engineer).
Where they had specifically requested Strata's services in this regard, the Rowans may have thought (and justifiably
so) that it would not only be in poor form, but may also be harmful to their legal claims, to try to pin liability on
BrunoBuilt for services that were performed by a vendor they insisted upon using.
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she concluded that the economic loss doctrine does not bar the plaintiff/homeowners' negligence
claims against the other engineering defendants in that case (which involves claims similar to
those asserted in the BrunoBuilt matter); we believe the claims BrunoBuilt has asserted against
Strata and the other engineering defendants in the BrunoBuilt matter are far from frivolous, as
you suggested in your March 3 letter. Indeed, we understand BrunoBuilt is prepared to
vigorously pursue those claims in the BrunoBuilt matter by moving forward with its lawsuit
against all named defendants at this time.
We think it is appropriate to also respond to your March 3 letter to Mr. Johnson, wherein you
challenge the validity of BrunoBuilt's claims against Strata. First, as you know, the fact that
there was no direct contract between BrunoBuilt and Strata as it relates to the work Strata
performed for the developer of the Terra Nativa subdivision is irrelevant to BrunoBuilt's
negligence claim against Strata. Clearly, the absence of such a contract between the
plaintiffs/homeowners and the engineering defendants in the Sericati matter did not preclude the
Court in that action from concluding that the plaintiffs/homeowners have a valid negligence
claim against the defendant engineers in that matter, which involves genuine issues of material
fact that must be decided by a jury. See Court's 6/14/17 Order Denying Defendant Kleinfelder's
Motion for Summary Judgment entered in the Sericati matter.
Additionally, although BrunoBuilt's claims against Strata as it relates to construction of the
Dempsey home is slightly different from the claims the plaintiffs/homeowners have asserted in
the Sericati matter (where the latter have alleged physical damage to their homes and BrunoBuilt
has not alleged that type of damage in its lawsuit concerning the Dempsey home), we still think
the legal analysis the Court engaged in in the Sericati matter to conclude that the economic loss
doctrine does not bar the plaintiffs' negligence claim applies with equal force to BrunoBuilt' s
negligence claim against Strata in the BrunoBuilt matter. As the Court in the Sericati matter
held, the plaintiffs' claims there arise from negligent services rendered by the engineering
defendants; they do not involve or center around a defective product or defective property. The
Court in the Sericati matter reiterated the notion that the economic loss doctrine only applies to
bar claims that arise in a defective product or defective property case and, because the Sericati
action arises from negligent services, as opposed to the purchase of a defective product or
defective property, the economic loss doctrine does not apply. That same analysis or reasoning
applies to BrunoBuilt's negligence claim against Strata and the other the engineering defendants.
Furthermore, the fact that BrunoBuilt's damages are all economic in nature (where it seeks the
recovery of increased construction costs and lost in market value of the Dempsey home), because
those damages are "parasitic" to property damage (which is the defective lot on which the
Dempsey home was built) that is not the suhject matter ofBrunoBuilt's lawsuit, they are not
barred by the economic loss rule. See Just 's, Inc. v. Arrington Construe. Co., 99 Idaho 462, 469
n. 1 (1978) (recognizing that economic losses that are parasitic to a personal injury or to damage
to property that is not the subject of the lawsuit may be recoverable in a negligence action).
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We also believe that the same evidence and legal arguments that the plaintiffs/homeowners will
likely rely upon in the Sericati matter to prove their claims of constructive fraud and breach of a
third-party beneficiary contract against the engineering defendants in that case will also work to
support BrunoBuilt's similar claims made against Strata in the BrunoBuilt matter. For all of the
above reasons, we believe BrunoBuilt has valid claims against Strata.
With that said, our client remains open to the idea of trying to reach a quick and fair resolution of
its claims against Strata, short of having to engage in lengthy and expensive litigation. To that
end, BrunoBuilt will agree to voluntarily dismiss its claims against Strata with prejudice in the
BrunoBuilt matter, and it will also agree to enter into a Pierringer release and indemnification
agreement with Strata, whereby BrunoBuilt will agree to indemnify Strata against any claims for
contribution or indemnification the other defendants in the BrunoBuilt matter may make against
Strata should BrunoBuilt prevail in its lawsuit, if Strata will agree to pay BrunoBuilt the total
sum of $250,000 within 60 days following execution of the parties' settlement papers. This
amount would serve to compensate BrunoBuilt for, albeit only a portion of, the damages it has
sustained in connection with construction of the house on the Dempsey lot arising from the
landslide issues in the Terra Nativa subdivision. These damages consist of the increased
construction costs BrunoBuilt was forced to incur in making the lot and home more secure by
building, among other things, a retaining wall on the lot and the added time and expense it has
incurred in attempting to secure utilities for the lot (such as water, sewer, power, gas, etc.), as
well as trying to rectify problems of vandalism and theft occurring on the property.
Additionally, BrunoBuilt has incurred significant legal fees and costs in bringing its lawsuit and
addressing the present ordeal, which is the subject of this letter. It may also be forced to pursue
legal claims against the Dempseys should they refuse to honor their contract with BrunoBuilt to
purchase the lot and home BrunoBuilt built for them. Finally, because of the lengthy delays the
landslide issues have caused with respect to any construction activity occurring in the Terra
Nativa subdivision, BrunoBuilt has been forced to incur additional fees and costs associated with
its construction loan on the property. Needless to say, BrunoBuilt's damages to date are
significant and continue to increase daily. For that reason, we believe a settlement from Strata in
the amount of $250,000 is more than fair and reasonable. This is certainly so, given that Strata
could end up paying a lot more in its own attorney's fees and costs should it choose to litigate
this matter; and it runs the risk of having to pay BrunoBuilt's attorney's fees and costs should
this matter proceed to a judgment in BrunoBuilt's favor.
We appreciate your client's serious consideration of this offer. Please understand that this offer
will expire by 5:00 p.m. on August 9, 2017, if not accepted in writing by your client before that
time.
This letter is written for the purpose of obtaining a settlement and resolution of this matter.
Therefore, the contents of this letter constitute confidential, protected information subject to
Idaho Rule of Evidence 408.
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We look forward to hearing from you.
Sincerely,
PERKINS COIE LLP

~~~Christine M. Salmi
CMS/cs
cc:

Robert Bruno
Wyatt Johnson
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Kevin J. Scanlan
ISB #5521; kjs@dukescanlan.com

Kevin A. Griffiths
ISB #8187; kag@dukescanlan.com

DUKE SCANLAN & HALL, PLLC
1087 West River Street, Suite 300
P.O. Box 7387
Boise, Idaho 83 707
Telephone (208) 342-3310
Facsimile (208) 342-3299

Attorneys for Defendants Strata, Inc., Chris M. Comstock,
Michael G. Woodworth and H Robert Howard

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
BRUNOBUILT, INC., an Idaho corporation,
Plaintiff,

Case No. CV0l-16-22915

vs.
STRATA, INC.; CHRISM. COMSTOCK; H.
ROBERT HOWARD; TERRY R. HOWARD;
MICHAEL G. WOODWORTH; CHARLES E.
KAISER; ELISABETH BROWN; VICTORIA
MORRISON; DAVID 0. CRAM; MATERIALS
TESTING AND INSPECTION, an Idaho
corporation; TREASURE VALLEY
ENGINEERS, INC. ; MATRIX ENGINEERING,
INC.; DOUGLAS L. UNGER; FOCUS
ENGINEERING, INC.; CARL GEIGER;
KLEINFELDER, INC., G. ALEXANDER
RUSH,

ORDER DISMISSING STRATA
DEFENDANTS WITHOUT
PREJUDICE

Defendants.

STRATA DEFENDANTS ' MOTION TO DISMISS FOR FAILURE TO EFFECTUATE

ORDER DISMISSING STRATA DEFENDANTS WITHOUT PREJUDICE - 1
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TIMELY SERVICE OF PROCESS having come before this Court for hearing on August 22,
2017, oral argument being heard, and good cause appearing therefor;
IT IS HEREBY ORDERED that all claims in this matter asserted against Defendants
Strata, Inc.; Chris M. Comstock; Michael G. Woodworth; Terry R. Howard (deceased); and, H.
Robert Howard are hereby dismissed without prejudice for failure to effectuate timely service of
process pursuant to Idaho Rule of Civil Procedure 21(b)(2).

Signed: 9/19/2017 10:02 AM

Honorable Steven Hippler

ORDER DISMISSING STRATA DEFENDANTS WITHOUT PREJUDICE - 2
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CLERK'S CERTIFICATE OF SERVICE
Signed: 9/20/2017 12:49 PM

I HEREBY CERTIFY that on the _ _ day of August, 2017, I electronically filed the
foregoing document using the iCourt E-File system, which sent a Notice of Electronic Filing to the
following persons:
Wyatt Johnson
ANGSTMAN JOHNSON
3649 N. Lakeharbor Lane
Boise, ID 83703

□
□
□

Michael J. Elia
Marisa S. Crecelius
MOORE ELIA KRAFT & HALL LLP
702 W. Idaho Street, Suite 800
P.O. Box 6756
Boise, ID 83707

□
□
□

Michael E. Ramsden
Douglas S. Marfice
Michael A. Ealy
RAMSDEN, MARFICE, EALY & HARRIS, LLP
700 Northwest Boulevard
P.O. Box 1336
Coeur d'Alene, ID 83816

□
□
□

Robert A. Anderson
ANDERSON, JULIAN & HULL, LLP
P.O. Box 7426
Boise, ID 83707

□
□
□

Kevin J. Scanlan
DUKE SCANLAN & HALL, PLLC
1087 W River St, Ste 300
PO Box 7387
Boise, ID 83707

□
□
□

U.S. Mail, Postage Prepaid
Hand Delivered
Facsimile (208) 853-0117
~ iCourt/Email
wyatt@angstman.com
U.S. Mail, Postage Prepaid
Hand Delivered
Facsimile (208) 336-7031
~ iCourt/Email
mj e@melawfirm.net
marisa@melawfirm.net

U.S. Mail, Postage Prepaid
Hand Delivered
Facsimile (208) 664-5884
~ iCourt/Email
mramsden@rmehlaw.com
dmarfice@rmehlaw.com
mealy@rmehlaw.com
U.S. Mail, Postage Prepaid
Hand Delivered
Facsimile (208) 344-5510
~ iCourt//Email
service@ajhlaw.com
U.S. Mail, Postage Prepaid
Hand Delivered
Facsimile (208) 344-5510
~ iCourt//Email
kjs@dukescanlan.com
klm@dukescanlan.com

~

•·

~t C
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EXHIBIT M
Kay Lynn Moorhouse
From:
Sent:
To:
Subject:
Attachments:

Salmi, Christine (Perkins Coie) <CSalmi@perkinscoie.com>
Tuesday, March 13, 2018 12:57 PM
Kevin Scanlan
BrunoBuilt, Inc. v. Strata, Inc. et al., Case No. CV-01-17-17395 - Acceptance of Service of Complaint
and Summons
2018.03.12 Summons (Strata Inc.) [FILED].pdf; 2018.03.13 Summons (Chris M. Comstock) [FILED].pdf;
2018.03.12 Summons (H. Robert Howard) [FILED].pdf; 2018.03.12 Summons (Michael G. Woodworth)
[FILED].pdf; 2018.03.12 Acceptance of Service.pdf; 2018.03.09 Notice of Substitution of Counsel.pdf

Kevin: Our firm has substituted in as counsel for BrunoBuilt, Inc. in a new matter filed against Strata, Inc. and
several of its employees. Attached is a copy of BrunoBuilt’s Complaint and related Summons for each of the named
defendants in this regard. I understand your firm represented Strata and the other named defendants in the original
action BrunoBuilt filed against these parties.
Can you please let me know if you are authorized to accept service for all of the named defendants in this new
matter. If so, I’ve taken the liberty of attaching an Acceptance of Service form for your signature. If you are authorized
to accept service, please indicate so by dating and signing the attached Acceptance of Service form and returning it to
my attention. Because the deadline for accomplishing service on the defendants is this coming Monday (3/19), please
let me know as soon as possible if you are not authorized to accept service, in which case we will make arrangements to
have a copy of the Complaint and Summons formally served by the 19th.
Thank you in advance for your time and attention to this matter. I have also included a courtesy copy of the
Notice of Substitution of Counsel we filed in this matter.
Christine Salmi | Perkins Coie LLP
SENIOR COUNSEL
1111 West Jefferson Street Suite 500
Boise, ID 83702-5391
D. +1.208.387.7524
F. +1.208.363.8524
E. CSalmi@perkinscoie.com

NOTICE: This communication may contain privileged or other confidential information. If you have received it in error, please advise the sender by reply email and
immediately delete the message and any attachments without copying or disclosing the contents. Thank you.

1
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Electronically Filed
4/5/2018 4:59 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Laurie Johnson, Deputy Clerk

Kevin J . Scanlan
ISB #5521; kjs@dukescanlan.com

Kevin A . Griffiths
ISB #8187; kag@dukescanlan.com

DUKE SCANLAN & HALL, PLLC
1087 West River Street, Suite 300
P.O. Box 7387
Boise, Idaho 83707
Telephone (208) 342-3310
Facsimile (208) 342-3299

Attorneys for Defendants Strata, Inc., Chris M. Comstock,
Michael G. Woodworth and H Robert Howard

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
BRUNOBUILT, INC., an Idaho corporation,
Plaintiff,

Case No. CV0l-17-17395

vs.
STRATA, INC.; CHRISM. COMSTOCK; H.
ROBERT HOWARD; MICHAEL G.
WOODWORTH;
Defendants.

DECLARATION OF MICHAEL G.
WOODWORTH IN SUPPORT OF
DEFENDANTS' MOTION TO
ENFORCESETTLEMENT,OR
ALTERNATIVELY, MOTION FOR
SUMMARY JUDGMENT

Michael G. Woodworth, P.E., being duly sworn, declares and affirms as follows pursuant
to Idaho Code § 9-1406:
1.

I am one of the Defendants in the above-entitled lawsuit. At all relevant times I

was a professional engineer licensed by the State of Idaho.
DECLARATION OF DECLARATION OF MICHAEL G. WOODWORTH IN SUPPORT OF
DEFENDANTS' MOTION TO ENFORCE SETTLEMENT, OR ALTERNATIVELY, MOTION FOR
SUMMARY JUDGMENT - 1
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2.

I have personal knowledge of the fact set forth herein.

3.

I started working for Strata, Inc. in 2006.

4.

At that time, I did not do any work on the projects on which Strata was working in

the Nativa Terra Subdivision No. 4. I did not have any specific involvement in the general
geological and geotechnical evaluations performed on the Nativa Terra Subdivision property by
Strata or with the associated construction oversight work that was completed on February 5,
2008.
5.

I did not do any work on any property located in the Nativa Terra Subdivision No.

4 between 2006 and 2012.
6.

The first time I worked on any projects associated with the Nativa Terra

Subdivision No. 4 was in 2012, when I was retained through Strata to perform site-specific
geotechnical engineering work on a lot located within the Nativa Terra Subdivision No. 4. This
work was performed pursuant to a contract with the lot owner and/or a home builder working on
that lot.
7.

I performed similar, site-specific projects on lots located within the Nativa Terra

Subdivision No. 4 between 2012 and 2016, all of which were performed pursuant to a contract
with the lot owner and/or a home builder working on that lot.
8.

I have never performed any work on the property located at Lot 16, Block 6,

Nativa Terra Subdivision No. 4, Ada County, Idaho, also known as 238 N. Alto Via Court,
Boise, Idaho.
9.

I left Strata, Inc. in June 2016.

DECLARATION OF DECLARATION OF MICHAEL G. WOODWORTH IN SUPPORT OF
DEFENDANTS’ MOTION TO ENFORCE SETTLEMENT, OR ALTERNATIVELY, MOTION FOR
SUMMARY JUDGMENT - 2
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I swear under penalty of perjury that the foregoing is true and correct.
DATED this

_f__ day of April, 2018.

CERTIFICATE OF SERVICE
5th
I HEREBY CERTIFY that on the _
_ day of April, 2018, I electronically filed the
foregoing document using the iCourt E-File system, which sent a Notice of Electronic Filing to
the following persons:

D
D
D

Christine M. Salmi
PERKINS COIE, LLP
1111 W Jefferson St, Ste 500
PO Box 737
Boise, ID 83701-0737
Tel: (208) 343-3434
Fax: (208) 343-3232
csalmi@perkinscoie.com
Attorneys for Plaintiff

U.S. Mail, Postage Prepaid
Hand Delivered
Facsimile
[SJ iCourt/Email

Isl Kevin J. Scanlan
Kevin J. Scanlan
Kevin A. Griffiths

DECLARATION OF DECLARATION OF MICHAEL G. WOODWORTH IN SUPPORT OF
DEFENDANTS' MOTION TO ENFORCE SETTLEMENT, OR ALTERNATIVELY, MOTION FOR
SUMMARY JUDGMENT - 3

Page 124

Electronically Filed
4/5/2018 4:59 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Laurie Johnson, Deputy Clerk

Kevin J . Scanlan
ISB #5 521; kj s@dukescanlan.com

Kevin A. Griffiths
ISB #8187; kag@dukescanlan.com

DUKE SCANLAN & HALL, PLLC
1087 West River Street, Suite 300
P.O. Box 7387
Boise, Idaho 83707
Telephone (208) 342-3310
Facsimile (208) 342-3299

Attorneys for Defendants Strata, Inc., Chris M. Comstock,
Michael G. Woodworth and H Robert Howard

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
BRUNOBUILT, INC., an Idaho corporation,
Case No. CV0l-17-17395

Plaintiff,
vs.
STRATA, INC.; CHRISM. COMSTOCK; H.
ROBERT HOWARD; MICHAEL G.
WOODWORTH;
Defendants.

DECLARATION OF H. ROBERT
HOWARD IN SUPPORT OF
DEFENDANTS' MOTION TO
ENFORCESETTLEMENT,OR
ALTERNATIVELY, MOTION FOR
SUMMARY JUDGMENT

H. Robert Howard, P.E., being duly sworn, declares and affirms as follows pursuant to

Idaho Code§ 9-1406:
1.

I am a retired professional engineer and one of the founder of Strata, Inc.

2.

I have personal knowledge of the fact set forth herein.
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3.

The property at issue in this litigation, Lot 16, Block 6, Nativa Terra Subdivision

No. 4, Ada County, Idaho, also known as 238 N. Alto Via Court, Boise, Idaho is located in a
portion of the Terra Nativa subdivision upon which Strata was retained to perform geotechnical
engineering and oversight work, a project upon which I served as engineer of record. Nativa
Terra Subdivision No. 3 – Phase 2, as it was often referred in project documents, was later
platted as Nativa Terra Subdivision No. 4.
4.

The Nativa Terra Subdivision was the subject of numerous projects by Strata,

Inc., all of which were performed pursuant to contracts with the subdivision’s developer, Terra
Nativa, LLC.
5.

Attached hereto as Exhibit A is a true and correct copy of a November 5, 1998,

Proposal, Fee Estimate, and General Conditions for Geotechnical Engineering Services between
Strata, Inc. and Nativa Terra LLP, which has been maintained by Strata in the ordinary course of
business.
6.

Pursuant to this agreement, Strata performed a preliminary geological and

geotechnical engineering evaluation of the Nativa Terra Subdivision, including the property
referred to as Nativa Terra Subdivision No. 4, upon which I served as engineer of record, along
with Terry R. Howard, Ph.D., P.E., P.G., now deceased. This evaluation included peer review by
the City of Boise’s engineer, Kleinfelder, Inc., and response by Strata.
7.

Attached hereto as Exhibit B is a true and correct copy of a September 24, 2003

confirming proposal between Strata and Terra Nativa, LLC for the performance of a Final
Geotechnical Engineering Evaluation of the Nativa Terra Subdivision No. 3, which has been
maintained by Strata in the ordinary course of business.
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8.

Pursuant to this agreement, Strata performed a final geological and geotechnical

engineering evaluation of the Nativa Terra Subdivision, including the property referred to as
Nativa Terra Subdivision No. 3 (later platted as Subdivision No. 4), upon which I served as
engineer of record, along with Terry R. Howard, Ph.D., P.E., P.G., now deceased, and
Christopher M. Comstock, who, at the time, was an engineering in training. This evaluation
included peer review by the City of Boise’s engineer, Kleinfelder, Inc., and response by Strata.
9.

Attached hereto as Exhibit C is a true and correct copy of a January 2, 2007,

Confirming Proposal between Strata and Terra Nativa LLC for Construction Observation and
Testing Nativa Terra Subdivision No.3 platted as Subdivision No. 4 and identified as Phase 4,
Geotechnical Observation and Testing Verification Services, which has been maintained by
Strata in the ordinary course of business.
10.

Pursuant to this agreement, Strata provided construction observation and

oversight services to ensure compliance with the recommendations and specifications as set forth
in its final geological and geotechnical engineering analysis. I served as engineering of record on
this project. Christopher M. Comstock and Michael G. Woodworth had no substantive
involvement in this phase of the project.
11.

Strata completed its work on the construction oversight services in February 2008.

12.

Attached hereto as Exhibit D is a true and correct copy of a February 5, 2008,

letter from Strata to Terra Nativa LLC and the City of Boise, confirming that its construction
oversight services had been completed, which has been maintained by Strata in the ordinary
course of business.
13.

Subsequent to February 5, 2008, neither Strata nor I provided any additional

services related to the general development of the Nativa Terra Subdivision.
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14.

Between 2005 and 2015, Strata provided site-specific geotechnical inspection

services on approximately 14 lots located in or around the Nativa Terra Subdivision. This work
was performed pursuant to a contract between Strata, Inc. and the lot owner and/or the
homebuilder constructing a home on any of the lots.
15.

Neither Strata nor I have provided any site-specific geotechnical inspection or

investigation services for the lot identified as Lot 16, Block 6, Nativa Terra Subdivision No. 4,
Ada County, Idaho, also known as 238 N. Alto Via Court, Boise, Idaho.
16.

Any services that Strata or I would have provided that in anyway affected Lot 16,

Block 6, Nativa Terra Subdivision No. 4, Ada County, Idaho, also known as 238 N. Alto Via
Court, Boise, Idaho, would have been completed on February 5, 2008.
17.

I did not have any personal involvement in lot-specific work performed in the

Nativa Terra Subdivision subsequent to February 5, 2008.
I swear under penalty of perjury that the foregoing is true and correct.

DATED this £

day of April, 2018.

,,..
H. Robert Howard, P.E. (retired)
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 5th day of April, 2018, I electronically filed the
foregoing document using the iCourt E-File system, which sent a Notice of Electronic Filing to
the following persons:
Christine M. Salmi
PERKINS COIE, LLP
1111 W Jefferson St, Ste 500
PO Box 737
Boise, ID 83701-0737
Tel: (208) 343-3434
Fax: (208) 343-3232
csalmi@perkinscoie.com
Attorneys for Plaintiff

U.S. Mail, Postage Prepaid
Hand Delivered
Facsimile
~ iCourt/Email

□
□
□

/s/ Kevin J. Scanlan
Kevin J. Scanlan
Kevin A. Griffiths
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GEOTECHN ICAL ENG INEER ING & MATER IALS TESTING

8653 W Hackamore Drive, Boise, Idaho 83709
208 376-8200 I Fax 208 376-8201

November 5, 1998
File: NATTER-B970020-3
Mr. Richard Pavelek
Mr. Tim Day
Nativa Terra LLP
915 West Jefferson Street
Boise, Idaho 83702

RE:

\

PROPOSAL
Geotechnical Services and Testing
During Construction
Nativa Te1Ta Subdivision
Boise, Idaho

Gentlemen:
Strata, Inc. is pleased to present this proposal for geotechnical and related services for the
initial phase of construction at the Nativa Terra/Peregrine Springs project site. During the first
phase of development, access roads, ·utilities, and other infra-structure associated with future
residential development will be constructed. The initial development of the subdivision will
include cuts and fills to establish the proposed stormwater retention basins, and desired road
alignments and emergency access roads. The improvement of individual lots will not occur until
each lot is purchased. Cuts of up to about 25.0 feet and fills of up to 35 feet are planned for the
proposed roadway improvements.
We previously prepared geotechnical ·investigations for the project site which included
observation, logging and sampling of test pits across the property. The soil conditions and rock
contacts across the site were found to be irregular and will be expected to vary relative to those
found in the test pit locations. As these conditions are exposed across the site during
construction, further interpretation and refinement of recommendations presented in our reports
will be required. Special attention during construction will be required to properly address
expansive soil types, geologic conditions in cut slopes, and preparation of areas to receive
embankment fills. Should you have questions or concerns about our approach to the project, the
work scope, or estimated time requirements, we would be glad to meet with you and discuss the
factors considered in the development of this proposal.
Scope Of Services Construction Observation And Testing

Our services during the earthwork, street and utility construction for the project are
expected to include the following :
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Page 2

•

Meeting with the parties involved (owners, contractors, and others) at a pregrading meeting to discuss earthwork requirements, construction methods, field
scheduling etc.

•

Weekly meetings with owners, contractors and city representatives to discuss
progress and completion of work items.

•

Geotechnical and geological observation during excavation operations to observe
and assess stability of cut slope conditions and identify soil types for stockpiling
and/or later placement as compacted fill.

•

Observation of site clearing, subgrade preparation, preparation of fill benching
key areas, preparation and placement of fill, compaction testing, geotechnical
observation during fill and backfill compaction operations, subgrade preparation,
placement and compaction of aggregate base.

•

Laboratory testing to evaluate soil characteristics, suitability of materials for use
as fill or aggregate base (this ~ay include moisture density determinations, sieve
analyses including hydrometer analyses, Atterberg limits tests and other tests as
required).

•

Testing of concrete and asphalt may be performed if requested. Concrete
structures may include curbs, gutters, spandrels, drainage inlet and outlet
structures etc. Asphalt testing may include field density testing and coring of
street areas.

Observation and testing services are expected to cover the infrastructure improvements
and in the first phase of development, exclusive of the preparation of individual lot pads which
will be developed on an individual basis by the future owners. The grading operations at this
time are expected to include placement of fill embankments for support of roadways and
drainage facilities including berms to create or enhance retention pond areas. Utility trench
backfill will follow site grading operations.
Based on our past experience, weekly meetings with city representatives will be required.
No other time for meetings has been included in our fee estimate. All other meetings or
teleconferences will be billed on a time and expense basis. If required, a final report for this
project will be prepared as an additional item. -A breakdown of fees for the services described are
enclosed. A detail of our proposed services and fee estimate is enclosed. Our time is based on
an estimated 8 week schedule for completion of in-grading operations for the initial subdivision
phase, and an additional 80 hours for post-grading operations such as utility trench backfill,
roadway construction, asphalt and concrete testing etc. The time-frame may be revised as the
project schedule is developed. Time requirements may be increased or decreased depending
upon the contractor's schedule and the effectiveness of the contractor's operations. The manhours indicated can be distributed as necessary for optimal coverage of the project during the
STRcTc
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various aspects of the grading and earthwork construction related operations. The figures shown
here should be considered estimates only, as the final plans may change prior to completion of
the projects. The actual fees for observation and testing will depend upon the final design extent
of work to be performed, contractor's schedule and approach to work and other factors . We
propose that our fees be reimbursed on a time and expense basis at the unit rates shown on the
enclosed breakdown.
Our field technician will be present as needed during the mass grading operations for the
roadway and retention basin construction, along with support from fie_ld engineers and or
geologists to observe exposed conditions and develop additional recommendations. Testing and
inspection fees can be held down by good planning and coordination of the project
superintendents with this office, and by conscientious and efficient work by the contractors.
During the progress of our work, daily field reports will be prepared by our field staff and
provided to your designated representative on a weekly basis. Item 17 has been included as a
design service for the segmental retaining walls for the project. This work includes:
interpretation of soil engineering data for input into design software, global and wall prism
stability design, drainage design, preparation of cross-sections and specifications and review of
civil drawings. Our design data will be provided to Tealeys to incorporate into the Civil
drawings.
CLOSURE

Before we begin, please indicate your acceptance of the proposed scope of work and
associated fees for the services as described herein by signing and returning a copy of the
enclosed General Conditions as our authorization to proceed with this work. We are available to
discuss this proposal.
Sincerely,
STRATA, INC.

~~

H . Robert Howard, P.E.

HRH/jh
Enclosures

ST·RaTa
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FEE ESTIMATE
SCOPE OF SERVICES
NATIV A TERRA - PEREGRINE SPRINGS

Services To Be Provided
ITEM

EST.
QUANTITY

DESCRIPTION

UNIT
PRICE

EST.FEE

Soils Testing and Inspection
I)

2)

Technician for density testing, soil identification and
sampling, subgrade inspection, per hour
(Based on 20 to 40 hr/wk for 8 wks and an additional 80
hrs for utility backfill and roadway preparation)

250 - 400

$37.00

$9,250 - 14,800

Project Engineer for additional field evaluations, cut
slope examination, embankment keys and benching, and
direction of observation/testing

60-80

$75.00

$4,500 - 6,000

10 - 15

$110.00

$1,100 - 1,650

8 - 10

$75.00

$600-750

25 - 50

$50.00

$1 ,250 - 2,500

70

$10.00

$700

4-8

$140.00

$560 - 1,1 20

20 - 30

$12 .00

$240 - 360

15 - 20

$37. 00

$555 - 740

8 - 12

$110.00

$880 - 1,320

4

$ 125.00

$5 00

Technician fo r concrete testing, per hour
(Based on 10 tests fo r curb, gutter, and sidewalks)

20 - 30

$37 .00

$740 - 1,110

Compressive strength of cylinders and plastic
molds, each

30 - 40

$12.00

$360 - 480

3)

Moisture density curves, each

4)

Sieve analysis including .02 mm, each

5)

Atterberg limits, each

6)

Nuclear density gauge, per hour (Soils and AC)

7)

Nuclear density gauge , per week (Soils)

8)

Overtime surcharge, if over 8 hr/day, 40 hrs/wk,
weekends, or holidays, per hour

Asphalt Testing:
10)

Technic ian for AC density testing, per hour

11)

Technician and equipment for AC coring, per set (2)
(Includes thickness/ density of AC cores)

12)

Extraction / gradation of AC, each

Concrete Testing
13)

14)

s
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Other Services
15)

Principal Engineer - project support

16)

Project Assistant for report preparation and distribution,
per hour

17)

8 - 10

$105.00

$840 - 1,050

15

$30.00

$450

NA

NA

$3,000

Segmental retaining wall design, lump sum

The above listed services will be provided for estimated fees of:

$25,525.00 to $36,530.00

Refer to terms and conditions on the enclosed General Conditions for Construction Observation
and Materials Testing. Schedule may change as a result of construction operations and actual
time and quantity requirements may vary from those estimated as shown.
The fee shown is based upon the estimated quantities indicated. If the quantities change, a
corresponding change in fees will be made. One weekly meeting at the project site is expected
and included in the estimate above. Fees for additional meetings, if required, would be charged
in addition to the items shown. Weekly reports/submittal of field test results are included. If a
final project report is required, it can be prepared as an additional item.
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STRATA, INC.
GENERAL CONDITIONS FOR
GEOTECHNICAL ENGINEERING SERVICES
Project No./Proposal Date
NATTER-B970020-3/November 5, 1998
Project Name
Nativa Terra/Peregrine Springs

Owner (Client) Name
Nativa Terra LLP
Project Location
Boise, Idaho

SCOPE OF SERVICES. STRATA shall perform the scope of services detailed in the proposal attached to these general
conditions. This agreement may be amended in writing with the consent of both parties. It is poss ibl e for us to provide a
more or less comprehensive evaluation of the project which would increase or decrease our fees. You have reviewed our
scope of services and agree that it is reasonable for your project.
STANDARD OF PERFORMANCE. STRATA shall perform the services consistent with the degree of skill and care
ordinarily exercised by other professional geotechnical eng ineers currently working in th is area and under similar
circumstances at the time the services are performed .
CLIENT RESPONSIBILITIES. In addition to payment for the services performed under this agreement, you agree to
provide: (1 ) a description of the project; (2) a location and description of the property; (3) access to the property; and (4)
the specific location of any underground utilities and structures or hazardous materials. If you do not own the property,
you agree to provide written authorization from the current property owner for us to access the property and complete our
scope of services. We are not responsible for damage to underground utilities or structures which were not identified prior
to our beginning work.
INVOICES AND PAYMENT. STRATA will invoice for services in accordance with the terms of the attached proposal or on
a monthly basis. All invoices are due on receipt. Invoices that are not paid within thirty (30) days will be assessed a late
pena lty of 1.5% per month. Delinquent accounts will also be responsible for all costs and legal fees incurred during
collection efforts. We reserve the right to stop work and term inate this agreement if our invoices are not paid.
CHANGED CONDITIONS. If during the course of our work we discover cond itions or circumstances which were not
anticipated and were not contemp lated by us at the commencement of this agreement, we wi ll notify you in writing of the
newly discovered cond itions or circumstances. You agree to re-negotiate the terms and conditions of this agreement with
us in good fa ith to account for the changed cond itions. If we cannot agree on a revised scope of services and associated
fee, either party may terminate this agreement as set forth in the Termination and Suspension portion of th is agreement.
HAZARDOUS MATERIALS. You understand that our services under this agreement are limited to geotechnical
engineering. STRATA is not responsible for locating, identifying, eva luating, treating or otherwise dealing with hazardous
materials. You are solely respons ible for notifying all appropriate governmental agencies and the potentially affected
pub li c of the existence of any hazardous materials located on the project site. If hazardous materials are discovered,
changed conditions exist, and shall be handled as described in the previous paragraph. It may be necessary for us to take
immediate action to protect the health and safety of the public and our emp loyees if hazardous materials are encountered.
You agree to reimburse our reasonable costs and fees for such an occurrence. You agree to waive any claim against
STRATA, and to indemnify, defend and hold STRATA harmless from any claim or liability arising from our encountering
unanticipated hazardous materials.
CERTIFICATIONS. STRATA shall not be required to execute any certification with regard to our work unless the exact
form of such certification has been approved by STRATA, in writing, prior to execution of this agreement. Any certification
shall be limited to an expression of professional op inion based upon the service performed by us, and does not constitute a
warrantee or guarantee, either expressed or implied.
SAMPLES. If in-house laboratory testing services are provided by us, we will preserve the unused or remnant samples
for 60 days after we issue the results of the testing. You are responsible for the removal and lawful disposal of
contaminated samp les and hazardous substances, unless we agree otherwise in writing.
RELATIONSHIP OF THE PARTIES. We will perform our services as an independent contractor with our employees
under our sole discretion and control. We will have the full power and authority to select the means, manner and method
of completing our services for individual jobs without detail, control, or direction. We may subcontract for the services of
others without obtaining your consent where we deem it necessary or desirable to complete our scope of services.
In the normal course of our exp loratory work, we may cause some surface and subsurface
SITE DISTURBANCE.
disturbance. We will take reasonable care to help decrease the disturbance to the property. Restoration of the property is
not included in our scope of services unless specifica lly included in the proposal.
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OWNERSHIP AND TRANSFER OF DOCUMENTS. The documents that you provide to us will remain your property. All
documents and information obtained or prepared by us in connection with the performance of our scope of services are our
property and we reserve the right use the documents for any purpose and to dispose of or reta in the documents. All
documents are prepared solely for your use reasonably connected with this project. The documents shall not be provided
to any other person or entity without our express written authorization. If you provide the documents to other persons or
entities without our written consent you shall defend, indemnify and hold harmless STRATA from and against any action or
proceeding brought by any person or entity claiming to rely upon the documents.
LIMITATION OF LIABILITY. STRATA agrees to indemnify and hold you harmless from and aga inst any and all claims,
suits, liabil ity, damages, injunctive or equitable relief, expenses, including attorneys' fees or other loss to the extent caused
solely by STRATA's negligent performance of its services under this agreement. You agree to limit STRATA's total
cumulative liability to you and all third parties arising from our professional acts, errors or omissions, such that the total
aggregate liability of STRATA, including but not limited to attorney's fees and costs, sha ll not exceed the greater of
$50,000 or STRATA's total fee for the services rendered on this project. You further agree to require of the contractor and
his subcontractors or other third parties an identical limitation of our liability for damages suffered by the contractor,
subcontractor or any third party arising from our professional acts, errors or omissions. If you do not so obtain such
identical limitation of STRATA's liability, you sha ll indemnify, defend and hold STRATA, harmless from any claim or
liability which may arise as a result of such failure. The indemnity obligations and the limitations of liability established
under this agreement shall survive the expiration or termination of this agreement. If STRATA provides services, but which
the parties do not confirm through execution of an amendment to th is agreement, the obligations of the parties to
indemnify and the limitations on liability estab lished under this agreement shall apply to such services as if an amendment
had been executed by the parties.
TERMINATION AND SUSPENSION. You or STRATA may terminate or suspend this agreement upon seven (7) days
written notice delivered personally or by certifi ed mail to the other party. In the event of termination, other than caused by
a material breach of this agreement by STRATA, you sha ll pay for our services performed prior to the termination notice
date, and for any necessary services and expenses in curred in connection with the termin ation of the project. We sha ll not
be liabl e to you for any failure or delay in performance due to circumstances reasonably beyond our control.
DISPUTES. All disputes between us shall be subject to non-binding mediation prior to any litigation. The mediation shall
be administered by the American Arbitration Association in accordance with their most recent Construction Mediation
Rules, or by such other person or organization as we may agree upon. We will share equally the costs of mediation. If
any action or proceeding is commenced to interpret, enforce, reform or nullify any of the terms of this agreement, or to
seek damages for the breach of any of its provisions, the prevailing party shall be awarded reasonable attorney's fees,
costs and expenses.
INTEGRATION AND SEVERABILITY. The attached proposal and these general conditions reflect the entire agreement
between us. If any portion of the agreement is found to be vo id, such portion sha ll be stricken and the agreement shall be
reformed to as closely approximate the stri•cken portions as the law allows. The laws of the State of Idaho will govern this
agreement.
AUTHORIZATION TO PROCEED:

Signature:
Nameffitle:
Date:
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GEOTECHNICAL ENGINEERING & MATERIALS TESTING

8653 W Hackamore Drive, Boise, Idaho 83709
208 376-8200 / Fax 208 376-8201
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September 24, 2003
File: NATTER-B97020E
Mr. Dick Pa'{elek
Mr. Tim Day
Terra Nativa L.L.C.
2501 Bogus Basin Road
Boise, Idaho 83702
RE:

CONFIRMING PROPOSAL
Final Geotechnical Engineering Evaluation
Nativa Terra Subdivision No. 3
Boise, Idaho

Dear Dick and Tim:
This letter represents our confirming proposal to perform the Geotechnical Engineering
Evaluation for the Native Terra Subdivision No. 3, in Boise, Idaho. This proposal has been
prepared based on our review of Strata 's original Geological and Soil Engineering Evaluation
performed in 1998, review of conceptual grading plans prepared by W&H Pacific dated August
28, 2003, review of subdivision project file an·d specifically a letter resulting from Strata's
preliminary review of Subdivision No. 3 dated January 29, 2001, and a letter from Mr. Terry
Records, dated March 15, 2002
Based on our meetings with you, Mr. Doug Unger of W&H Pacific, and specifically
review of W&H Pacific preliminary mass grading plan, we understand that the Subdivision No. 3
will consists of constructing a new subdivision road from Tab le Rock Road and extending
Stratavia Way from it's current cul-de-sac to a new cul-de-sac to the south and just east of Lot
24 of Block 2, of Subdivision No. 2. Residential lots will be constructed on both sides of the new
roadway. A cut on the east or uphill side of the road will be up to 30 feet and the fill on the west
or down slope side of the road will be up to approximately 45 feet. The cul-de-sac extension wil l
have cuts up to 30 feet. As we discussed with you, this subdivision is located on the steeper
portion of the Nativa Terra residential development. Accordingly, we have recommended that
we conduct a rather extensive site evaluation and assessment. This will include excavation of
both track-hoe test pits and constructing subsurface borings. The data obtained from the test
pits and borings will permit us to interpret the engineering geology and soils engineering
properties of the soil and rock foundation and to assess the performance of the proposed cuts
and fills . In addition to the field evaluation scope of work, we will perform laboratory testing of
the soils that are encountered, perform analyses, using the field and laboratory data, and
prepare a report which will address those issues in our January, 29, 2001 report and those
relevant issues in the City of Boise March 15, 2002 letter.

Based on your verbal authorization to proceed, we have just completed the field
evaluation as presented to you in the September 23, 2003 project team meeting. We are
performing laboratory testing of the soils obtained from the test pits and borings. As we
discussed in this meeting, we are moving forward as rapidly as possible to meet your project
schedu ling needs and to that extend, we will provide verbal discussion, recommendations ·and
as necessary, memo verification. Our goal is to have a meeting with the city the week of
September, 28 th , and to have the final report to you and W&H Pacific by October 10, 2003.
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We propose to provide our Geotechnical Engineering services on a time and materials
bases and have estimated our work will result in a fee of$ 20, 000.00 to $ 25,000.00. This fee
includes the cost of the equi pment for the drilling, but does not include the fee for the test pit
and survey work to locate the test pits in the field . We have excavated a total of 23 tests pits,
16 of which were survey located by Tealeys. The additional test pits and the borings were
excavated/drilled to provide the necessary information tb ·interpret conditions sufficiently to
perform our engineering evaluation and analyses.
We appreciate your continued interest in utilizing Strata to provide you Geotechnical
Engineering Consulting services and remain available to answer questions and respond to other
needs that you may have for this project. This current work is a continuation of our work for the
Nativa Terra Subdivision and as such the general conditions that were signed for the original
investigation are applicable for this work, but we request your acknowledgment authorizing this
Subdivision No. 3 work.

Sincerely,
STRATA, INC.

ii)Jk~
H. Robert Howard, P.E.
HRH/sm

Accepted By_ _ _ _ __ _ __ __ _ __

Date:_ _ _ _ _ _ _ __

~ -.

•

s

T

R

a

T

a

G EOTE CHN ICAL ENG IN EE RI NG & MA TERI ALS TE ~TIN G

Page 138

EXHIBIT C

January 2, 2007
File: NATTER B97020G
Mr. Richard Pavelek
Mr. Tim Day
Terra Nativa L.L.C .
2501 Bogus Basin Road
Boise, Idaho 83702
RE:

CONFIRMING PROPOSAL
Construction Observation and Testing
Nativa Terra Subdivision, Phase 4
Geotechnical Services
Future Nativa Terra Subdivision
Development
Boise, Idaho

Dear Gentlemen:
STRATA, Inc. is pleased to provide this confirming proposal to provide
observation, testing, and consultation during construction of Nativa Terra Subdivision,
Phase 4. STRATA has provided geotechnical services and construction monitoring
services for previous phases of the Nativa Terra Subdivision. We understand you expect
construction of Phase 4 to take approximately 6 months. Based on our construction
monitoring, testing and consulting services provided for previous phases of the
subdivision, we anticipate our fee for Phase 4 will be $13,000 to $15,000. We propose
to accomplish our services on a time and expense basis. If at any time, we anticipate a
change in the project schedule which could result in additional time and fees above the
estimated fee, we will notify you immediately.
In addition, we understand you request an evaluation of the reusability of the onsite stockpile and an engineering evaluation for construction of the proposed estate lots
relative to the future 90-acre development of Nativa Terra Subdivision located northeast
of Phase 4. We propose to evaluate these aspects of the future development during our
construction monitoring services by sampling the stockpile and observing the excavation
of test pits in the estate lot area. Specifically, we propose to accomplish the following:
•

•

Observe the excavation of 6 to 9 test pits in the estate lot area. We
understand a backhoe and operator will be provided by the contractor
conducting earthwork for construction of Phase 4. In addition, we will
collect 2 to 3 samples of the on-site stockpile for laboratory testing using
the backhoe provided by you
Subsurface conditions in test pits will be described and classified
referencing ASTM D 2488 and ASTM D 2487, Unified Soil Classification
System (USCS). The soil profiles will be logged and select soil samples
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•

•

will be obtained for laboratory testing. Test pit excavations will be loosely
backfilled level to ground surface after completion of the field exploration.
We will perform laboratory testing of the soils encountered in test pits and
the on-site stockpile. Laboratory testing may include 3 to 4 grain size
analyses, 2 to 3 Atterberg limits tests, 2 to 3 standard proctors, 4 to 5
moisture/density tests, and 1 to 2 direct shear tests.
Results from our fieldwork and laboratory testing will be used to perform
analyses and prepare a report which will address the feasibility of stockpile
re-use and geotechnical recommendations for the construction of the
estate lots. Test pit logs and a site plan will be provided with our report.

We propose to accomplish these services on a time and expense basis of $2,500
to $3,000 beyond the aforementioned construction monitoring budget. If at any time, we
anticipate a change in the above scope of services which could result in additional time
and fees above the estimated fee, we will notify you immediately.
We appreciate the opportunity to continue our working relationship with you. We
remain committed to the successful accomplishment of this project. Please review the
attached general conditions for construction services, initial, sign and return one copy to
our office for our records. If you have any questions, please call our office.
Sincerely,
STRATA, INC.

cfJ-1•1.1rJla..,lu11✓111- ti l?Zf.Uf1,_)
Angela K. Lemmerman, E.I.T., G.I.T.
Field Engineer

H. Robert Howard, P.E.
Senior Engineer
AKL/klb/kf
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STRATA, INC.
GENERAL CONDITIONS FOR
GEOTECHNICAL ENGINEERING SERVICES
Project No./Proposal Date
NATTER B97020G/January 2, 2007

Client Name
Terra Nativa, LLC

Project Name
Nativa Terra Subdivision , Phase 4

Project Locati on
Boise, Idah o

SCOPE OF SERVICES. STRATA Geotechnical Engineering and Materials Testi ng, Inc. (hereinafter "STRATA") shall perform the
scope of services detailed in the proposal attached to these General Conditions. This Agreement may only be amended in writing and
with the co nsent of both parties. STRATA can provide different levels of comprehensiveness in ou r services, for a corresponding
in crease or decrease in our fees. By signing the Agreement, Client acknowledges that it has reviewed STRATA's scope of services
and agrees that it is reasonable and acceptab le for the Project.
STANDARD OF CARE. STRATA will perform our services using the customary care and skill employed by competent professionals
perform ing sim ilar services under similar circumstances in the project area, subject to any li mitations or exclusions contained in our
proposal or the scope of our services under th is Agreement. STRATA is not responsible for the work or services performed by others,
nor are we responsible for the safety of any persons or property, other than the safety of our own employees. STRATA does not
warrant or guarantee our services .
CLIENT RESPONSIBILITIES. Client will identify a repres entative wh o will be responsible fo r communi cations with STRATA and will
be authorized to act fully on client's behalf. Before STRATA com mences our services Client agrees to provide: (1) a description of
thi s Project; (2) the location and a description of the property ; (3) access to the property; and (4) the specific location of any
underground utilities, structures, an d known or suspected hazardous materia ls. If Client does not own the property , client agrees to
provide time ly written authorization from the appropriate party for STRATA to access the property and complete STRATA's scope of
services . STRATA is not respons ible for damage to underground utilities or structures wh ich were not identified or otherwise made
known to STRATA prior to us beg inning the services.
INVOICES AND PAYMENT. STRATA will invoice for services in accord ance with the terms of our proposa l or on a monthly basis. All
invoices are due on receipt and will be assessed a late payment charge of 1.5% per month if not pa id within 30 days of the invoice
date. If STRATA is not paid when due, we may suspend or terminate all services and Client will return to STRATA all copies of any
reports , plans, specifications or other documents prepared by STRATA under this Agreement and will not re ly on these documents or
use them in any fashion , including not bringing suit against STRATA.
CHAN GED CONDITIONS. If, after execution of th is agreement, STRATA discovers cond itions or circumstances not anticipated by us ,
we wil l promptly notify Client of the changed cond ition . Client agrees to negotiate an appropriate modification to this Agreement,
including an appropriate modification to STRATA's fees . If STRATA and Client cannot agree on a revised scope of services or fee,
either party may term inate this Agreement as set forth in Termination and Suspension.
HAZARDOUS MATERIALS. STRATA services are limited to geotechnical engineering and do not include any investigation , detection ,
evaluation , or assessment of Hazardous Materials. Accordingly, ou r reports wil l not include any interpretations, recommendations ,
find ings, conclusions or opinions regarding Hazardous Materials. Client agrees to defend, indemnify and hold STRATA harmless from
any claim s, liabil ity, loss or damage that arise from , or are alleged to arise from , Hazardous Materials . "Hazardous Materials" includes
but is not limited to , any toxic, noxious, poisonous, radioactive or irritating material, chemical or gas , and includes biolog ical materials
such as bacteria , vi ruses, fun gi , spores and mold, and the emi ssions from biologica l materi als.
CERTIFICATIONS. STRATA will not execute any certifi cation un less the exact form of such certifi cation has been approved by
STRATA in writing prior to execution of this Agree ment. Any certification by STRATA is only an expression of our professional opinion
based on the service STRATA has performed for Client and is not a guarantee or warra nty of any fact, cond iti on or resu lt.
SAMPLES. If STRATA provides in-house laboratory testing, we will preserve unused or remnant samples for 30 days after we issue
the res ults of our testing, and unless otherwise agreed, will dispose of any non-co nta min ated mate ri als thereafter. Samples
contami nated with Hazardous Materials shall be removed and lawfully disposed of by Client.
RELATIONSHIP OF THE PARTIES. STRATA wi ll perform our services as an independent consultant with our employees under our
sole direction and control. STRATA wi ll have th e full power, discretion, and authority to select the means, man ner, and method of
completing our services for individual Projects without detail , control, or direction . STRATA may subcontract for the services of others
without obta ining Client's consent where STRATA deems it necessary or desirable to complete our scope of services .
SITE DISTURBANCE. In the normal course of our exploratory services, STRATA may cause some surface and subsurface
disturbance . Restoration of the pro perty is not in cluded in STRATA's scope of services unless specifically incl uded in the proposa l.
INDEMNITY. STRATA agrees to indemnify and hold Client harmless from and aga inst claims, suits, liabil ity, damages, and expenses,
(including reasonable attorneys' fees) to the extent solely caused by STRATA's negligent performance of services under this Agreement.
Client ag rees to defend and indemnify STRATA against any and all claims, demands, suits, etc except as specifically provided herein .
TERRORIST ACTIVITY. Client understand s and agrees that STRATA is not responsi ble for damages to persons , property or
econom ic interests arising from Terrorist Activity . Client wil l indemnify and hold STRATA harmless again st all th ird-party claim s for
such damages that arise from , or are alleged to arise from , Terrorist Activity. The term "Terrorist Activity" means any deli berate,
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unlawful act that any authorized governmental official declares to be or to involve terrorism, terrorist activity, or acts of terrorism; or that
involves the use or threat of force, violence, or harm to: (a) promote or advance a political, ideological , or religious cause or objective;
(b) influence, disrupt, or interfere with a government; (c) intimidate, coerce, or frighten the general public; or (d) disrupt or interfere with
any segment of a national economy.
LIMITATION OF LIABILITY. Client agrees to limit STRATA's total aggregate liability to Client and all third parties arising from any alleged
negligent acts, errors or omissions, such that the total aggregate liability of STRATA, including but not limited to attorney's fees and costs,
shall not exceed the greater of $25,000 or STRATA's total fee for the services rendered on this Project. If Client wishes to increase this
limitation amount, we can negotiate a higher limit in exchange for an appropriate increase in fee to reflect the change in risk allocation.
Client further agrees to make this limitation of liability a part of any contract with all consultants or contractors hired by you, and to require
any such consultant or contractor and its subconsultants and/or subcontractors to include an identical limitation of STRATA's liability for
any damages suffered by such consultant, contractor, subconsultant, or subcontractor. Client and STRATA agree that neither wi ll be liable
to the other for any consequential or incidental damages.
SURVIVABILITY. The indemnity obligations and the limitations of liability established under this Agreement shall survive the expiration or
term ination of this Agreement. If STRATA provides additional services under this Agreement or any amendment to it, this Agreement's
indemnity obligations and limitation of liability will apply to all such services
NO JOINT AND SEVERAL LIABILITY. STRATA shall not be jointly or severally liable for any damage of any kind or nature, including loss
or damage of any kind to land or any structures or other improvements planned, designed, constructed or remodeled on the property which
is the subject of this Agreement, or for any personal injury, including death, arising out of or resu lting from any structural plan, design or
construction , or the remodeling of any structure placed on the property which is the subject of this Agreement, unless said loss or damage
or injury is the direct and proximate result of the sole negligence of STRATA.
TERMINATION AND SUSPENSION. Client or STRATA may terminate or suspend this Agreement upon seven (7) days written notice
delivered personally or by certified mail to the other party. In the event of termination, other than caused by a material breach of this
Agreement by STRATA, Client shall pay for all of STRATA's services performed through the date of termination, and for any necessary
services and expenses incurred in connection with the termination of this Project. STRATA shall not be liable to Client for any failure or
delay in performance due to circumstances beyond STRATA's control.
DISPUTE RESOLUTION. No action may be instituted or prosecuted in any court related to any dispute arising from or in connection with
this Agreement unless the party wishing to institute such action first demands in writing, and participates in good faith, in a non-binding
facilitated mediation of the dispute. Each party will pay its own costs and fees of mediation, and the fees and costs of the mediator shall be
shared equally between the parties . The mediation shall be conducted by a mutually agreed to mediator selected by the parties from the
roster of civil mediators approved by the Idaho Supreme Court. In the event the parties cannot reach agreement on an approved mediator,
either part may petition the District Court of the Fourth Judicial District in Ada County, Idaho for the appointment of a qualified and
approved mediator. A respondent's refusal to mediate relieves the other party from the mediation requirement.
CONTROLLING LAW. The laws of the State of Idaho govern the interpretation and enforcement of this Agreement, and the venue for any
legal dispute shall be in Boise, Ada County, Idaho.
INTEGRATION SEVERABILITY. The attached proposal and these General Conditions reflect the entire Agreement between STRATA
and Client. If any portion of the Agreement is found to be void, such portion shall be stricken and the Agreement shall be reformed to as
closely approximate the stricken portions as the law allows.
OWNERSHIP OF DOCUMENTS. Provided STRATA is paid in full, we grant Client a non-exclusive license to use the Drawings,
Specifications, Reports or other documents prepared by STRATA for this Project. STRATA owns the Drawings , Specifications,
Reports and other documents, or copies of any of these documents. Client wil l defend, indemnify and hold STRATA harmless from
and against any action or proceeding brought by th ird parties that obtain the document from the Client, either directly or indirectly, and
in any manner, use or rely on the documents without STRATA's prior written consent.
ACCEPTANCE OF GENERAL CONDITIONS AND AUTHORIZATION TO PROCEED: If Client gives verbal authorization to proceed
and does not object to the General Conditions outlined above within 7 days, Client agrees to be bound by these terms .
Signature_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _Title: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Date: _ _ _ _ _ _ __
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February 5, 2008
File: NATTER B97020G
Mr. Richard Pavelek
Mr. Tim Day
Terra Nativa L.L.C.
2501 Bogus Basin Road
Boise, Idaho 83702
RE:

CONFIRMATION OF CONSTRUCTION
Construction Observation and Testing
Nativa Terra Subdivision, Phase 4
Boise, Idaho

Gentlemen:
This letter confirms it is our opInIon the geotechnical recommendations for
Subdivision No.3 - Phase 2, platted as Nativa Subdivision No.4 of the Nativa Terrra
Subdivision have been completed as recommended in our REPORT, Geotechnical
Engineering Evaluation, Proposed Nativa Terra Subdivision No. 3 ,Boise, Ada County,
Idaho , dated November 3, 2003. This confirmation does not apply to the portion of the
subdivision that fronts Table Rock Road, east of the intersection of Table Rock and Alto
Via Place, the area of which is shown on the project plans as "unplatted Day family
property".

HRH/nm
Cc: Doug Unger, Matrix Engineering, Inc.
Terry Records, City of Boise

IDAHO
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STRATA 000913

Electronically Filed
5/1/2018 7:16 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Kim Stachowicz, Deputy Clerk

Christine M. Salmi, Bar No. 5626
CSalrni@perkinscoie.com
PERKINS COIE LLP
1111 West Jefferson Street, Suite 500
Boise, ID 83702-5391
Telephone: 208.343.3434
Facsimile: 208.343.3232
Attorneys for Plaintiff BrunoBuilt, Inc.

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
BRUNOBUILT, INC., an Idaho
Corporation,

Case No. CV0 1-17-17395

Plaintiff,
V.

STRATA INC.; CHRIS M. COMSTOCK;
H. ROBERT HOWARD; MICHAEL G.
WOODWORTH,

PLAINTIFF BRUNOBUILT, INC.'S
OPPOSITION TO DEFENDANTS'
MOTION TO ENFORCE SETTLEMENT
AGREEMENT, OR ALTERNATIVELY,
MOTION FOR SUMMARY JUDGMENT

Defendants.

Plaintiff BrunoBuilt, Inc., by and through its counsel ofrecord, Perkins Coie, LLP,
submits the following Memorandum in Opposition to the Motion to Enforce Settlement
Agreement, or Alternatively, Motion for Summary Judgment filed on April 5, 2018, by
Defendants, Strata, Inc., Chris M. Comstock, H. Robert Howard and Michael G. Woodworth
(collectively referred to as "Strata"). This Memorandum is supported by the Declarations of
Robert Bruno ("Bruno Deel."), Wyatt Johnson ("Johnson Deel."), and Kirn Sampo ("Sampo
Deel."), filed contemporaneously herewith. 1

I.

INTRODUCTION

This case involves a claim for professional malpractice arising from engineering services
Strata performed during construction of the Terra Nativa Subdivision located in the Boise
Foothills area (also referred to as the "Subdivision Property"). Plaintiff BrunoBuilt, Inc.
1

References to the "Scanlan Deel." herein are references to the Declaration of Kevin J. Scanlan
filed in this matter on April 5, 2018.
PLAINTIFF'S OPPOSITION TO DEFENDANTS' MOTION TO ENFORCE SETTLEMENT
AGREEMENT, OR ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT- I
126248.0002/139579556. l

Page 144

("BrunoBuilt") is a builder that contracted with William and Ann Dempsey to build their home
on a lot located in Phase No. 4 of the Terra Nativa Subdivision. The lot and home BrunoBuilt
constructed for the Dempseys (the "Dempsey Property") sustained damage as a result of a
landslide (the "Terra Nativa Landslide") that occurred in early 2016. In September 2017,
BrunoBuilt timely commenced this action asserting against Strata two causes of action, a claim
for professional negligence (Count One) and a third-party breach of contract claim (Count Two).
Upon further investigation, Bruno Built will voluntarily dismiss Count Two of its Complaint.
In lieu of answering the Complaint, Strata filed a motion seeking specific performance of
a purported settlement agreement Strata claims the parties entered into in 2017. Strata also filed
an alternative motion for summary judgment on both of BrunoBuilt's claims and its claim for
specific performance. The only claims remaining that are addressed in this Memorandum are
Strata's claim for specific performance, which, for the reasons stated below, the Court should
deny or dismiss because the record does not support such a claim, and BrunoBuilt's professional
negligence claim. Strata seeks summary judgment on the negligence claim based on three
grounds: (1) the claim is time-barred, (2) the claim is barred by the economic loss rule, and (3)
no evidence exists to support a negligence claim against Defendant Michael Woodworth. As
explained below, these arguments should be rejected because: (1) the negligence claim is timely
or, at a minimum, genuine issues of material fact exist regarding the timeliness of the claim; (2)
the economic loss rule does not apply to BrunoBuilt's damage claim; and (3) sufficient evidence
exists to support a negligence claim against Mr. Woodworth. Even if the Court disagrees on this
latter point, given the early stages of this litigation, the Court should grant BrunoBuilt's separate
Rule 56(d) motion for more time to conduct discovery regarding the merits of that claim and the
timeliness of its negligence claim in general.

II.

SUMMARY OF DISPUTED FACTS

In support of this Memorandum, BrunoBuilt has filed the sworn declaration of its
counsel, Wyatt Johnson, who represented it during certain settlement negotiations that
PLAINTIFF'S OPPOSITION TO DEFENDANTS' MOTION TO ENFORCE SETTLEMENT
AGREEMENT, OR ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT - 2
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Bruno Built entered into with Strata and its counsel in 2017. Those negotiations related to
BrunoBuilt's claims asserted against Strata arising from the Terra Nativa Landslide, including
the claim for negligence at issue here. A summary of the disputed facts relating to those
settlement negotiations are set forth in Mr. Johnson's declaration, filed contemporaneously with
this Memorandum. Rather than repeat those facts here, those facts which are set forth in Mr.
Johnson's declaration and relate to Strata's present claim seeking specific performance are
incorporated herein by reference.
With respect to BrunoBuilt's negligence claim against Strata, a summary of most, if not
all, of the facts relevant to this claim has already been presented to this Court in prior briefing
BrunoBuilt filed in a separate action known as BrunoBuilt, Inc. v. Kleinfelder, Inc. et al., Case
No. CVOl-16-22915, pending in the District Court of the Fourth Judicial District of the State of
Idaho, Ada County (the "Kleinfelder matter"). Rather than repeat a summary of those facts here,
the summary Bruno Built prepared of these facts, which is set forth in two memoranda
BrunoBuilt filed on April 11, 2018, in the Kleinfelder matter (specifically, in response to
summary judgment motions filed by Kleinfelder and Matrix Engineering), are incorporated
herein by reference. While this prior fact summary is helpful to provide context for the Court in
understanding the issues raised in Strata's present motion, BrunoBuilt has also identified specific
facts (and the record evidence supporting those facts that is contained in BrunoBuilt's supporting
declarations filed herewith) in its argument section below that support denial of Strata's motion.

III.

LEGAL STANDARD

Summary judgment is warranted only when the moving party "shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as a matter of
law." I.R.C.P. 56(a). When construing the record on a motion for summary judgment, the Court
must draw all reasonable inferences and conclusions in favor of the non-moving party. Anderson
v. Ethington, 103 Idaho 658,660,651 P.2d 923,925 (1982). Summary judgment is

iuappropriate if reasonable persons could reach differing conclusions or draw conflicting
PLAINTIFF'S OPPOSITION TO DEFENDANTS' MOTION TO ENFORCE SETTLEMENT
AGREEMENT, OR ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT - 3
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inferences from the evidence. Smith v. Meridian Jt. Sch. Dist. No. 2, 128 Idaho 714, 718, 918
P.2d 583,587 (1996). A motion seeking the enforcement of an alleged settlement agreement
between the parties is treated as a motion for summary judgment when no evidentiary hearing is
conducted, as is the case here. Vanderford Co. v. Knudson, 150 Idaho 664, 671,249 P.3d 857,
864 (2011).

IV.
A.

ARGUMENT

Strata's Claim That A Binding Settlement Agreement Exists Is Factually and
Legally Without Merit And Is Riddled with Genuine Issues of Material Fact.
1.

There was no meeting of minds on material terms

As the Supreme Court in Vanderford Co. v. Knudson, 150 Idaho 664,249 P.3d 857
(2011), recognized:
A settlement agreement 'stands on the same footing as any other
contract and is governed by the same rules and principles as are
applicable to contracts generally. 'A contract must be complete,
definite and certain in all its material terms, or contain provisions
which are capable in themselves of being reduced to certainty.'
'Whether the parties to an oral agreement or stipulation become
bound prior to the drafting and execution of a contemplated formal
writing is largely a question of intent.' 'Generally the
determination of the existence of a sufficient meeting of the minds
to form a contract is a question of fact to be determined by the trier
of facts.'
Id. at 672, 249 P.3d at 865 (quotations omitted). Where a dispute exists, as it does here, over the
existence of a binding contract, the burden rests on the party claiming the existence of a contract
to "prove a distinct and common understanding between the parties" on all material terms of the
agreement. Lawrence v. Hutchinson, 146 Idaho 892,898,204 P.3d 532, 538 (Ct. App. 2009).
Strata, as the party claiming that a binding settlement agreement exists, failed to satisfy its
burden in this regard.
As demonstrated in the sworn declaration of BrunoBuilt's counsel (Wyatt Johnson) who
engaged in the negotiations leading up to the draft document Strata seeks to have specifically
performed, while there were oral discussions between he and Strata's counsel on January 3, 5, 9
and 10, 2017, regarding proposed settlement terms, there was no agreement--no meeting of the
PLAINTIFF'S OPPOSITION TO DEFENDANTS' MOTION TO ENFORCE SETTLEMENT
AGREEMENT, OR ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT - 4
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minds--on material terms, such as under what conditions BrunoBuilt would agree to dismiss its
claims against Strata and whether that release would include a Pierringer release in favor of
Strata (effectively agreeing to not only dismiss its claims against Strata, but also indemnify
Strata from any contribution claims that any of the other named defendants might try to bring
against Strata) and whether Strata would insist that the Rowans make BrunoBuilt an express
third-party beneficiary to any written covenant not to sue the Rowans may sign in the Sericati
Action. Johnson Deel. ,i,i 3.a-3.k. It was not until January 20, 2017, more than a week after
Strata's counsel (unbeknownst to BrunoBuilt's counsel) had secured the Rowans' signed
covenant not to sue, that Strata's counsel telephoned BrunoBuilt's counsel, and at time
BrunoBuilt's counsel advised him that he had spoken with his client and his client would agree
to provide Strata with a Pierringer release. Id. at ,i 3.1. Nothing was said during the January 20
call by Strata's counsel regarding the fact that he had already obtained a signed covenant from
the Rowans, nor was there any express commitment by Strata's counsel that he would require
that the Rowans covenant expressly acknowledge BrunoBuilt as a third-party beneficiary of the
covenant, which was something BrunoBuilt's counsel had insisted upon. Id.
It was not until February 9, 2017, that Strata first provided a draft document for

BrunoBuilt's review. Johnson Deel. ,i 3.m. The February 9 draft contained only a passing
reference to the Rowans covenant not to sue, and did not acknowledge what the express terms of
the covenant were. Scanlan Deel. Ex.Eat 2. This was concerning to BrunoBuilt's counsel who
had insisted during counsels' prior negotiations that the covenant expressly acknowledge that
BrunoBuilt was an intended third-party beneficiary of the covenant. Johnson Deel. ,i,i 3.h, 3.n.
The actual written covenant signed by the Rowans was not provided to BrunoBuilt at that time.
In fact, Bruno Built has never been provided with a copy of the signed covenant. Id. at ,i 3.o;
Bruno Deel. ,i 14. The February 9 draft also contained a confidentiality provision that had not
previously been discussed by counsel. Johnson Deel. ,i 3.p.
Where the written submissions BrunoBuilt received on February 9 did not accurately
reflect what its counsel had insisted upon during counsels' prior negotiations, BrunoBuilt
PLAINTIFF'S OPPOSITION TO DEFENDANTS' MOTION TO ENFORCE SETTLEMENT
AGREEMENT, OR ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT - 5
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informed Strata on March I, 2017, that there was no agreement, that BrunoBuilt would not sign
the draft document Strata had prepared, that BrunoBuilt felt Strata had failed to deliver on its
promise to provide BrunoBuilt with a written, signed covenant not to sue from the Rowans and
that, as a result, BrunoBuilt intended to move forward with its claims against Strata. Id. at, 3.q.
On March 3, 2017, Strata's counsel sent a threatening letter to BrunoBuilt's counsel, insisting
that BrunoBuilt sign the draft agreement he had prepared. Scanlan Deel. Ex. F; Johnson Deel.,
3.r. In response, BrunoBuilt advised Strata that, while it would agree to move forward with the
settlement process, it requested that the draft document Strata had prepared be revised to include
a mutual release of claims (as currently written, the draft contained only a release of claims from
BrunoBuilt). Johnson Deel., 3.t. Initially, Strata's counsel refused to agree to a mutual release.
Id. at, 3.u. Several days later, BrunoBuilt's counsel emailed Strata's counsel and again

reiterated BrunoBuilt's desire for a mutual release, but also informed Strata's counsel that, at the
time, BrunoBuilt was no longer interested in providing a Pierringer release. Id. at, 3.v; Scanlan
Deel. Ex. H. It was not until several months later that Strata sent BrunoBuilt a revised draft
agreement, which contained the requested mutual release, but also continued to contain the
Pierringer release language that counsel had previously advised that BrunoBuilt was no longer

interested in providing. Johnson Deel., 3.w.; Scanlan Deel. Ex. H. Although BrunoBuilt's
counsel advised Strata's counsel that he would attempt to reach his client to obtain his client's
review and signature on the revised draft document, the draft document was never signed by
BrunoBuilt. Johnson Deel.,, 3.x-y.; Bruno Deel., 13.
The foregoing demonstrates that no meeting of the minds on material terms of the parties'
purported settlement agreement was reached. Rather, as settlement negotiations between counsel
often go, there were discussions about terms preferred by each party, but several of the key terms
had to first be vetted with the client before a commitment could be made regarding that term.
And, once an agreement was reached on one key term, a dispute or discussion would arise about
another key term. According to BrunoBuilt's counsel, it was his intent and understanding,
throughout his discussions with Strata's counsel, that: (I) his client would receive a written,
PLAINTIFF'S OPPOSITION TO DEFENDANTS' MOTION TO ENFORCE SETTLEMENT
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signed covenant not to sue from the Rowans that expressly stated that BrunoBuilt was an
intended third-party beneficiary of the covenant; and (2) before any binding settlement
agreement was reached, BrunoBuilt would have an opportunity to review a draft prepared by
Strata's counsel and, assuming the draft accurately reflected the terms agreed to by the parties,
BrunoBuilt would sign the draft agreement. Neither of these things occurred. Because there was
no meeting of the minds on all material terms, and no written agreement was ever signed by
BrunoBuilt, the Court should conclude that no binding settlement agreement exists.
This result is supported by the court's analysis in Lawrence v. Hutchinson, 146 Idaho
892, 204 P.3d 532 (Ct. App. 2009). In Lawrence, similar to the factual circumstances here, the
parties initially engaged in oral settlement negotiations, but the only material term purportedly
agreed upon at that time was the amount of settlement money to be paid. After advising the
district court that a settlement had been reached, the parties exchanged a number of letters and
proposed release language, but no specific agreement could ever be reached. Id. at 899, 204 P.3d
at 539. The plaintiff in Lawrence (similar to Strata here) relied on Suitts v. First Sec. Bank of
Idaho, 125 Idaho 27, 867 P .2d 260 (Ct. App. 1993 ), to argue that an enforceable oral agreement
existed between the parties. The Lawrence court disagreed, concluding that Suitts was
distinguishable because in Suitts, in the parties' initial telephone call, "Suitts' offer was accepted
without qualification and encompassed all of the essential and material terms of the settlement;"
thus, the court in Suitts held that the fact that the parties later failed to execute a formal written
agreement memorializing those terms did not prevent the formation of a valid, enforceable oral
settlement agreement. Lawrence, 146 Idaho at 899, 204 P.3d at 539 (citing Suitts) (emphasis
added). In contrast, the Lawrence court noted that the initial oral discussions between the parties
in Lawrence only showed an agreement on the amount of settlement; it did not establish an
agreement on other material terms of the parties' settlement. Id. at 899-900, 204 P.3d at 539-40.
The Lawrence court also noted that counsel's affidavit in which counsel had informed the district
court that a settlement had been reached expressly stated that the agreement reached was ''in
principle," meaning that the agreement was "not an unconditional statement of agreement," but
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rather a formal writing was contemplated before any binding agreement would exist. Id at 900,
204 P.3d at 40. Also significant to the Lawrence court was that, following the parties' oral
negotiations, the parties continued to participate in "extensive negotiations on the language of the
release, recognizing the significance of the indemnity and confidentiality clauses" to the
defendant. Id In light of these facts, the Lawrence court concluded that "[ n]either the words nor
the actions of the parties show a meeting of the minds on all the material terms of the settlement
agreement;" thus, it concluded no enforceable agreement existed. Id
A similar holding, involving similar facts, was reached in MIF Realty L.P. v. Rochester

Assoc., 92 F.3d 752 (8th Cir. 1996), a case cited with favor by the Idaho Court of Appeals in
Lawrence. See MIF Realty, 92 F.3d at 756 (holding no enforceable settlement agreement
existed, after noting that continued exchange of differing draft settlement agreements between
the parties indicated that "parties' initial belief that they had [orally] agreed to the material terms
of a settlement was mistaken."). See also Kaiser v. Trace, Inc., 2014 WL 1745419, at *2-3 (D.
Idaho May 1, 2014) (holding parties' oral settlement agreement not an enforceable contract
because no meeting of the minds existed, where evidence indicated that parties anticipated their
oral terms would be reduced to writing, but draft writing contained additional settlement terms
not previously discussed); Conley v. Whittlesey, 126 Idaho 630,635, 888 P.2d 804, 809 (Ct. App.
1995) (although parties placed oral terms of their settlement agreement in court record,
statements made by counsel indicated they intended their agreement to be reduced to writing
before becoming final; when parties failed to obtain signed written agreement, court concluded
no binding agreement existed).
Similar to the facts in these cases, the evidence here shows that no meeting of the minds
on material terms existed during counsels' oral negotiations, and when a draft writing was
eventually produced, it did not contain at least one key term that BrunoBuilt had insisted upon. It
also contained additional key terms that BrunoBuilt had either not agreed to or which were not
discussed between counsel. Consequently, the parties continued to negotiate and exchange draft
agreements, but no written agreement was ever signed by BrunoBuilt. These facts support a
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conclusion that no enforceable agreement existed. Alternatively, given the evidence presented,
the Court should conclude that a genuine issue of material fact exists concerning the binding
nature of any purported settlement agreement. See Vanderford Co., 150 Idaho at 672-74, 249
P.3d at 865-67 (holding that, when confronted with conflicting facts in parties' affidavits
regarding existence of binding settlement agreement, genuine issue of material fact existed
regarding same). Where, here, BrunoBuilt's counsel had the intent and understanding,
throughout his negotiations with Strata's counsel, that no binding agreement would exist until his
client had the chance to review and sign a written document that accurately memorialized the
parties' agreed-upon terms, yet no written agreement was ever signed by the parties, the issue of
whether a binding agreement was ever formed is one that must be decided by a jury.
2.

Even if a binding agreement was reached, Strata has failed to perform.

Even if the Court concludes that a binding settlement agreement was reached, Strata is
not entitled to specific performance of that agreement where it has failed to satisfy its obligations
under the agreement. See Barnard & Son, Inc. v. Akins, 109 Idaho 466,470, 708 P.2d 871,875
(1985) ("There can be no argument but that one cannot declare a forfeiture of a contract where
he himself is materially in default."). The sole consideration Strata offered in exchange for
BrunoBuilt's agreement to release its claims against it in this action was Strata's promise to
provide BrunoBuilt with a written covenant not to sue from the Rowans. It is undisputed that
Strata has never done so. Johnson Deel. ,r 3.o; Bruno Deel. ,r 14. Although Strata repeatedly
argues in its opening memorandum that it "tendered" the Rowans covenant to BrunoBuilt, Strata
Op. Br. at pp. 2, 11, there is no evidence in the record that such a "tender" actually occurred.
Rather, the only thing BrunoBuilt has received to date is a letter from Strata's counsel, in which
counsel quotes the purported terms of the covenant. Scanlan Deel., Ex. F, p. 2. Yet, if the true
purpose of the Rowans covenant is to protect BrunoBuilt (which it must do in order for it to have
any value for BrunoBuilt and, thus, constitute adequate consideration for BrunoBuilt's release),
BrunoBuilt must have the ability to present the covenant in written form to a court in order to
PLAINTIFF'S OPPOSITION TO DEFENDANTS' MOTION TO ENFORCE SETTLEMENT
AGREEMENT, OR ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT-9
126248.0002/139579556. l

Page 152

defend itself against any lawsuit the Rowans might try to bring against it. Without a signed copy
of the actual covenant, Bruno Built cannot do this and, therefore, the Rowans covenant becomes
meaningless to it. Based on the foregoing, the Court should conclude that the parties' purported
settlement agreement either fails for lack of consideration, or that Strata is not entitled to specific
performance, where Strata has failed to perform its obligations under the agreement. 2
3.

Strata's promissory estoppel argument is flawed.

Strata's reliance on the doctrine of promissory estoppel in an attempt to save its breach of
contract claim against BrunoBuilt fails because it cannot prove, as a matter of law, the essential
elements of that doctrine. To establish promissory estoppel, Strata must demonstrate that: (1) it
relied on a promise made by BrunoBuilt, which created a substantial economic detriment to
Strata; (2) the economic loss Strata suffered in relying on BrunoBuilt's promise was or should
have been foreseeable to BrunoBuilt; and (3) Strata's reliance on BrunoBuilt's promise was
reasonable and justified. Black Canyon Racquetball Club, Inc. v. Idaho First Nat 'l Bank, 119
Idaho 171, 178, 804 P.2d 900, 907 (1991). Promissory estoppel, when proven, may act as a
substitute for consideration to establish formation of a contract. Id. However, "[w ]hile
promissory estoppel may provide consideration for a contract, there must be a sufficiently
definite agreement to have an enforceable contract." Id. As explained above, no definite
agreement existed between the parties; thus, Strata's promissory estoppel argument fails.
Even if the Court were to conclude that a genuine issue of material fact exists regarding
whether BrunoBuilt made an unconditional promise to Strata to release its claims against it, the
undisputed evidence demonstrates that any reliance Strata may have made on that purported
promise when securing the Rowans covenant was not reasonable or justified. Further, no
evidence exists, outside argument by Strata's counsel which is insufficient as a matter of law,
2

Alternatively, the Court should conclude that Strata's promise to provide BrunoBuilt with a
signed, written covenant not to sue from the Rowans was a material condition precedent to a
contract being formed and, given that Strata failed to satisfy this condition precedent, no binding
contract exists. See Mecham v. Nelson, 92 Idaho 783, 786-87, 451 P.2d 529, 532-33 (1969) (the
failure to satisfy a condition precedent means liability under purported contract is avoided).
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that Strata suffered any detrimental reliance, in any significant economic sense.
As explained above, despite Strata's argument to the contrary, BrunoBuilt never
promised Strata anything. Rather, the parties engaged in settlement negotiations, but never
reached an agreement on material terms. Strata bases its promissory estoppel argument on the
asserted premise that BrunoBuilt--via the in-person meeting on January 3 and telephone
conversations counsel had on January 5, 9 and 10, 2017--expressly promised Strata that it would
release its claims against it. Yet, according to Mr. Johnson's declaration, on January 10, 2017,
his client had not yet decided under what terms, if any, it would release its claims against Strata,
including whether it would give Strata a Pierringer release, and Strata had not yet expressly
committed to BrunoBuilt's demand that BrunoBuilt be made an express third-party beneficiary
to any written covenant not to sue signed by the Rowans. Johnson Deel. 13.g-3.1. Although the
declaration of Strata's counsel suggests there was some sort of agreement between the parties on
January 10, 201 7, what the specific terms of that alleged agreement were is unclear from his
declaration. Scanlan Deel., 18. Rather, the undisputed evidence establishes that the parties'
settlement negotiations were in their infancy stage on January 10, 2017, and it was premature
and unjustified for Strata's counsel to assume that a binding agreement existed at that time when
he chose to secure a covenant not to sue from the Ro wans on January 12, 201 7.
Further, despite the fact that the Rowans covenant not to sue was meant to protect
BrunoBuilt (not Strata), and was intended to serve as the sole consideration to support
BrunoBuilt's release of its claims against Strata, Strata never bothered to inform BrunoBuilt that
it had, in fact, secured the signed covenant from the Rowans until almost a month after the fact,
when Strata submitted, for the first time, a draft release document to BrunoBuilt for its review
and signature. Johnson Deel. 1 3.m.; Scanlan Deel. 110, Ex. E. And, at that time, Strata did not
provide BrunoBuilt with the signed, written covenant; instead, it only made a passing reference
to the covenant in the draft document Strata's counsel had prepared. Johnson Deel. 13.n.;
Scanlan Deel. Ex.Eat 2. Strata did not inform BrunoBuilt of the actual terms of the Rowans
covenant until March 3, 2017, and it did so only after Strata's counsel sent a threatening letter to
PLAINTIFF'S OPPOSITION TO DEFENDANTS' MOTION TO ENFORCE SETTLEMENT
AGREEMENT, OR ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT - 11
I 26248.0002/139579556. l

Page 154

BrunoBuilt's counsel once BrunoBuilt became frustrated with Strata's lack of performance and
took the position that it was no longer interested in settlement talks. In light of the parties'
actions and the words conveyed by their counsel during their oral negotiations, as set forth above
and in counsel's respective declarations filed in this matter, no reasonable trier of fact would
conclude that Strata acted reasonable or justified in securing the Rowans signed covenant on
January 12 under the belief that Strata had a definite agreement with BrunoBuilt.
And, even if Strata's reliance could somehow be deemed reasonable or justified under the
circumstances, there is no evidence, apart from counsel's conclusory statements, that Strata
relied on BrunoBuilt's purported promise to release its claims to Strata's detriment. Indeed,
there is no evidence that, in securing the Rowans covenant not to sue, Strata gave up any rights it
was otherwise entitled to receive, or that it assumed any obligations it was not otherwise entitled
to perform. The Rowans covenant not to sue BrunoBuilt represents the Rowans' covenant not to
sue BrunoBuilt for damages caused to their home that BrunoBuilt built for them, which were
caused by the Terra Nativa landslide. Strata clearly benefited from the Rowans' covenant not to
sue BrunoBuilt, because the covenant precludes the Rowans from suing BrunoBuilt and
BrunoBuilt, in turn, suing Strata for indemnification or contribution. When Strata negotiated a
settlement of the Ro wans' claims against it in the Sericati Action, its obvious intentions were to
put an end to all potential claims that could be made against it arising from the landslide damage
to the Rowans' home. One way to do that was to secure the Rowans' covenant not to sue
BrunoBuilt. Thus, Strata would have secured the Rowans' covenant not to sue, irrespective of
whether BrunoBuilt had promised to release its claims against Strata in this matter. Thus, Strata
suffered no detrimental reliance in securing the Rowans covenant not to sue. To the contrary, it
likely saved a significant sum of money in the form of litigation costs it may have had to incur in
defending a suit brought against it by BrunoBuilt for contribution, had the Rowans sued
BrunoBuilt. 3 Thus, Strata's promissory estoppel argument fails, and Strata's claim seeking
3

Notably, in the Scanlan declaration, counsel never states that Strata "relied" on any promise
BrunoBuilt's counsel purportedly made to him during his call with counsel on January 10 when
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specific performance of any alleged agreement between the parties should be denied. 4

B.

BrunoBuilt's Malpractice Claim Is Not Time-Barred; At A Minimum, Genuine
Issues of Material Fact Exist Regarding The Timeliness Of This Claim.
A two-year statute of limitations applies to a professional malpractice claim. See I.C. §

5-219(4). Idaho's statute ofrepose, Idaho Code§ 5-241, specifies when a cause of action
accrues and when the applicable statute of limitations begins to run "as to actions against any
person by reason of his having performed or furnished the design, planning, supervision or
construction of an improvement to real property." Because BrunoBuilt's malpractice claim
against Strata arises from Strata's engineering services provided in connection with construction
of the Subdivision Project, the Court must decide to what extent Section 5-241 applies to
BrunoBuilt's claim.
Many states have statutes of repose and each are worded differently. With respect to tort
actions, like the present one, Idaho's statute ofrepose provides as follows:
Tort actions, if not previously accrued, shall accrue and the
applicable limitation statute shall begin to run six (6) years after
the final completion of construction of such an improvement.
I.C. § 5-241(a) (emphasis added). Thus, BrunoBuilt's malpractice action against Strata (a tort
action) accrued and the applicable 2-year statute of limitations on said claim began to run,
assuming it had not previously began to run, six years following final completion of construction
of the "improvement" for which Strata furnished its engineering services. The question of what
constitutes an "improvement" for purposes of Section 5-241 is a question of law. Stapleton v.
he chose to take action to secure the Rowans covenant a few days later. Counsel never states that
he would not have secured the Rowans covenant "but for" the promise BrunoBuilt made to
release its claims against Strata. The lack of any express allegations of reliance here is
significant.
4

Strata seeks specific performance of an alleged agreement the parties struck in BrunoBuilt's
counsel's June 14, 2017 email, not the alleged agreement Strata claims the parties struck during
counsel's January 10, 2017 call. Should the Court decide to grant Strata's request for specific
performance, it should enforce the agreement purportedly struck during counsels' call on January
10, 2017--whatever that agreement may have been, though it is clear it did not contain a
Pierringer release in favor of Strata at that time. Johnson Deel. ,i,i 3.a.-3 .1.
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Jack Cushman Drilling & Pump Co., 153 Idaho 735,738,291 P.3d 418,421 (2012).

In further explaining application of Section 5-241 (a), the Court in Stapleton stated:
There are two times when a tort action could accrue. Prior to six
years after the final completion of construction of the
improvement, the tort action will accrue when there is some
damage caused by the tortious conduct. If the tort action does not
accrue earlier, it will then accrue six years after the final
completion of construction of the improvement even if no damage
has yet been caused by the tortious conduct.
153 Idaho at 740,291 P.3d at 423. With respect to BrunoBuilt's malpractice claim, specifically,
"[a] cause of action founded in professional malpractice arising out of the design or construction
of improvements to real property must be brought within two years of the discovery of the
alleged malpractice and in no event later than eight years following the [final] completion of
construction." Twin Falls Clinic & Hosp. Bldg. v. Hamill, 103 Idaho 19, 24,644 P.2d 341,346
(1982); I.C. § 5-241(a).
The "improvement" at issue in the present action is the Terra Nativa subdivision as a
whole, or as previously defined, the Subdivision Project. Strata, relying on the court's analysis
in Stapleton, effectively and erroneously argues that the term "improvement" in Section 5-241 is
a reference to Strata's engineering services. See Strata Op. Br. at 15-16 (where Strata calculates
that Bruno Built' s claim first accrued when Strata's services rendered under its 2003 and 2007
contracts with the developer were complete). This argument, however, makes no sense. Section
5-241 expressly refers to the construction of an improvement to real property and provides that
such actions only begin to accrue upon "final completion of construction of ... [the]
improvement." I.C. § 5-241(a). If the Court were to replace the word "improvement" with
"services" as Strata's argument suggests, the end result would be nonsensical. In other words, an
action does not begin to accrue under Section 5-241 upon final completion of construction of
one's services. There was no construction of Strata's services; rather, there was construction of a
subdivision, during which Strata's services were utilized. Thus, the improvement here is the
subdivision. The next question, then, is when did "final completion of construction" of the
subdivision occur.
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In making this determination, it is helpful to look at how other jurisdictions have
interpreted the phrase "final completion of construction" in the statute of repose context,
because, no Idaho case presently exists that expressly addresses this question under the type of
factual circumstances present here. Some of the engineering defendants named in the separate
Kleinfelder matter have relied in that action on Stapleton as guidance regarding what "final

completion of construction" means in the context of Section 5-241 (a). However, the court in
Stapleton was not faced with the specific question confronted by this Court, which is: What does

final completion of construction of an improvement mean for purposes of Section 5-241 (a),
when a contractor provides services related to the construction of a multi-phase construction
project, like the Subdivision Project? 5 The state supreme court's decision in State of New Jersey
v. Perini Corp., 113 A.3d 1199 (2015), is instructive on this issue.

In Perini, the supreme court addressed when New Jersey's statute of repose ("SOR")
(which contains language different from Idaho's) began to run on the state's claims asserted
against certain contractors alleging the negligent installation of a hot water system in a multiphase construction project to build a state prison. The Perini court concluded that the SOR
governing the state's claims relating to the negligent installation of the hot water system, which
was intended to service multiple buildings/facilities in the multi-phase construction project,
began to run when the construction project for the entire prison system was substantially
complete, rather than upon substantial completion of construction of any one phase of the
project, including the phase during which the hot water system itself was installed. Id. at 121012. Important to the Perini court's holding here was that: (1) the subject of the state's claims, the
hot water system, was designed to benefit the entire prison system project, id. at 1211; and (2)
construction work on the different phases of the project "flowed virtually seamlessly from phase
5

Although the court in Stapleton did address the issue of when Idaho's statute of repose began to
run on the plaintiffs breach of contract and negligence claims, the court's holding regarding that
issue in Stapleton is limited to the specific facts of that case. Unlike the present case, Stapleton
involved the construction of a well, and there was no evidence in that case that the well had been
constructed in multiple or separate phases. Thus, the court in Stapleton was not confronted with
the specific issue here. For this reason, Stapleton is distinguishable and not dispositive.
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to phase" and there were "no lengthy gaps of time between one phase and another." Id. Also
important to the court's conclusion was that, under New Jersey law, if a particular contractor's
services extend to the entire scope of a project, then New Jersey courts treat the SOR as
beginning to run at the time completion of the entire construction project occurs, as opposed to,
in those situations when a contractor's services on a given project is limited only to a discrete
portion of the construction project, New Jersey courts will treat the SOR as beginning to run
when that particular contractor's services are complete. Id. at 1208-09. In Perini, the defendants
responsible for installation of the defective hot water system "were involved continuously
throughout construction of the Project." Id. at 1210-11. Some were also responsible for
overseeing compliance with the plans and specifications for every aspect of the Project, and one
not only designed the Project "but also provided oversight and consultation services throughout
construction of the Project." Id.
Although the New Jersey's SOR at issue in Perini is worded differently from Idaho's
SOR, the court's analysis in Perini nonetheless lends support for the notion that, under certain
circumstances, a multi-phase construction project should be treated as one, overall
"improvement" to real property when analyzing application of the SOR to claims made against
defendants who, like Strata, provided construction or design services, the scope of which
extended to all of the phases of the project. The language ofldaho's SOR is particularly
supportive of this result, where it expressly refers to "final" as opposed to "substantial"
completion of construction of the improvement to real property.
On this point, courts in other jurisdictions have recognized the significant difference
between when a SOR includes the phrase "substantial completion" of construction, as opposed to
"final completion" of construction. With respect to the latter--final completion of construction,
which again is the terminology used in Idaho's SOR--courts have recognized that this phrase
suggests that the SOR may not begin to run until all warranty work on a given project is
complete, when the last retainage payment is released, or when disputes over workmanship have
been resolved, all of which are events that may not occur for several years after actual
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construction activity has ended. See, e.g. , Russo Farms, Inc. v. Vineland Bd. of Educ., 675 A.2d
1077, 1093-94 (N.J. 1996) (recognizing that "substantial" completion of construction for SOR
purposes is easier to define than "final" completion of construction, because the latter may
involve "[ d]isputes over workmanship and compensation for services" which could "continue for
years"); Mattingly v. Palmer Ridge Homes, LLC, 238 P.3d 505 , 513-14 (Wash. Ct. App. 2010)
(difference between substantial and final completion of construction is that latter includes final
completion of punch list items, where former may not). Despite what Strata and others may feel
about using the final date of completion of construction as the date for when the SOR here
begins to run, the fact is that Idaho ' s SOR plainly and clearly refers to "final completion," not
"substantial completion." This suggests an intent by the Idaho Legislature that Idaho's SOR
should begin running only once the full life of a given project has been realized, which may
happen until all warranty work is complete and disputes over workmanship are resolved. 6
Based on the foregoing, the Court should conclude that, under the plain and clear
language of Section 5-241 ( a), BrunoBuilt' s malpractice claim against Strata did not begin to run
until final completion of construction of the Subdivision Project as a whole. The undisputed
evidence before this Court reveals that final completion of construction of the Subdivision
Project as a whole did not occur until early 2014, when the final plat was recorded for Phase No.
9 of the Subdivision Project. Sampo Deel.

112.f, 2.g., Exs. F & G (consisting of final plat for

Phase No. 9 of Subdivision Project recorded on 3/29/14; letter certifying that final plat for Phase
No . 9's central water and sewer facilities was approved on 01/29/14). Treating the Subdivision
Project as a whole, including its many phases, as the "improvement" for purposes of Section 5241 is particularly appropriate under the court's reasoning in Perini, where, similar to the project
in Perini, construction of the Subdivision Project was: ( 1) not only seamless and continuous, see
6

Strata may argue that interpreting Idaho's SOR in this way would lead to a harsh result,
opening up liability for contractors for years after construction activity has ended. However,
when applying Section 5-24 l(a) to the claim at issue, the Court must apply the statute consistent
with its plain and unambiguous terms. State v. Reyes, 139 Idaho 502, 505, 80 P.3d 1103, 1106
(CL. App. 2003). It may not ignore the plain language of the statute and adopt an interpretation of
the statute that it or the parties may feel would lead to a more just result.
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Sampo Deel.

,r,r 2.a-2.g., Exs. A - G (consisting of final plats for Phase Nos. 5, 6, 7, 8 and 9 of

Subdivision Project, all which were recorded, with no lengthy gaps, between May 2010 and
March 2014); but (2) construction of the different phases within the Project was clearly
dependent upon work performed in connection with the construction of earlier phases in the
Project. This latter point is particularly true regarding the engineering services Strata initially
performed for the Subdivision Project as a whole in 1992 and 1998. Sampo Deel.

,r 3.a.-3.b., Ex.

H (consisting of a report dated 9/29/92 prepared by HCI, Howard Consultants, Inc. (later known
as Strata, Inc.) entitled "Preliminary Soil & Geologic Evaluation" concerning a 100-acre parcel
later known as the Terra Nativa Subdivision) and Ex. I (consisting of a Geologic and Soil
Engineering Evaluation Report dated 2/20/98 prepared by Strata for the Terra Nativa
Subdivision). As explained in both of Strata's 1992 and 1998 reports, the purpose of these
reports was to summarize Strata's evaluation or preliminary assessment of the soil and geologic
conditions relative to construction of the Subdivision Project as a whole. Id. at Ex. H ( 1992
report, document bate-stamped BB 0005427); Ex. I (I 998 report, document bate-stamped
BC001844). 7
In addition, the 2003 report Strata prepared for Phase No. 4 of the Subdivision Project,
where the Dempsey Property is located, which is currently referenced in BrunoBuilt's
Complaint, expressly referred to, and/or relied upon, the earlier assessment, evaluation and
recommendations Strata prepared for the subdivision developer in connection with construction
of the Subdivision Project as a whole. See Scott Muir Declaration on Reconsideration filed in

Sericati et al. v. Terra Nativa, LLP et al., Case No. CV OC 2016-09068, Fourth Judicial Dist.
Court, State of Idaho, Ada Co. (previously defined herein as the "Sericati Action"), Ex. B, pp. 913 (consisting of a deposition transcript of H. Robert Howard, a Strata engineer and named

7

Because these reports by Strata fail to acknowledge that the Terra Nativa Subdivision would be
built in a historic landslide area not fit for residential construction, BrunoBuilt intends to seek
leave to amend its Complaint to include this earlier work by Strata as a further basis for its
negligence claim against Strata, as well as the construction oversight services Strata performed
throughout construction of the Subdivision Project.
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defendant in the present action, in which Mr. Howard acknowledged that Strata's 1992, 1998 and
2003 reports were interconnected, intertwined and/or dependent upon one another). 8 Adopting
the Perini approach here is also appropriate given that the work Strata performed for the
Subdivision Project, which is at issue in this case, was, by Strata's own admissions, intended to
serve as a roadmap or guideline for construction of the entire subdivision. See supra.
The undisputed evidence also reveals that the first sign of landslide damage to the
Dempsey Property occurred in March or April 2016. Bruno Deel.

,r 5. Thus, the two-year statute

of limitations governing malpractice claims began running from that date. BrunoBuilt's
Complaint against Strata was filed in September 2017, which means it was filed well within the
applicable 2-year statute of limitations and, hence, is not time-barred. It also means that Idaho's
SOR has no application to BrunoBuilt's claim, where the statute oflimitation on this claim began
to accrue before the six-year period set forth in the SOR expired. See Stapleton, 153 Idaho at
740-41, 291 P.3d at 423-24 (noting that SOR did not apply to plaintiffs negligence claim, where
applicable statute of limitations for said claim accrued prior to expiration of 6-year SOR). At a
minimum, given the evidence cited above, the Court should conclude that genuine issues of
material fact exist regarding when final completion of construction of the Subdivision Project
occurred and that said disputed material facts preclude an award of summary judgment in
Strata's favor regarding the timeliness of BrunoBuilt's claim.
Alternatively, the Court should conclude that Strata is equitably estopped from asserting
that BrunoBuilt's claim is untimely. BrunoBuilt has presented evidence of a written report that
Strata issued in the Spring of 2016, which the developer shared with the property owners in the
Terra Nativa subdivision, including BrunoBuilt. Bruno Deel. ,r,r 15-16, Exs. C & D. Notably,
that report, although it attempts to address the cause of the landslide activities first noted in the
Terra Nativa Subdivision in early 2016, says nothing about the fact that the subdivision was built

8

Pursuant to Idaho Rule of Evidence 201 (b ), BrunoBuilt requests that the Court take judicial
notice of this document, which was publicly filed in another case pending before this Court, the
Kleinfelder matter (Case No. CV0l-16-22915).
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on a historical landslide area not fit for residential construction. Id. at Ex. D. Thus, Strata
essentially concealed a material fact relating to its earlier negligent conduct when it said nothing
about this material fact in its April 2016 report. By failing to acknowledge this material fact in
its April 2016 report, which BrunoBuilt had no basis at the time to challenge, BrunoBuilt
remained in the dark about Strata's culpability and, thus, made no effort to take any legal action
to preserve its rights at that time. Id. at ,i,i 17-19. Faced with concealment facts similar to those
present here, Idaho courts have held that such facts may give rise to an equitable estoppel
argument, thereby precluding the defendant accused of negligence from relying on a statute of
limitations defense. See, e.g., Twin Falls Clinic, 103 Idaho at 22,644 P.2d at 344; Williams v.

Blakley, 114 Idaho 323, 324-26, 757 P.2d 186, 187-89 (1987). Under the reasoning in these
cases, and based on the evidence presented here, the Court should, at a minimum, hold that
genuine issues of material fact exist regarding whether Strata is equitably estopped from
challenging the timeliness of BrunoBuilt's claim. 9
C.

The Economic Loss Rule Has No Application Here.
Strata argues that BrunoBuilt's damage claim is barred by the economic loss rule. But

Idaho courts have repeatedly acknowledged that the economic loss rule only applies to bar
claims where the subject of the transaction or claim is the purchase of defective property. See,

e.g., Brian & Christie, Inc. v. Leishman Elec., Inc., 150 Idaho 22, 27,244 P.3d 166, 171 (2010)
9

Similar to the circumstances in Twin Falls Clinic, the evidence supporting BrunoBuilt's
equitable estoppel argument is as follows: (1) in its 2016 report, Strata concealed, or did not
disclose, the fact that the subdivision was built in a historical landslide area not suitable for
residential construction and that this may be why significant earth movement was now occurring,
resulting in damage to the property owners' homes; (2) Strata, as the licensed engineering firm
that prepared the original geological and geotechnical engineering evaluation for the Subdivision
Project, and subsequently provided oversight services to ensure that its initial recommendations
were followed during construction, knew or should have known the subject land was not suitable
for residential construction; (3) BrunoBuilt, having no geological or geotechnical engineering
training or experience, could not have been required to discover this defect in Strata's services;
(4) Strata presumably intended BrunoBuilt and the other property owners to rely on its 2016
report to not take any legal action against Strata; and (5) BrunoBuilt did in fact rely on Strata's
2016 report in delaying to take any formal legal action against Strata until late 2016. Bruno Deel.
,i,i 17-19.
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(also referred to as the "Taco Time case"). The subject of BrunoBuilt's negligence claim against
Strata is Strata's negligent engineering services. Unlike the plaintiff in Blahd v. Richard B.
Smith, Inc., 141 Idaho 296, 108 P.3d 996 (2004)--a case relied heavily upon by Strata in an
attempt to invoke application of the economic loss rule here--BrunoBuilt did not purchase any
defective property from Strata. Idaho case law is clear that the economic loss rule does not apply
to bar claims revolving around the rendition of negligent services. See Brian & Christie, 150
Idaho at 27, 244 P .3d at 171 (noting definition of "economic loss" for purposes of this doctrine
"does not apply to cases involving the negligent rendition of services because such cases do not
involve the purchase of defective property"). Other jurisdictions that acknowledge this
limitation on the rule have also recognized that the economic loss rule does not apply to the
rendering of professional services during the construction of an improvement to real property.
See, e.g., Gateway Condo. Trust v. Clinton, 1996 WL 655784, at *2-3 (Mass. 1996) (in action
alleging negligent engineering services provided in connection with construction of condo, court
rejected engineer's argument that economic loss rule barred claim; court noted that there is no
precedent for applying this doctrine to professional services rendered in connection with the
construction of improvements to real property, rather doctrine is typically applied to defective
product cases; court noted it was the engineering services that were defective in that case,
stating: "[Plaintiff] is not seeking money solely to draft a new structural design, but rather, the
costs of fixing the resulting property damage. Thus, [Plaintiff] is not seeking purely economic
losses and the economic loss rule does not apply.").
When determining whether the economic loss rule applies to bar a particular claim, one
key question the Court must answer is: What is the subject of the transaction here? When
determining the answer to this question, for purposes of the economic loss rule, Idaho courts
look at what the subject of the lawsuit or claim is that is being asserted. See, e.g., Blahd, 141
Idaho at 30, 108 P.3d at 1000 (recognizing that "the word 'transaction,' for purposes of the
economic loss rule, does not mean a business deal--it means the subject of the lawsuit")
(emphasis added); Sericati et al. v. Terra Nativa, LLP et al., Case No. CV OC 2016-09068,
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Fourth Judicial Dist. Court, State ofldaho, Ada Co., June 14, 2017 Order Denying Defendant
Kleinfelder's Motion for Summary Judgment at 7-8 (applying Idaho precedent on the economic
loss rule, court looked at specific claim alleged by plaintiff homeowners to determine what the
subject of the transaction was for purposes of determining whether the economic loss rule
applied) ( "Sericati decision"). Here, BrunoBuilt's claim against Strata is that Strata provided
negligent engineering services. Thus, the subject of the transaction here is the rendition of
services.
Although it is not entirely clear, Strata's argument appears to be that the subject of the
transaction here is the Dempsey Property (i.e., "both the lot and house as an integrated whole").
Strata Op. Br. at 20-21. But, such a conclusion does not square with the specific claim asserted
in this case. The sole claim in this case is BrunoBuilt's claim against Strata. Strata did not sell
BrunoBuilt a defective lot, or a defective lot and home. Rather, Strata provided engineering
services (which were negligent services), and BrunoBuilt's claim is that those negligent services
caused damage to its property, the Dempsey Property (explained in more detail below). In this
regard, BrunoBuilt's claim is just like the claim at issue in Brian & Christie (the Taco Time
case) and the plaintiff/ homeowners' claims addressed by Judge Melissa Moody in the Sericati
decision (in which the court in both cases held that the economic loss rule did not apply), where
the subject of BrunoBuilt' s claim or suit against Strata is the rendition of negligent services that
resulted in damage to BrunoBuilt's property.
Further, despite Strata's contention otherwise, BrunoBuilt's claimed damages are not
pure economic loss damages. Rather, because of the landslide activity that occurred in the Terra
Nativa Subdivision in early 2016 and Strata's failure to identify the landslide conditions present
with this property, BrunoBuilt has suffered a total "loss" of its property, where the Dempsey
Property is now uninhabitable and unbuildable, meaning it has zero value. Bruno Deel.~~ 7-9,
Exs. A & B (according to Ada County Assessor's Office, because of the "ground shifting" that
occurred on and around the Dempsey Property, said property is considered "uninhabitable" and
"unbuildable" and has been assessed a zero value).
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A similar loss occurred in Oppenheimer Indus. v. Johnson Cattle Co., 112 Idaho 423, 732
P .2d 661 ( 1986), and the Supreme Court held that the "loss" of plaintiffs property in that case
constituted property damage recoverable under a negligence theory, which was not barred by the
economic loss rule. See id. at 425-26, 732 P.2d at 663-64 (holding plaintiff/cattle owner's loss of
its cattle due to brand inspector's negligence in allowing sale of plaintiffs stolen cattle
constituted a "loss of [plaintiffs] property" that, under black-letter law, constitutes recoverable
damages in a negligence action). Based on the Supreme Court's holding and reasoning in
Oppenheimer, this Court should conclude that BrunoBuilt's loss of its Dempsey Property (which
has been rendered valueless by Strata's negligence) constitutes property damage in the same
sense that the plaintiff/cattle owner's loss of his cattle did in Oppenheimer. Consequently, the
Court should conclude that BrunoBuilt has alleged property damage, which is recoverable in a
negligence action such as this one, and that recovery of this damage is not barred by the
economic loss rule.
In addition, BrunoBuilt's other damages (i.e., its increased construction costs, etc.) are
economic losses that are "parasitic" to the property damage it sustained as a result of Strata's
negligence. In that case, such damages are also recoverable under Idaho law, and the economic
loss rule does not apply. See Just's, Inc. v. Arrington Construe. Co., 99 Idaho 462,469 n. 1,583
P .2d 997, I 004 ( 1978) (recognizing that economic losses that are parasitic to property damage
are recoverable in a negligence action and are not barred by the economic loss rule). For all the
above reasons, the Court should conclude that the economic loss rule does not apply.

D.

Genuine Issues of Material Fact Exist Precluding Summary Judgment On
BrunoBuilt's Claim For Malpractice Against Michael Woodworth.
Strata's final argument is that because Mr. Woodworth "did not have any involvement in

general or specific projects at Strata involving the Dempsey Property," all claims asserted against
him should be dismissed. Strata Op. Br. at 21. Strata cites the sworn declaration of Mr.
Woodworth, submitted in support of its Motion, in which Mr. Woodworth avers that, although he
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started working for Strata in 2006, he "did not do any work on any property located in the Nativa
Terra Subdivision No. 4 between 2006 and 2012." Woodworth Deel.

,r,r 3, 5 (emphasis added).

However, other documents submitted by Strata in support of its Motion suggest the contrary.
For example, in the draft release agreement Strata's counsel prepared for BrunoBuilt's
review and signature concerning the Rowans covenant not to sue, that agreement, in the Recitals
section, expressly states that Mr. Woodworth, as a Strata employee, "provided construction
oversight services for the construction of the Nativa Terra Subdivision in 2007 and 2008."
Scanlan Deel. Ex. E, p. 1, ,r B, Recitals section. Given those dates and Strata's contract with the
developers, the services Mr. Woodworth performed in 2007 and 2008 necessarily would have
included the oversight construction services Strata performed for Phase No. 4 of the subdivision,
where the Dempsey Property is located. Thus, this statement in the draft release agreement that
Strata's counsel prepared is in direct conflict with Mr. Woodworth's sworn statement that he did
not provide "any" work on "any" property located in the Nativa Terra Subdivision No. 4 between
2006 and 2012. Essentially, Strata's own documents create a conflict in the evidence regarding
what involvement Mr. Woodworth had with the engineering services Strata provided on the
Subdivision Project that BrunoBuilt claims were negligently performed.
Additionally, prior to joining Strata in 2006, Mr. Woodworth was employed by Materials
Testing and Inspection ("MTI"), another engineering firm also involved in construction of the
Subdivision Project. In a separate lawsuit brought by BrunoBuilt against MTI (the Kleinfelder
matter), BrunoBuilt has asserted a claim of professional malpractice against MTI regarding the
engineering services it provided in connection with construction of the Subdivision Project. The
underlying merits of that claim have yet to be tried, discovery remains open in that matter, and
no summary judgment motion has yet been filed by MTI challenging the merits of that claim. In
that lawsuit, BrunoBuilt alleges that MTI (including the engineers working for MTI during the
relevant time period, such as Mr. Woodworth), committed malpractice by, among other things,
failing to provide notice that the Terra Nativa subdivision is located on a historical landslide area
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and, thus, is not fit for residential construction. 10 BrunoBuilt is entitled to conduct discovery in
this case regarding what specific knowledge and involvement Mr. Woodworth had, by virtue of
his prior employment as an MTI employee, and later as a Strata employee, in the negligent
engineering services Strata performed on the Subdivision Project. Should the Court conclude,
for whatever reason, that there is insufficient factual evidence in the record to support a
malpractice claim against Mr. Woodworth at this time, BrunoBuilt respectfully requests that the
Court grant it an extension under Idaho Rule of Civil Procedure 56( d) to conduct discovery in
this matter to obtain additional evidence in support of its claim against Mr. Woodworth. Such an
extension would be particularly appropriate here, where discovery has not yet begun in this case.
Mr. Woodworth also co-authored the April 1, 2016 report that Strata prepared for the
developer, which is a key document BrunoBuilt relies upon in the preceding section to support
its equitable estoppel argument against Strata. Where it is undisputed that Mr. Woodworth was a
key player in the conduct that BrunoBuilt claims support its equitable estoppel argument against
Strata, naming Mr. Woodworth as a defendant in this action is appropriate, particularly at this
early stage of the proceedings. BrunoBuilt is entitled to conduct discovery to fully explore what
culpability Mr. Woodworth has, if any, in authoring Strata's 2016 report, as well as in assisting
with Strata's oversight construction services for the Subdivision Project. In light of the
foregoing, the Court should conclude that genuine issues of material fact exist regarding Mr.
Woodworth's involvement in the negligent engineering services at issue and, on that basis, deny
that portion of Strata's motion seeking summary judgment on BrunoBuilt's malpractice claim
against Mr. Woodworth. Alternatively, the Court should grant BrunoBuilt's Rule 56(d) motion
for more time to discover evidence that will allow it to adequately respond to Strata' s motion
concerning the merits of this claim.

V.

CONCLUSION

Based on the foregoing, the Court should deny Strata's Motion in its entirety on the basis
10

BrunoBuilt requests the Court take judicial notice of this complaint per IRE 201(b).
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that genuine issues of material fact exist which preclude summary judgment in Strata's favor on
the issues raised in its motion as a matter of law. Alternatively, the Court should conclude, as a
matter oflaw, that: (1) no binding settlement agreement exists between the parties; (2)
BrunoBuilt's malpractice claim is not time-barred, and/or Strata is equitably estopped from
arguing that said claim is time-barred; 3) the economic loss rule does not bar BrunoBuilt's claim;
and 4) sufficient grounds exist to support BrunoBuilt's malpractice claim against Mr.
Woodworth.
DATED: May 1, 2018

PERKINS COIE

LLP

B{!fp;t;,_):;fnW1•
Christine M. Salmi, ISB No. 5626
Attorneys for Plaintiff
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Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Kim Stachowicz, Deputy Clerk

Christine M. Salmi, Bar No. 5626
CSalmi@perkinscoie.com
PERKINS COIE LLP
1111 West Jefferson Street, Suite 500
Boise, ID 83702-5391
Telephone: 208 .343.3434
Facsimile: 208.343.3232

Attorneys for Plaintiff BrunoBuilt, Inc.
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
BRUNOBUILT, INC., an Idaho
Corporation,

Case No . CV0l-17-17395

Plaintiff,

DECLARATION OF WYATT JOHNSON
IN SUPPORT OF PLAINTIFF
BRUNOBUILT, INC.'S OPPOSITION TO
DEFENDANTS' MOTION TO ENFORCE
SETTLEMENT AGREEMENT, OR
ALTERNATIVELY, MOTION FOR
SUMMARY JUDGMENT

V.

STRATA INC.; CHRISM. COMSTOCK;
H. ROBERT HOW ARD; MICHAEL G.
WOODWORTH,

Defendants.

I, WYATT JOHNSON, state as follows :
1.

I am a shareholder with the law finn of Angstman Johnson and am cun-ently one

of the attomeys ofrecord for Plaintiff Bruno Built, Inc. ("Bruno Built") in several different
litigation matters involving the same subject matter as the present action, which involves claims
arising from a landslide that occurred in the Terra Nativa Subdivision situated in Boise, Idaho in
the Spring of 2016 ("2016 Landslide"). I was counsel of record for BrunoBuilt when it initially
filed claims against the named defendants in this action, Strata, Inc., Chris M. Comstock, H.
Robert Howard and Michael G. Woodworth (the "Strata Defendants"). Those initial claims were
set forth in a Complaint and Demand for Jury Trial filed by my office on behalf of Bruno Built on
December 19, 2016, known as Case No. CV0l-16-22915 in the District Court of the Fourth
Judicial District of the State ofldaho, Ada County ("the 2016 Action"). In light of the
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foregoing, I am familiar with all aspects of the present case. The following infonnation is based
on my personal knowledge.
2.

I have reviewed the Declaration of Kevin Scanlan In Support of Defendants'

Motion To Enforce Settlement, Or Alternatively, Motion for Summary Judgment filed in this
matter on April 5, 2018 ("Scanlan Declaration"), and the exhibits attached to his declaration. I
agree that the correspondence attached to the Scanlan Declaration are true and correct copies of
the correspondence referenced in that declaration. However, I disagree, in several material
respects, with the way Mr. Scanlan has described my communications with him concerning his
clients' (the Strata Defendants') desire to obtain a release of the claims that Bruno Built initially
asserted against the Strata Defendants in the 2016 Action.
3.

The following is a summary of the conversations I had with Mr. Scanlan

concerning the Strata Defendants' desire to obtain a release of the claims BrunoBuilt asserted
against them in the 2016 Action:
a.

On January 3, 2017, Mr. Scanlan and I met in-person to discuss the

Complaint BrunoBuilt filed against the Strata Defendants in the 2016 Action. During that
meeting, Mr. Scanlan discussed with me the various defenses he believed his clients had against
BrunoBuilt's claims. He also inquired whether BrunoBuilt would agree to dismiss the 2016
Action in its entirety with prejudice in exchange for Bruno Built receiving a covenant from Paul
and Becky Rowans ("the Rowans"), in which they would agree not to file suit against
BnmoBuilt, as the builder of their home, for any damages the Rowans had previously sustained
to their home as a result of the 2016 Landslide.
b.

During my January 3 meeting with Mr. Scanlan, Mr. Scanlan told me that

he, as counsel for Strata, was currently involved in settlement negotiations with the Rowans and
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several other homeowners who had purchased homes in the Terra Nativa subdivision and who
had all sustained damages to their respective homes as a result of the 2016 Landslide. I was
aware at that time that these parties had jointly filed suit against Strata and other various
engineers and engineering firms alleging, among other things, professional malpractice claims
against these parties based on the respective engineering work perfonned by these parties during
construction of the Terrra Nativa subdivision, and that this suit was known as Sericati et al. v.
Terra Nativa, LLP et al., Case No. CV OC 16-09068 filed in the District Court of the Fourth

Judicial District of the State ofidaho, Ada County ("Sericati Action").
c.

Mr. Scanlan proposed during our January 3 meeting that, if BrunoBuilt

would agree to dismiss its pending claims against Strata in the 2016 Action, Strata would
negotiate with the Rowans in the Sericati Action to secure a covenant not to sue from them, in
which the Rowans would agree not to sue BrunoBuilt for any landslide damages caused to their
home. I understood this was an attractive option to Strata because if Strata could secure a
covenant from the Rowans that they would not sue BrunoBuilt, Strata would then be assured that
it would not have to defend against any future contribution claim from BrunoBuilt, where the
impetus giving rise to such a contribution claim (i.e., the Rowans suing BrunoBuilt) would be
foreclosed.
d.

During our January 3 meeting, Mr. Scanlan made it clear to me that Strata

was not offering to pay any money to compensate BrunoBuilt for any damages BrunoBuilt had
sustained as a result of the 2016 Landslide (which were damages BrunoBuilt sustained in
connection with its agreement to build a home for William and Ann Dempsey). Rather, the sole
consideration Strata was offering in exchange for BrunoBuilt's agreement to dismiss its pending
claims against Strata in the 2016 Action was Strata's agreement to secure a covenant from the
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Rowans that they would not file suit against BrunoBuilt for the landslide damages caused to their
home (the "Rowans covenant not to sue").
e.

Contrary to Mr. Scanlan's recollection of events, I did not tell him during

the January 3 meeting that I would "recommend" to my client that it accept Strata's settlement
offer as relayed to me during that meeting. Rather, I infonned Mr. Scanlan that I would discuss
Strata's settlement offer with my client and I would get back to him once I had done so.
f.

On January 5, 2017, Mr. Scanlan called me to inquire about what

BrunoBuilt's position was concerning the settlement offer he had relayed to me during our
January 3 meeting. At that time, I infonned Mr. Scanlan that BrunoBuilt's principal, Robert
Bruno, was still thinking about Strata's offer. Mr. Scanlan then told me that BrunoBuilt had
until Monday, January 9, 2017, to accept Strata's offer.
g.

During our January 5 call, Mr. Scanlan and I also discussed whether

BrunoBuilt would be agreeable to dismissing the entire 2016 Action against all named
defendants, or if it would instead choose to maintain its claims against the other named
defendants in the 2016 Action, but agree to indemnify Strata from any contribution claims Strata
may receive from the other defendants should BrunoBuilt prevail on its claims against the other
defendants (in other words, whether BrunoBuilt would agree to provide Strata with a Pierringer
release). I advised Mr. Scanlan during that call that I would discuss the Pierringer release option
with my client and I would get back to him regarding whether my client would agree to that
proposal.
h.

On Monday, January 9, 2017, I traveled to Twin Falls to attend a

deposition in another matter. On my retum trip from Twin Falls, I spoke on the telephone first
with Mr. Bruno and then with Mr. Scanlan. During my January 9 call with Mr. Scanlan, I
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advised him that BrunoBuilt would be willing to dismiss its claims against Strata in exchange for
a release from the Rowans, but BrunoBui]t required that it have the direct and independent right
to enforce any covenant not to sue that the Rowans might give to Strata in the Sericati Action. I
was adamant with Mr. Scanlan during our January 9 call that any agreement to settle in the 2016
Action would be conditioned upon Strata securing a covenant not to sue that was signed by the
Ro wans and that expressly stated that BrunoBuilt was an intended third-party beneficiary of that
covenant. This was particularly important to my client because Bruno Built was not privy to the
confidential settlement negotiations occurring in that case. Specifically, BrnnoBuilt was not
privy to any confidential settlement negotiations Strata was purportedly having with the Rowans
and the other homeowner plaintiffs in the Sericati Action regarding any covenants not to sue and
what the express tenns of those covenants may be. Ultimately, it was important to my client that
it have something in writing signed by the Rowans that it could rely upon in the unf01iunate
event that the Rowans tried to sue BrunoBuilt for their landslide damages at some later point in
time.
1.

In our January 9 call, Mr. Scanlan seemed reluctant to agree at that time to

BrunoBuilt's insistence that it be made an express third-party beneficiary of any covenant not to
sue that the Rowans may sign in the Sericati Action. Mr. Scanlan's reluctance was non-specific
and appeared to me to be out of concern that it would make his negotiations in the Sericati
Action more complicated. He did not share any details of his negotiations with the Ro wans or
give me any specific reason why he was not immediately receptive to BrunoBuilt's condition.
J.

The following day, on January 10, 2017, I received another telephone call

from Mr. Scanlan. During this call, our conversation focused again on whether or not any
settlement agreement reached between the parties would contain a Pierringer release from
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BrunoBuilt to Strata.
k.

Throughout all of my settlement negotiations with Mr. Scanlan, it was my

intent and understanding that, once the parties agreed on what the release tenns would be, those
tenns would be reduced to writing, and the parties would then have an opportunity to review and
sign any written document to the extent it accurately memorialized the terms each party had
agreed upon. It was also my intent and understanding that, in consideration for any promise
BrunoBuilt made to release its pending claims against Strata, Strata would provide BrunoBuilt
with a written covenant not to sue signed by the Rowans that expressly stated that BrunoBuilt
was an intended third-party beneficiary of the covenant.
1.

On January 20, 2017, I received a telephone call from Mr. Scanlan where

he again inquired about what BrunoBuilt's position was with regard to the settlement tenns
Strata had proposed. I believe it was at this time that I infonned Mr. Scanlan that I had spoken
with my client about the Pierringer release language and that my client had advised me that he
would agree to give Strata a Pierringer release. Based on my conversations with Mr. Scanlan, it
was my intent and understanding that Mr. Scanlan would prepare and send to me a draft
agreement memorializing the release terms the parties had agreed upon and that my client would
then have an opportunity to review the agreement and sign it, to the extent it accurately reflected
the parties' agreed-upon tenns.
m.

A few weeks later, on February 9, 2017, Mr. Scanlan sent me an email

attaching a draft release agreement for my client's review and signature. A true and correct copy
of Mr. Scanlan's February 9, 2017 cover email, along with the draft release agreement attached
thereto, is attached as Exhibit E to the Scanlan Declaration.
n.

Upon reviewing the draft release agreement Mr. Scanlan provided to me
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on February 9, I noticed that, although there was a passing reference to a covenant not to sue that
Strata had purportedly obtained from the Rowans in the Sericati Action (see Paragraph F in the
Recitals section of Exhibit E to the Scanlan Declaration), there was nothing in the draft release
agreement itself that acknowledged what the express tenns of that covenant were.
o.

To date, neither I nor my client has ever received a written, signed

covenant not to sue from the Rowans, even though I have expressly demanded that one be
provided to me.
p.

In reviewing the draft release agreement Mr. Scanlan provided to me on

February 9, I also noticed that it included confidentiality provisions that purported to preclude
BrunoBuilt from publicly disclosing the tenns of the release agreement with Strata. (See
Paragraph 8.0 of Exhibit E to the Scanlan Declaration). This was concerning to me because at
no point had I or Mr. Scanlan ever discussed, during our settlement negotiations with one
another, any obligation that BrunoBuilt must keep the tenns of the parties' release agreement
confidential. The confidentiality tenns in Mr. Scanlan's draft agreement were material tenns
that my client had not agreed to.
q.

As a result, on March 1, 2017, I had a telephone call with Mr. Scanlan in

which I informed him that my client would not sign the draft release agreement he had prepared
because it did not accurately reflect the tenns counsel had previously discussed. I also advised
Mr. Scanlan that BrunoBuilt believed Strata had failed to deliver on its promise to provide
BrunoBuilt with a written, signed covenant not to sue from the Rowans. As a result, I infonned
Mr. Scanlan that BrunoBuilt intended to move forward with its claims against Strata in the 2016
Action.
r.

On March 3, 2017, I received an email from Mr. Scanlan's office with an
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attached letter, dated that same date, from Mr. Scanlan. A true and correct copy of this letter is
attached as Exhibit F to the Scanlan Declaration.
s.

In Mr. Scanlan's March 3 letter, he summarizes, for the first time, the

purported tenns of the Rowans covenant not to sue that Mr. Scanlan claims Strata obtained from
the Row ans in the Sericati Action. (See page 2 of Exhibit F to the Scanlan Declaration). 1
understand from reviewing the Scanlan Declaration in the present matter that the Rowans
purportedly signed this covenant not to sue on January 12, 2017, as part of the settlement Strata
reached with the plaintiffs in the Sericati Action. (See Paragraph 9 of Scanlan Declaration).

t.

On March 9, 2017, after sharing Mr. Scanlan' s threatening March 3 letter

with my client, I sent Mr. Scanlan an email in which I advised Mr. Scanlan that my client had reevaluated its position and was now prepared to move forward with the settlement process.
However, I pointed out to Mr. Scanlan in my email that another concern my client had with the
draft release agreement he had prepared was that it failed to contain a mutual release of claims
and that, as presently written, BrunoBuilt was the only party responsible for providing a release
of claims, which was not acceptable to BrunoBuilt. A true and correct copy of my March 9
email to Mr. Scanlan is attached as Exhibit G to the Scanlan Declaration.
u.

On March 14, 2017, Mr. Scanlan called me to tell me that Strata would not

agree to a mutual release of claims. I responded that I would need to consult with my client to
detennine if this would be a deal-breaker for my client.
v.

After speaking with my client, I sent an email to Mr. Scanlan on March

14, 2017, in which I advised him that my client would insist upon obtaining a mutual release
from Strata and that my client was no longer interested in providing Strata with a Pierringer
release. A true and correct copy of my March 14 email to Mr. Scanlan is attached as Exhibit H
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to the Scanlan Declaration.
w.

Several months went by before I received a revised draft release

agreement from Mr. Scanlan by email on May 10, 2017. The revised draft release agreement
included the mutual release language BrunoBuilt had insisted upon, but it still contained the
Pierringer release language I had expressly told counsel that BrunoBuilt was no longer

interested in providing. A true and c01Tect copy of Mr. Scanlan's May 10, 2017 cover email,
along with the revised draft release agreement attached thereto, is attached as Exhibit H to the
Scanlan Declaration.
x.

On June 9, 2017, I received an email from one of Mr. Scanlan's

associates, Kevin Griffiths, in which Mr. Griffiths indicated that he was following up on the
status of the parties' release agreement and wanted to know if BrunoBuilt had agreed to sign the
agreement. I responded to Mr. Griffiths' email a few days later on June 14, 2017, in which I
advised him that I was in the process of trying to reach my client to secure its signature on the
draft agreement. A true and correct copy of my email correspondence with Mr. Griffiths in this
regard is attached as Exhibit I to the Scanlan Declaration.
y.

Almost two months later, when Mr. Griffiths emailed me again on July 31,

2017 to inquire about the status ofBrunoBuilt's signature on the draft release agreement, I had
not been able to secure my client's signature. As of the present date, Bruno Built has never
signed the draft release agreement Mr. Scanlan prepared.
z.

I understand that Christine Salmi with the law finn of Perkins Coie, LLP

sent a letter to Mr. Scanlan on August 2, 2017, on behalf of BrunoBuilt, which addresses
BrunoBuilt's position that no valid and enforceable release of claims exists between BrunoBuilt
and Strata. I was provided with a courtesy copy of that letter from Ms. Salmi's office and I
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reviewed a draft of the letter prior to it being sent to Mr. Scanlan. A true and correct copy of Ms.
Salmi's August 2 letter is attached as Exhibit K to the Scanlan Declaration.

Pursuant to Idaho Code§ 9-1406, I declare under penalty of perjury pursuant to the law
of the State of Idaho that the foregoing is true and correct.
DATED: April 30, 201 8
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ANGSTMAN JOHNSON
3649 North Lakeharbor Lane
Boise, ID 83703
Phone: (208) 384-8588
Fax:
(208) 853-0117
Email: wyatt@angstman.com
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the pt day of May, 2018, I filed the foregoing
electronically through the iCourt E-File system, which caused the following parties or counsel to
be served by electronic means, as more fully reflected on the Notification of Service:
Kevin J. Scanlan
Kevin A. Griffiths
Duke Scanlan & Hall, PLLC
1087 West River Street, Suite 300
PO Box 7387
Boise, ID 83707
Telephone: 208.342.3310
Facsimile: 208.342.3299
Attorneys for Defendants Strata, Inc.,
Chris M Comstock, Michael G. Woodworth
and H Robert Howard

Hand Delivery
U.S. Mail
iCourt E-File
Facsimile
Email

D
D
�

D
D

DECLARATION OF WYATT JOHNSON IN SUPPORT OF PLAINTIFF BRUNOBUILT,
INC. 'S OPPOSITION TO DEFENDANTS' MOTION TO ENFORCE SETTLEMENT
AGREEMENT, OR ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT - 11

Page 181

Electronically Filed
5/1/2018 7:16 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Kim Stachowicz, Deputy Clerk

Christine M. Salmi, Bar No. 5626
CSalmi@perkinscoie.com
PERKINS COIE LLP
1111 West Jefferson Street, Suite 500
Boise, ID 83702-5391
Telephone: 208.343.3434
Facsimile: 208.343.3232
Attorneys for Plaintiff Bruno Built, Inc.

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF ADA
BRUNOBUILT, INC., an Idaho
Corporation,

Case No. CV0l-17-17395

Plaintiff,

DECLARATION OF ROBERT BRUNO IN
SUPPORT OF PLAINTIFF BRUNOBUILT,
INC.'S OPPOSITION TO DEFENDANTS'
MOTION TO ENFORCE SETTLEMENT
AGREEMENT, OR ALTERNATIVELY,
MOTION FOR SUMMARY JUDGMENT

V.

STRATA INC.; CHRIS M. COMSTOCK;
H. ROBERT HOWARD; MICHAEL G.
WOODWORTH,
Defendants.

I, ROBERT BRUNO, state as follows:
1.

I am the owner and President of Bruno Built, Inc. ("BrunoBuilt"), and have been

since its founding in 2000. BrunoBuilt is the named plaintiff in this action. As owner and
President of BrunoBuilt, I am familiar with all aspects of this case. The following information
and attached documents are based on my personal knowledge.
2.

I am also familiar with all aspects of a separate case BrunoBuilt filed against a

number of engineering firms and various individual engineers, all of whom performed
engineering services, like the named defendants in the present action did, in connection with
construction of the Terra Nativa Subdivision (also referred to as the "the Subdivision Project"),
which is situated in the Boise Foothills area. This separate lawsuit is entitled BrunoBuilt, Inc. v.
Kleinfelder, Inc. et al., Case No. CV0l-16-22915, and is currently pending before this Court in
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the District Court of the Fourth Judicial District of the State ofldaho, Ada County (the
"Kleinfelder Action").
3.

On April 11, 2018, legal counsel for BrunoBuilt in the Kleinfelder Action filed a

sworn affidavit by me, which I reviewed and signed. As stated in that affidavit, I have personal
knowledge about the information contained in that affidavit and the documents attached to that
affidavit.
4.

The crux of BrunoBuilt's claims asserted in the Kleinfelder Action, and

BrunoBuilt's professional malpractice claim asserted in the present action against the named
defendants in this action, arise from damages BrunoBuilt sustained in connection with a home
BrunoBuilt built for William and Amy Dempsey on a lot located in the Terra Nativa Subdivision,
known as 238 Alto Via, Boise, Idaho (the "Dempsey Property"), pursuant to a construction
contract BrunoBuilt entered into with the Dempseys on April 28, 2014.
5.

As noted in the April 11 affidavit I signed in the Kleinfelder Action, after the

Dempseys quitclaimed to BrunoBuilt the lot on which BrunoBuilt built their home, and the
majority of construction had been completed on the Dempsey home, in February 2016, the
ground around Alto Via Court in the Terra Nativa Subdivision began to slide. At that time, the
slide was not noticeable on the Dempsey Property. However, sometime between April and June
of 2016, cracking became visible in the front yard of the Dempsey Property. The earth
movement described here is referenced throughout my declaration as the "Terra Nativa
Landslide."
6.

My April 11 affidavit filed in the Kleinfelder Action identifies the action

BrunoBuilt was forced to take in an attempt to mitigate the damage caused to the Dempsey
Property by the Terra Nativa Landslide. See paragraphs 9 through 11 of my April 11 affidavit.
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7.

As a result of the damage that occurred to the Dempsey Property caused by the

Terra Nativa Landslide, as the property owner of the Dempsey Property and in response to
instructions I received from the Ada County Assessor's Office, I submitted an application to
obtain a Casualty Loss Exemption on the Dempsey Property for the tax years 2016, 2017, and
2018.
8.

As a result of filing those applications with the Ada County Assessor's Office

each year, I received a letter, very similar to the one attached hereto and marked Exhibit A,
which confirms that "due to the ground shifting" on and around the Dempsey Property, that
property is deemed by the Ada County Assessor's Office as "uninhabitable" and "unbuildable"
and, therefore, the property has been assessed a zero value. Attached hereto as Exhibit A is a
true and correct copy of a letter, dated July 27, 2017, which I received from the Ada County
Assessor's Office concerning the assessed value of the Dempsey Property for the tax year 2016,
which is zero. I received a similar letter from the Ada County Assessor's Office for the
Dempsey Property for the tax year 2017, and anticipated receiving another similar letter for the
tax year 2018.
9.

Attached hereto and marked Exhibit Bis a true and correct copy of a corrected

Assessment Notice I received for 2017 from the Ada County Assessor's Office relating to the
Dempsey Property.
10.

I recall that legal counsel for Bruno Built, who was Wyatt Johnson with the law

firm of Angstman Johnson at the time, filed an initial complaint on behalf of Bruno Built against
the named defendants in this action in December 2016, pursuant to my direction. In the
December 2016 complaint, BrunoBuilt asserted a professional malpractice claim against the
named defendants in this action, arising from certain engineering services those defendants
DECLARATION OF ROBERT BRUNO IN SUPPORT OF PLAINTIFF BRUNOBUILT,
INC. ' S OPPOSITION TO DEFENDANTS' MOTION TO ENFORCE SETTLEMENT
AGREEMENT, OR ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT- 3
126248.0002/13963 7282. 1

Page 184

provided in connection with construction of the Subdivision Project. It is my belief that, but for
the negligent engineering services these defendants performed in connection with the
Subdivision Project, as alleged in the Complaint filed in this matter, BrunoBuilt would not have
sustained the damages it has to the Dempsey Property.
11.

Although Mr. Johnson filed a complaint against these defendants in December

2016, the complaint was not immediately served on them or their counsel. Instead, I understood
Mr. Johnson and counsel for these defendants, Kevin Scanlan, began discussing potential terms
and conditions under which BrunoBuilt might dismiss its professional malpractice claim against
these defendants in exchange for receiving a covenant not to sue from Paul and Becky Rowans in
a separate legal matter known as Sericati et al. v. Terra Nativa, LLP et al., Case No. CV OC 1609068 filed in the District Court of the Fourth Judicial District of the State of Idaho, Ada County
(the "Sericati Action"). BrunoBuilt had previously contracted with the Rowans to build their
home, which was also located on a lot on Alto Via Court in the Terra Nativa Subdivision. The
Rowans' home had suffered damage as a result of the Terra Nativa Landslide. I understood that
the Rowans were two of several different home owners in the Terra Nativa Subdivision who had
filed suit, referred to here as the Sericati Action, against a number of engineering firms who had
performed services in connection with the Subdivision Project that the Rowans and others
alleged had been negligently performed.
12.

I have reviewed the Declaration that Mr. Johnson signed in support of

BrunoBuilt's opposition to the Motion to Enforce Settlement Agreement, Or Alternatively,
Motion for Summary Judgment that Defendants filed in this action. I am familiar with the events
described in Mr. Johnson's declaration and, to the best of my knowledge, I believe those events
are accurately described in his declaration, although I was not personally involved in the direct
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communications Mr. Johnson had with Mr. Scanlan.
13.

Despite Mr. Johnson's attempts to negotiate with Mr. Scanlan, no agreement was

ever reached between the parties, and at no time did I, on behalf of Bruno Built, ever agree to
sign, or in fact sign, any written agreement to settle BrunoBuilt's claims against the named
defendants in this action, or agree to release any such claims against the named defendants in this
action.
14.

As of the present date, I have never been provided with, nor have I ever seen, a

written covenant signed by the Rowans, in which the Rowans promise not to sue BrunoBuilt for
any damages they have sustained to their home as a result of the Terra Nativa Landslide.
15.

Sometime in the Spring of 2016, shortly after the first signs of the Terra Nativa

Landslide were visible to property owners in the Terra Nativa Subdivision, I received a letter, as
the property owner of the Dempsey Property, from the subdivision developers, Terra Nativa,
LLP, specifically, Richard Pavelek and Tim Day, who I understand are partners of Terra Nativa,
LLP. A true and correct copy of this letter, dated April 19, 2016, is attached hereto as Exhibit
C.

16.

Enclosed with the April 19 letter I received from the subdivision developer was a

letter, dated April 15, 2016, from Strata, Inc. ("Strata"), a named defendant in this action, which
was signed by Michael G. Woodworth, another named defendant in this action, and others on
behalf of Strata. Attached to Strata's April 15 letter was a report that Strata claimed to have
prepared relating to certain "ground displacements occurring in the Alto Via Court area of the
Terra Nativa Subdivision in Boise, Idaho," which I understood to be the Terra Nativa Landslide.

See April 15, 2016 Strata letter, attached hereto and marked Exhibit C. A true and correct copy
of the Strata report (without exhibits), which is referenced in Strata's April 15, 2016 cover letter,
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that I received as the property owner of the Dempsey Property, is attached hereto and marked
Exhibit D.

17.

I reviewed Strata's April 15 letter and attached report and understood that the

purpose of that documentation was to report Strata's findings and/or observations that it made
concerning the Terra Nativa Landslide and what factors may have caused the landslide.
18.

At the time I reviewed Strata's April 15 letter and attached report, which was

sometime in the Spring of 2016, I was not particularly alarmed or concerned by what I read in
those documents. There was nothing in those documents that suggested to me at that time that I
or BrunoBuilt needed to take any action to preserve whatever legal rights I or the company may
have had as a property owner in the Terra Nativa Subdivision.
19.

Unfortunately, once visible signs of the Terra Nativa Landslide became apparent

on the Dempsey Property, which in tum lead to a host of problems BrunoBuilt had to attempt to
address in an effort to secure a Certificate of Occupancy for the Dempsey Property, BrunoBuilt
was eventually forced to consult with legal counsel. Following some due diligence investigation
by myself and legal counsel for BrunoBuilt, BrunoBuilt eventually was forced to file suit against
a number of parties responsible for providing engineering services in connection with
construction of the Subdivision Project, which included the named defendants in this action.
BrunoBuilt filed its initial complaint against the named defendants in this action in December
2016, but was required to later re-file its complaint in this action in September 2017, after
BrunoBuilt's original lawsuit was dismissed for failure to effect timely service.
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Pursuant to Idaho Code§ 9-1406, I declare under penalty of perjury pursuant to the law
of the State of Idaho that the foregoing is true and correct.
DATED: May 1, 2018

obert Bruno
Owner and President ofBrunoBuilt, Inc.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the I 51 day of May, 2018, I filed the foregoing
electronically through the iCourt E-File system, which caused the following parties or counsel to
be served by electronic means, as more fully reflected on the Notification of Service:
Kevin J. Scanlan
Kevin A. Griffiths
Duke Scanlan & Hall, PLLC
1087 West River Street, Suite 300
PO Box 7387
Boise, ID 83707
Telephone: 208.342.3310
Facsimile: 208.342.3299
Attorneys for Defendants Strata, Inc.,
Chris M Comstock, Michael G. Woodworth
and H Robert Howard

Hand Delivery
U.S. Mail
iCourt E-File
Facsimile
Email
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D

Christine M. Salmi
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ADA COUNTY

COMMISSIONERS'
OFFICE
200 W. Front Street
Boise. Idaho 83702
(208) 287-7000
Fax: 287-7009
bocc l@adaweb.net
www.adacounty.id.gov

July 27, 2017

Bruno Built, Inc.
947 E. Winding Ct.
Eagle, ID 83616
RE·

2016 Casualty Loss Exemption for Parcel R5983390014
Property Address: 23 8 N. Alto Via Ct. Boise, ID 83 7 I 2

To Whom It Concerns:
Your 2016 Casualty Loss Exemption application was approved by the Board of Equalization
th
(BOE) during the May 30 hearing. The approved exemption reduced the value to $0 for land
and or improvement. The reduction in value \\as warranted due to the ground shifting; which
rendered the homes uninhabitable and land unbuildable.
Sincerely,
The Ada County Board of Equalization
/
£

~

<... < x_) l t. ,c ~~
Angel Dicus, Hearings Clerk
cc:

Robert McQuade, Assessor's Office
Vicky Mclnt)Te, Treasurer's Office
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Robert H. McQuade
~

J
•

CORRECTED 2017

HIS IS NOT A BILL
DO NOT PAY.

ASSESSMENT NOTICE

Ada County Assessor
190 E Front Street Suite 107
Boise, ID 83702-7300
adacountyassessor.org

For any questions, please notify the Assessor's Office immediately
(208) 287-7250
Assessor's Telephone Number:
egraham@adaweb.net

PARCEL DESCRIPTION:
PAR #0014 OF LOT 16 BLK 6
NATIVA TERRA SUB #4
PARCEL A R/S 9074
#0010-S

Parcel Address:

238 N AL TO VIA CT
BOISE ID 83712

Appeals of your property value must be filed in
writing , on a form provided by the County , by:
June 26, 2017

BRUNOBUILT INC
947 E WINDING CREEK DR
EAGLE ID 83616-7231

01-5

Tax Code Area:

Parcel Number:

R5983390014

ASSESSED VALUE OF YOUR PROPERTY
LOTS/ACRES

CURRENT DESCRIPTION

CURRENT YEAR'S VALUE

LAST YEAR'S VALUE

1.208

RES LOT OR TRACT
RES IMPROVEMENT

TOTAL ASSESSED VALUE:
LESS HOMEOWNERS EXEMPTION:
NET TAXABLE PROPERTY VALUE:

195,000
0

0
0

195,000
0
195,000

0
0
0

These values mav not include oersonal orooertv values. Taxes are based on the values shown on this Notice and on the Budgets of the taxing districts.

HISTORICAL ASSESSED
VALUES & TAXES
Property Roll
Black = Total Assessed Value
Gray"' Taxes
Current Year Tax not yet available

TAXING DISTRICT INFORMATION
TAXING DISTRICTS
ADA COUNTY
EMERGENCY MEDICAL
ADA COUNTY HIGHWAY DIST
SCHOOL DISTRICT NO. 1
BOISE CITY
MOSQUITO ABATEMENT
COLLEGE OF WESTERN IDAHO

PHONE NUMBER
(208) 287-7000
(208) 287-2962
(208) 387-6123
(208) 854-4029
(208) 384-3732
{208) 577-4646
(208) 562-3299

THIS IS NOT A BILL DO NOT PAY.

DATE OF PUBLIC
BUDGET HEARING
7-17-2017
7-17-2017
8-23-2017
6-12-2017
7-18-2017
7-17-2017
7-18-2017

See the back of this Notice for details

This is an update to your 2017 assessment; if you have
questions contact the Assessor's Office at (208) 287-7200.
100264-0000061
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IYOUR RIGHT TO APPEAL

YOUR PROPERTY VALU~

To appeal your property value . you must file a written
form with the county board of equalization (BOE). The
form requires you to identify yourself, your property,
and the reason for your appeal. You can get the form
from your county assessor. clerk , or commissioners .

valuation with your county assessor's office to see if
the matter can be resolved prior to hearing the appeal.
NOTE: Contacting your county assessor does not
meet the requirements for filing an appeal.

If you do not file by the above deadline, you will
The form must be filed on or before the end of the lose your right to appeal your property value for
county's business day on the 4 th Monday of June. the current year.
(For the subsequent property roll. the filing deadline is
the 4 th Monday of November. For the missed property Contact your county assessor to learn more about
roll. the filing deadline is the following year's January property tax exemptions or other tax benefit programs.
meeting date for the BOE .) See Idaho Code section
63-501 A. In addition, you may wish to discuss your
property

BOARD OF EQUALIZATION (BOE) RESPONSIBILITIES AND DATES
The responsibilities of the BOE are to decide eligibility of June through the second Monday of July. For the
for property tax exemptions. hear appeals, and to subsequent property assessment roll. The BOE
meets each day from the forth Monday of
equalize the value of property.
November through the first Monday of December.
The board of county commissioners must meet as the For the missed property assessment roll, the BOE
meets in January of the next year. See Idaho Code
BOE on the 4 th Monday of each month from
th
sections 63-501 and 63-502 .
January through May and each day from the 4
Monday

TAXINGDISffilCT BUDGET HEARINGS
Taxing districts are required to notify the county clerk
of the date and location of their budget hearings by
April 30 of each year. This information is intended to
inform taxpayers when their taxing districts will hold
budget meetings.
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Remember to participate in setting district
budgets , such as school city, and county, by
attending the budget hearings noted on the
front of this notice . These budgets determine
how much tax will be paid.

EXHI BIT C
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TERRA NATIVA,LLP
726 Vista A venue
Boise, Idaho 83705
208 345-2421

April 19, 2016

Dear Homeowner/Property Owner:
As Partners of Terra Nativa, LLP, we wanted to update you on all of the efforts we have
been making to address the ground movement problems on your or your neighbors' property and
within the Terra Nativa Subdivision the last several weeks.

Since the first of March, we have been doing whatever we reasonably can to determine
what has caused and is causing the surface and subsurface ground movement above and below
Alto Via Place. This phase of Terra Nativa Subdivision was planned, developed and constructed
in and prior to 2008. We were assured at the time by and relied upon a number of engineers and
engineering studies and recommendations, all of which were followed, that the construction and
development was proper and met all City and geotechnical requirements. The City and its
engineers likewise approved the plans prior to construction and signed off on the development as
constructed. However, something has occurred recently and is continuing to occur, to cause the
problems you are now experiencing. We have retained engineering consultants, some who were
involved in the planning and development originally, and some who are new. The consultants
have not yet provided us with a specific cause or solution, but we are continuing daily in the
effort to get answers.
We have enclosed for your reference a copy of the Phase I Report of Strata Engineering
which we received last Friday. Strata was retained by us a few weeks ago to undertake this
initial analysis and assessment. While we do not agree with or endorse all of the historical
background recited in the report, we wanted to provide you with the report as soon as possible.
We and the City and its consulting engineering firm are studying the report to determine the most
appropriate next steps to go forward. Strata has asked us to also advise you that this report is
being provided for general information purposes only; that investigation and analysis is ongoing
and the report is not to be relied upon by the recipients. The City of Boise has been and will
continue to be involved in this process and in the end will have to be satisfied that whatever
solutions and construction is proposed meets City requirements and will in fact resolve the
current problems as well as stabilize the areas for continued construction.
Terra Nativa is committed to solve these problems satisfactorily, but we cannot do it
alone. We have neither the expertise ourselves or the resources to do so. You have quite likely
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notified your own homeowners or other insurance carriers of the effects of this ground
movement on your home and property. If you have not, you should do so as soon as possible.
You should also know that one of the contributing causes of what has occurred may be certain
work and changes in the water drainage system and design by the Ada County Highway District
above the Subdivision along Table Rock Road. We simply wanted to make you aware that in
order for a homeowner, property owner or builder to make a liability claim against ACHD, a
Notice of Tort Claim needs to be filed with the ACHD within 180 days of any event or
occurrence which may have triggered or contributed to cause what we have all experienced in
the Subdivision. · While we do not know for certain when this movement may have been
triggered, it may have been as early as January, 2016. Therefore, if any potential claim is going
to be filed with ACHD, it likely needs to be filed by the end of May.
Terra Nativa will continue to keep you advised and as up-to-date as we reasonably can
going forward. We know you are deeply concerned. Please do not hesitate to contact me if and
as you have questions. Hopefully, we will have realistic solutions to propose as soon as possible.
Sincerely,

Richard Pavelek
Partner to Terra Nativa, LLP

a.~

Tim Day
Partner to Terra Nativa, LLP
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April 15, 2016
File: BO16080A
Mr. Richard Pavelek
Mr. Tim Day
Terra Nativa LLC
726 South Vista Avenue
Boise, Idaho 83705

RE:

Geotechnical Consulting Services
Phase 1 Summary Report
Terra Nativa Subdivision
Alto Via Court
Boise Idaho

Hello Dick and Tim:
Strata, A Professional Services Corporation, (STRATA) presents this Phase 1 Summary of
our evaluation relative to our understanding of the observed ground displacements occurring in the
Alto Via Court area of the Terra Nativa Subdivision in Boise, Idaho. We accomplished this evaluation
referencing our proposal dated April 5, 2016.
This deliverable summarizes the results of our research, field exploration and testing,
geologic reconnaissance and laboratory testing accomplished to-date. The findings and opinions
presented herein are based on our current understanding of the site/subsurface conditions relative to
areas of observed movement. Portions of this deliverable cannot be relied upon individually without
the supporting text of remaining sections, appendices, and figures.
In our opinion, time is of the essence in arresting the observed displacement. Therefore, we
recommend you proceed expeditiously to accomplish our proposed Phase 2 scope of services as
outlined in our proposal addendum dated April 14, 2016 as soon as possible. Additionally, we
anticipate you may provide this deliverable to various stakeholders for review and comment. We
welcome this collaborative approach, and will be available to meet with stakeholders to work
together toward a common solution.
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Geotechnical Consulting Services
Phase 1 Summary Report
Terra Nativa Subdivision
. North Alto Via Court
Boise, Idaho
INTRODUCTION
Strata, A Professional Services Corporation (STRATA) provides this summary of our
Phase 1 geotechnical consulting services to Terra

Nativa, LLP, relative to our

understanding of the observed ground displacements occurring in the North Alto Via Court
area of the Terra Nativa Subdivision in Boise, Idaho, Idaho. We accomplished this
evaluation referencing our proposal dated April 5, 2016. To undertake our evaluation,
STRATA completed the following:
1. Reviewed our Geotechnical Engineering Evaluation dated November 13, 2003, and
construction monitoring data from 2007 through 2008, both of which we
accomplished for Terra Nativa, LLP, during previous projects.
2. Provided a list of immediate action items for Terra Nativa, LLP (Terra Nativa) to
consider undertaking to help reduce the risk of further displacements. This list was
supplemented on April 12, 2016, with additional drainage action items.
3. Reviewed reports and data collected and prepared by others, including subsurface
borings, inclinometer readings , and results of utility observations. External
infonnation includes the following:
{j Reports from homeowners in the area, some provided by you;
{j Survey data points on the subject property;
~ Historical drawings of utilities, topography and the like;
~ Various utility stakeholder knowledge (Suez, ACHD, City of Boise, lntermountain
Gas), and ;
~ Subsurface exploration notes and inclinometer readings provided by Materials
Testing and Inspection (MTI).
4. Reviewed aerial photographs to help understand surface conditions prior to and
following development.
5. Met with stakeholders on April 6, 2016, including the City of Boise, Ada County
Highway District, Suez Water, Idaho Power, lntennountain Gas and yourself to
coordinate efforts related to potential safety concerns.
6. Coordinated with Terra Nativa, LLP to observe 5 test pits advanced up to 14 feet
below the surface and 8 soil borings with inclinometer and/or piezometer installations
to depths between 36.5 to 101.5 feet. Test pit and boring locations are provided on
Plate 1, Exploration Location Plan. We visually described, classified, and logged the
soil encountered referencing the Unified Soil Classification System (USCS).
7. Obtained inclinometer and piezometer readings on a regular basis to evaluate
displacement magnitude using a calibrated inclinometer probe from RST Company.
These measurements are ongoing .
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8. Accomplished laboratory testing
International procedures.

on select soil samples referencing ASTM

Based on the field and laboratory scope accomplished above, we have processed
and reviewed the collected data, and accomplished engineering analysis to evaluate the
extent of the current observed displacement, likely modes and mechanisms of displacement
and possible contributing factors. We further summarize these efforts below.
HISTORICAL INFORMATION

On a previous project, STRATA provided a geotechnical evaluation for the Terra
Nativa Subdivision No. 3 in September 2003. The geotechnical deliverable for the
subdivision's mass grading and infrastructure was completed in November 2003. We
supplemented the deliverable in March of 2004 based on comments from a Kleinfelder, Inc.
3rd party review, requested by the City of Boise.
STRATA was later re-engaged to provide construction consultation and testing
services for the earthwork construction in 2007 for Subdivision No. 3 (Platted as Subdivision
4) including North Alto Via Court and the adjacent lots. Construction of the lots and
roadway, including utilities, was complete in early 2008. During this project, STRATA
provided construction observation and testing for the mass grading; however, STRATA did
not provide observation and testing for utilities, pavement structure, and other infrastructure
features.
We understand the utility trench in the roadway between the Sericati Residence and
the Rowan Residence (289 and 241 North Alto Via Court, respectively), which extends up to
20 feet below existing pavement, exhibited settlement and subsidence of the asphalt paving
shortly after construction was complete in 2008. Based on reports from Terra Nativa, we
understand ACHD excavated and replaced approximately 4 feet of existing backfill and
repaved the surface in 2013. During our site visits beginning in March 2016, we collectively
noted settlement of the asphalt surface of the utility trench in front of the Rowan Residence,
as well as numerous other locations along North Alto Via Court.
In February 2013, STRATA completed a lot-specific geotechnical report for Lot 24
Block 6 (Sericati Lot). Subsequent to our preparation of this document, the homebuilder
contracted MTI to provide a recommended bearing pressure for design, document
excavation and foundation subgrade conditions, and accomplish quality control for backfill
placement in March through April of 2013.
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In January of 2016, the Sericati's observed minor cracking in the interior of the
residence. Shadow Mountain Homes, the Sericati home builder, cleared landscape area
drains in February 2016 and the Sericati's reported increased interior distress, which
manifested primarily by drywall cracking and separation of wood flooring in the living room
area.
As a result of the various displacements reported by the Sericati's and Shadow
Mountain Homes, STRATA, as well as MTI, was contacted by Terra Nativa on March 1,
2016, to observe the displacements and other displacements at various locations along
North Alto Via Court. Terra Nativa requested MTI to observe 8 soil borings in the vicinity of
the Sericati residence and North Alto Via Court. Subsequently, STRATA met with Terra
Nativa, MTI , and Tealey's Land Surveying (Tealey's) several times on-site during March to
assist with developing an exploration/monitoring plan. MTI provided soil samples from
Boring B-8 requested by STRATA on April 4, 2016.
SOIL AND GEOLOGIC EVALUATION PROCEDURES

This deliverable summarizes our phase 1 geotechnical consulting services as
outlined in our authorized proposal dated April 5, 2016. STRATA accomplished this
evaluation based on geologic reconnaissance, subsurface exploration and review of general
geologic and geotechnical literature, which, in our opinion, is applicable to the proposed
development site. We describe specific aspects of evaluation procedures more thoroughly
in the following sections.
Geologic Review
To prepare this soil and geologic evaluation, STRATA reviewed available geologic

mapping and other information, which, in our opinion, provides relevant information.
Specifically, we reviewed and researched relevant portions of the following documents:
~

Beck, Chris C., 1989. Geologic Engineering Maps of the Boise Foothills, Ada
County, Idaho: Slope, Hydrology, Soils, Geology and Land-use Hazards: Idaho
Geological Survey Technical Report 89-2, 5 pl. , scale 1:24,000.

~

Burnham, W.L. and Wood, S.H., 1992, Geologic Map of the Boise South
Quadrangle, Ada County, Idaho: Idaho Geological Survey Technical Report Series.

~

Clemens, D.M., and Wood, S.H., Radiometric Dating, Volcanic Stratigraphy, and
Sedimentation in the Boise Foothills, Northeastern Margin of the Western Snake
River Plain, Ada County, Idaho, lsocron/West, no. 59, May 1993.
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~

0th berg, K. L. and L. R. Stanford, 1992, Geologic Map of the Boise Valley and
Adjoining Area, Western Snake River Plain, Idaho, Geology Map Series, Scale
1:100,000, Idaho Geological Survey, Moscow, Idaho.

~ STRATA, Geotechnical Engineering Evaluation, Proposed Nativa Terra Subdivision

No. 3, Boise, Ada County, Idaho, November 13, 2003. File No. NATTER B97020E.

We utilized the above references, as well as information collected during our
subsurface investigation and laboratory testing, as the primary basis for our evaluation.
Subsurface Exploration
At Terra Nativa's request, MTI observed and obtained samples from 8 subsurface

borings (B-1 through B-8 consecutively) in March 2016. The approximate locations of the
MTI borings are provided on Plate 1. MTI provided draft-boring logs for these explorations
on Aprll 14, 2016.
In April 2016 STRATA coordinated an excavator and driller on behalf of Terra
Nativa, to excavate 5 test pits to a maximum depth of 14 feet below the surface using a
Hitachi EX 200 LC and Case 580 excavator and to advance 8 additional borings (B-9
through B-16 consecutively) to a maximum depth of 101.5 feet. Haz Tech Drilling advanced
soil borings using a CME 85 and a BK 81, truck-mounted drill rig equipped with 8-inch
outside diameter hollow-stem augers. The borings were advanced within and adjacent to
North Alto Via Court as well as the slope between North Alto Via Court and the access road
extending south from the North Strata Via Way Cul-de-sac.
A professional geologist and/or geotechnical engineer from our office logged and
visually classified the soil encountered in the test borings from April 7, 2016 to April 14,
2016. The approximate locations of borings are shown on Plate 1. We obtained select soil
samples for laboratory testing and visually classified and described soil encountered
referencing ASTM D 2487 and D 2488, Unified Soil Classification System (USCS). We
provide an explanation of the USCS in Appendix A, which should be referenced to identify
the terms and conditions used throughout this report and on exploration logs, which are also
presented in Appendix A.
We recovered samples within borings at various intervals, using a 2-inch outsidediameter split-spoon sampler with a 140-lb hammer falling 30 inches. Standard Penetration
Test (SPT) N6o values were recorded for each sample.

N50

values were obtained by

counting the number of hammer blows required to advance tt,e 18-inch sampler from 6 to
18 inches. The blow counts for each 6-inch segment of the sample are presented on
individual boring logs. We did not correct the SPT N-values for overburden pressures or
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dilation effects of the samplers. SPT N-values can provide an indication of the relative
density or consistency of the soil sampled, and is utilized for correlations to soil engineering
strength and other characteristics. In addition, relatively undisturbed samples of fine-grain
soil were obtained at select locations using a 3-inch outside-diameter California Modified
ring sampler. The blow counts for the 3-inch sampler were converted, using the Burmister
1948 method, to equivalent SPT N-values for a 2-inch outside-diameter split-spoon sampler
as shown on the boring logs. We obtained samples from the 2-inch and 3-inch split-spoon
samplers referencing ASTM D1586 and ASTM D3550, respectively.
At the completion of test pit exploration, we supervised test pit backfill using
previously excavated soil placed in lifts and compacted with the excavator bucket. The
borings were backfilled with sand for the piezometers or grout for the inclinometers and a
bentonite seal was placed near the ground surface referencing Idaho Department of Water
Resources requirements. We identified exploration locations in the field with standpipe flush

mount coverings. Currently, borings B-1 through B-11 have been survey located by
Tealey's. Borings B-12 through B-16 will be surveyed by Tealey's during the week of April
18, 2016.

Regional Geology
The Terra Nativa Subdivision No. 3 area was mapped by Beck (1989), Burnam and
Wood (1992), Othberg and Stanford (1992), and Clemens and Wood (1993), as sediments
of the Terteling Springs Formation overlying the Boise Volcanics assemblage, which is
situated over Idaho Batholith intrusive granite. The Terteling Springs formation is described
as mixed sand and silty sand with minor gravel and claystone. The Boise Volcanics are a
group of sediments and

rocks including basaltic tuff,

rhyolitic ash,

basalt, and

siltstone/claystone. The Boise Volcanics assemblage has been identified by past
investigators as having moderate potential for slope instability, shrink/swell action, and other
issues with respect to development.
Soil and lithologies encountered during this investigation include silty and clayey
sand, sandy and silty clay, clay, ash, weathered sandstone, and decomposed granite
associated with the lower units of the Terteling Springs formation, Boise Volcanics
assemblage, and erosional sediments likely derived from the Idaho Batholith, which are
exposed at higher elevations in the Boise Mountains.
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SUBSURFACE CONDITIONS

The subsurface conditions encountered in the borings advanced adjacent to North
Alto Via Court (STRATA borings 8-9 and B-16) consist of interbedded silt, silty sand and
sand layers with occasional thin layers of fat clay or volcanic ash (elastic silt) encountered
at depths of 30 to 40 feet. Dense to very dense poorly graded sand and silty sand is present
beneath the above sediments.
In borings B-11, B-12, B-13 and 8-14, lean to fat clay, clayey sand and elastic silt
soil is present in the upper approximate 20 to 40 feet, overlying medium dense to very
dense silty sand and poorly graded sand. We observed slickensided surfaces in test pit TP4 near the tension crack at the lower access road. The above soil is generally underlain by
dense to very dense silty-sand and poorly graded sand, which represents weathered
sandstone.
Groundwater was not encountered by MTI in borings B-1 through B-8 or by STRATA
in boring B-9, which were advanced within or adjacent to North Alto Via Court in March and
early April 2016. However, STRATA measured groundwater at a depth of 48 feet mid-slope
in boring B-14 and at depths of approximately 35 feet in boring B-11, 45 feet in boring B-12
and 14.5 feet in boring 8-15 at the time of drilling. Static groundwater level appears to be
controlled by confined,

yet discontinuous, conditions, based on first encountered

groundwater expressions versus subsequent measurements. The depth to groundwater
varies significantly with seasonal moisture, snowpack and changes in upslope drainage
patterns. We provide our most recent groundwater measurements, as measured in
piezometers on April 14, 2016 on Plate 1 as well as Table 1.
Table 1: Stabilized Groundwater Depths

i'
I

.
!

I
I

Location
Boring 8-10
(Access road to 270 North Strata Via Way)
Boring B-11
(Access road to 270 North Strata Via Way)
Boring 8-12
(Access road to 270 North Strata Via Way)
Boring B-14
(Mid-point of slope below 205 North Alto Via Court (Rossman Residence)
Boring B-15
(Access road from North Strata Via Way to North Costello Street)
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Groundwater Depth
and Date Observed)
32 Feet
(4/14/16)
12 Feet
(4/14/16)
29 Feet
(4/14/16)
44 Feet
(4/14/16)
13 Feet
(4/14/16)
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LABORATORY TESTING

We returned soil samples collected in the field to our laboratory for further
classification

and

testing . We accomplished

laboratory testing

referencing ASTM

International procedures. We accomplished limited laboratory testing on samples collected
during our field exploration. Specifically, we accomplished the following laboratory testing:
~

In-situ moisture content

~

Atterberg limits

~

In-situ unit weight

~

Direct shear

~

Grain size analysis

~

Triaxial shear

We present laboratory test results on exploration logs in Appendix A as well
Appendix B.
PRELIMINARY FINDINGS AND OPINIONS

General
As noted above, STRATA observed the displacement in the North Alto Via Court
area since early March, 2016. During this time , the surface expression of displacement,
based on our observation of surface cracking, has expanded from localized displacement
observed at 289 North Alto Via Court (Sericati Residence) to include portions of the North
Alto Via Court roadway, and 186 (Lamm Residence) to 238 North Alto Via Court
(Brunobuilt, Inc., New Construction) east side of roadway, portions of the currently vacant
lots at 238 and 270 Strata Via Court, and the access driveway leading to 270 North Strata
Via Court. Inclinometer readings obtained to-date suggest a relatively consistent rate of
displacement, with no discernible acceleration or deceleration.
Displacement Geometry
Based on our subsurface field investigation, and site reconnaissance, we identified
in our opinion, the likely extent of the observed displacement based on field mapping. The
estimated extent of the surface expression of displacement is provided on Plate 1. Further,
based on the installation of inclinometers, we estimate the depth at which displacement has
occurred, which is summarized in Table 2.
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Table 2: Displacement Summary Based on Inclinometer Data

--

Location

-

Boring B-4
(289 North Alto Via Court - Sericati Residence)
Boring B-6
(Behind sidewalk at 238 North Alto Via Court (Brunobuilt, New Const)
Boring 8-9
(Behind sidewalk at 186 North Alto Via Court (Lamm Residence)
Boring B-11
(Access road to 270 North Strata Via Court)
Boring B-12
(Access road to 270 North Strata Via Court)
Boring B-13
(Mid-point of slope below 289 North Alto Via Court (Sericati Residence)
Boring B-14
tMid-ooint of slope below 205 North Alto Via Court (Rossman Residence)
Notes: 1) Borings B-4 and B-6 were advanced under the d1rect1on of MTI
2) Inclinometer data from B-15 and 8-16 not available as of April 15, 2016

-

Estimated
Displacement Depth
53 Feet
42 Feet
30 Feet
17 Feet
42 Feet
48 Feet
75 Feet

We infer the estimated displacement depth presented in Table 2 based on
inclinometer readings collected in the above borings in late March to the current date.
STRATA collected the inclinometer data from inclinometers installed in borings B-9 through
B-14, while MTI collected inclinometer data in borings B-4 and B-6. Borings B-4 and B-6 are
currently inaccessible with an inclinometer probe due to displacement realized in these
casings. Inclinometer data collected to-date is provided as Appendix C.
Possible Displacement Causes
As noted in this deliverable's Historical Information section, North Alto Via Court, the

associated lot pads, and infrastructure, including utilities, were completed in early 2008.
Subsequent to this time, 5 homes were constructed in the affected area, with a 6th
residence near completion. As we understand, and as reported to us by Terra Nativa, other
than repair of utility trench backfill in the roadway in front of the Rowan Residence, no
significant evidence of displacement was noted until the Sericati's reported displacement
and distress to their residence in early 2016.
Based on this timing, our opinion is that the displacement has been triggered
primarily by a change in subsurface groundwater characteristics. Increased groundwater in
the subsurface can affect slope stability by both increasing the driving forces and reducing
resisting forces. First, the addition of groundwater adds weight to an overall slide mass,
thereby increasing the driving forces. Second, infiltrating groundwater can be confined by,
or perch on, a low-permeability layer, which saturates that zone and eliminates the natural
soil suction (water tension) that provides an apparent cohesive strength common to moist,

fj
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unsaturated soil. Additionally, increased groundwater in the subsurface results in a rise of
pore-water pressure, causing a buoyancy effect on the overlying soil and reducing the
effective stress on potential sliding surfaces located beneath the elevation of the measured
water surface. This decreased stress results in decreased shear strength. To-date, our
investigation has not identified a specific contributing factor that would result in a change in
subsurface water conditions; however, the change in subsurface water conditions may be a
result of one or more of the following (in no particular order):
~

Leaking utility lines,

~

Surface irrigation,

~

Naturally occurring groundwater fluctuation,

~

Up-gradient stormwater infiltration, including from East Table Rock Road,

!I, Errant surface runoff from residential lots, including roof runoff

Considering the numerous possible sources of water, on April 4, 2016, we provided
recommendations (action items) to Terra Nativa LLP and some of the stakeholders to
aggressively limit the potential for water intrusion. These recommendations included
terminating the subsurface water main, inspecting utility lines for leakage, extending an upgradient culvert along Table Rock Road, and repair to surface cracking to limit stormwater
infiltration.
Possible Remediation Concepts
As noted above, in our opinion, a change in subsurface water conditions and/or

elevations has likely triggered the observed displacement. With our understanding of the
surface and subsurface geometry of the mass displacement, we preliminarily anticipate 3
remediation concepts are viable. These concepts include slope dewatering, constructing a
mechanical buttress, or installing a reaction mattress with tensioned ground anchors. We
provide a conceptual description of each of these options below.
~

Dewatering - Based on our understanding of the geometry of the observed
displacement, lowering the groundwater in the lower portion of the displacement
area, specifically in the vicinity of borings B-11 and B-12, is an important component
for arresting the potential for continued displacement. The dewatering concept could
include constructing horizontal drains, vertical pumping wells or linear trench drains.

~

Mechanical buttress - Constructing a mechanical buttress, or retaining wall, is also
considered a viable option for arresting the slope displacement. The mechanical
buttress conceived incorporates vertical 5 to 6 foot diameter reinforced concrete
drilled shafts or steel H-piles driven below the depth of the observed displacement,
which will act in-part as shear pins. We anticipate the shafts or H-piles would be
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constructed with a horizontal spacing of approximately 8 to 1O feet for drilled shafts
and 3 to 4 feet for steel H-piles. The upper portions of the shafts or piles would be
anchored with a mechanical bar anchor (ideally) extending laterally beyond the zone
of displacement. We preliminarily anticipate the mechanical buttress could be
constructed at the base of the slope to the west of North Alto Via Court between
boring locations B-11 and B-12 or at the midpoint of the slope, between boring
locations B-13 and B-14.
~ Reaction mattress - An anchored soil reaction mattress, comprised of reinforced

concrete mats anchored with high-strength soil tendon anchors, is another possible
option to arrest the slope displacement. An anchored reaction mattress, through the
use of soil anchors, applies an active restraining force to the soil mass. The mattress
would likely consist of 8 to 10 foot square, reinforced concrete mats, each anchored
by a high-strength soil anchor extending beyond the displacement zone. Similar to
the mechanical buttress, we preliminarily anticipate the mattress may be constructed
along the base or near the mid-point of the slope west of North Alto Via Court.
While we preliminarily consider the above alternatives viable, additional evaluation
and design, as described in our proposed Phase 2 consulting services dated April 14, 2016,
will be required to fully evaluate the feasibility of the above options.
EVALUATION UMITA TIONS

This geotechnical deliverable is prepared to assist in evaluating the geometry and
potential cause or causes of observed ground displacement occurring at the North Alto Via
Court area of the Terra Nativa Subdivision in Boise, Idaho. Our services and this report are
not applicable to other sites, even adjacent to this development. Our services consist of
professional opinions and recommendations made in accordance with generally accepted
geotechnical engineering principles and practices, as they exist in Idaho at the time of this
report. This deliverable has been prepared under the premise that STRATA will be
providing continued consultation to Terra Nativa, LLP, specifically relative to our proposed
Phase 2 design services.
Soil and geologic materials, including groundwater, are variable in nature. STRATA's
exploration identified the conditions at the time of our site reconnaissance and evaluation
and in the discrete locations explored. Conditions may vary between exploration points and
at different times of the year. Additionally, STRATA is not and cannot be responsible for the
accuracy of infonnation collected by others.
The following plate and appendices accompany this deliverable:
Plate 1:
Appendix A:
Appendix B:
Appendix C:

Exploration Location Plan
Exploration Logs and Unified Soil Classification System
Laboratory Testing
Inclinometer Data
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Electronically Filed
5/1/2018 7:16 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Kim Stachowicz, Deputy Clerk

Christine M. Salmi, Bar No. 5626
CSalmi@perkinscoie.com
PERKINS COIE LLP
1111 West Jefferson Street, Suite 500
Boise, ID 83702-5391
Telephone: 208.343.3434
Facsimile: 208.343.3232
Attorneys for Plaintiff BrunoBuilt, Inc.
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
BRUNOBUILT, INC., an Idaho
Corporation,
Plaintiff,
v.
STRATA INC.; CHRIS M. COMSTOCK;
H. ROBERT HOWARD; MICHAEL G.
WOODWORTH,

Case No. CV01-17-17395
DECLARATION OF KIM SAMPO IN
SUPPORT OF PLAINTIFF BRUNOBUILT,
INC.’S OPPOSITION TO DEFENDANTS’
MOTION TO ENFORCE SETTLEMENT
AGREEMENT, OR ALTERNATIVELY,
MOTION FOR SUMMARY JUDGMENT

Defendants.

I, KIM SAMPO, state as follows:
1.

I am a senior litigation paralegal at the law firm of Perkins Coie LLP, which is

counsel of record for Plaintiff BrunoBuilt, Inc. (“BrunoBuilt”) in the above-entitled matter. I
have been a paralegal for Perkins Coie LLP for fourteen years. When Perkins Coie, LLP was
retained to represent BrunoBuilt in the above-referenced matter, I was assigned as paralegal for
the case. I have personal knowledge of, and am competent to testify to, the matters stated herein
and the documents attached hereto.
2.

On or about April 20, 2018, I contacted the Ada County Recorder’s Office,

located in Boise, Idaho to request copies of the official public records regarding the Terra Nativa
Subdivision (aka as Nativa Terra Subdivision). I received a copy of the following public
records:
DECLARATION OF KIM SAMPO IN SUPPORT OF PLAINTIFF BRUNOBUILT, INC.’S
OPPOSITION TO DEFENDANTS’ MOTION TO ENFORCE SETTLEMENT AGREEMENT,
OR ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT - 1
139639061.1
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a. Attached hereto as Exhibit A is a true and correct copy of the Plat of Nativa Terra
Subdivision No. 5, recorded on May 24, 2010 at Book 103, Pages 13742-43.
b. Attached hereto as Exhibit B is a true and correct copy of the Plat of Nativa Terra
Subdivision No. 6, recorded on October 21, 2011 at Book 104, Pages 14025-26.
c. Attached hereto as Exhibit C is a true and correct copy of the Plat of Nativa Terra
Subdivision No. 7, recorded on October 12, 2012 at Book 104, Pages 14177-78.
d. Attached hereto as Exhibit D is a true and correct copy of the July 13, 2012 Final
Central District Health Department Letter related to Nativa Terra Subdivision No.
8, recorded on October 12, 2012 as Document No. 112106068.
e. Attached hereto as Exhibit E is a true and correct copy of the Plat of Nativa Terra
Subdivision No. 8, recorded on October 12, 2012 at Book 104, Pages 14179-80.
f. Attached hereto as Exhibit F is a true and correct copy of the January 29, 2014
Final Central District Health Department Letter related to Nativa Terra
Subdivision No. 9, recorded on March 20, 2014 as Document No. 114020595.
g. Attached hereto as Exhibit G is a true and correct copy of the Plat of Nativa Terra
Subdivision No. 9, recorded on March 20, 2014 at Book 104, Pages 14685-86.
3.

On or about April 24, 2018, I contacted BrunoBuilt’s legal counsel’s office,

Angstman Johnson, regarding a separate but related case (BrunoBuilt, Inc. v. Kleinfelder, Inc. et
al., Ada County Case No. CV01-16-22915) and requested copies of documents they received
from Terra Nativa LLP. In response to this request, Angstman Johnson’s office provided copies
of discovery documents they obtained in or about October 2017 through a subpoena to Terra
Nativa LLP, the developers of the Terra Nativa Subdivision. Among other documents, I
received a copy of the following records:
DECLARATION OF KIM SAMPO IN SUPPORT OF PLAINTIFF BRUNOBUILT, INC.’S
OPPOSITION TO DEFENDANTS’ MOTION TO ENFORCE SETTLEMENT AGREEMENT,
OR ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT - 2
139639061.1
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a. Attached hereto as Exhibit H is a true and correct copy of relevant excerpts of a
September 29, 1992 Preliminary Soil & Geologic Evaluation Report prepared by
Defendant H. Robert Howard, P.E.
b. Attached hereto as Exhibit I is a true and correct copy of relevant excerpts of a
February 20, 1998 Geologic and Soil Engineering Evaluation Report.
4.

Finally, as part of our investigation into the claims in the above-entitled matter,

we obtained a transcript of the Deposition of H. Robert Howard, P.E., taken on February 14,
2018 in another separate but related case (Sericati, et al. v. Kleinfelder, Inc. et al., Ada County
Case No. CV OC 2016-09068). Attached hereto as Exhibit J is a true and correct copy of
relevant excerpts of H. Robert Howard’s February 14, 2018 deposition.
Pursuant to Idaho Code § 9-1406, I declare under penalty of perjury pursuant to the law
of the State of Idaho that the foregoing is true and correct.
DATED: May 1, 2018
/s/ Kim Sampo
Kim Sampo

DECLARATION OF KIM SAMPO IN SUPPORT OF PLAINTIFF BRUNOBUILT, INC.’S
OPPOSITION TO DEFENDANTS’ MOTION TO ENFORCE SETTLEMENT AGREEMENT,
OR ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT - 3
139639061.1
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the pt day of May, 2018, I filed the foregoing
electronically through the iCourt E-File system, which caused the following parties or counsel to
be served by electronic means, as more fully reflected on the Notification of Service:
Kevin J. Scanlan
Kevin A. Griffiths
Duke Scanlan & Hall, PLLC
1087 West River Street, Suite 300
PO Box 7387
Boise, ID 83 707
Telephone: 208.342.3310
Facsimile: 208.342.3299
Attorneys for Defendants Strata, Inc.,
Chris M Comstock, Michael G. Woodworth
and H Robert Howard

Hand Delivery
U.S . Mail
iCourt E-File
Facsimile
Email

□
□
~

□
□

Christine M. Salmi

DECLARA TION OF KIM SAMPO IN SUPPORT OF PLAINTIFF BRUNOBU ILT, INC. ' S
OPPOSITION TO DEFENDA NTS' MOTION TO ENFORCE SETTLEM ENT AGREEMENT,
OR ALTERNA TIVELY, MOTION FOR SUMMAR Y JUDGMEN T- 4
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PLAT OF

NATIVA TERRA SUBDIVISION NO. 5
C.P.&F. #781024
RIGHT-OF-WAY FOR E. TABLE ROCK ROAD

"::~:•~a ~ --

CHO::STRUMEN~-":__

CURVE TABLE
CURVE

RADIUS I

DEL TA

LENGTH

BEARING

E ----- ___ _____ _

·-----~

A PORTION OF THE SE 1/4, SECTION 12, T.3N., R.2E., B.M, AND
A PORTION OF THE SW 1/4, SECTIOfl 7, T.3fl., R.3E., B.M.
BOISE, ADA COUNTY, IDAHO
2010
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SCALE IN CEET
I' : 6C·'
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NOTES
I. 1'\INl;I'.,,.;,"', 9UILDING SE:l BACKS SHALL BE I~ f\CCORDANCE. WITI-I THE" BOISE: CITY

:ZONING ORDINANCE AT THE TIME OF ISSUANCE OF THE BiliLDING PERMIT OR AS
S:OEC'FtCALt..Y ~;,PROVED BY CUP02-GCQ32. AL!... :_or. PARCL!. AND TRP..CT SIZES
SH~' _ MEET ::1..,.,FNSIONAL :"i-;-ANDM.DS ~-S ESTA3. '?HE'.D IN -HF BOISE C -y ZONING
ORDlr~ANCE OR AS SPECIFICAI LY APPRCVED BY ClW0:2-0003?

2. ANY RESUBDlVISION OF THIS PLAT SHALL. CONFOR.M. TO 11--1E APPL-CABLE ZC~!\G
REGULATIONS IN EFrECT "I THE Ti/1',E or RESUBDIVISION.
3. 1hE LAND W'ITHIN THIS P_AT IS NC f ';,:i-1-llN A~ ,.'<.RIGA110N DISTmCT A$ DEF1NED I"
IDAHO COD[ 31-3805. AND T~E RF.QUIRE'.ME:NTS IN I.C. 31-"3805 ARE NOT APPLICABLE.
4. ALL LOIS ARE HEREBY DESIGNATED AS HAVING A PERMANENT PUBLIC UTILITIES,
::RAl'MGE A~D BJ/SE CIIY STREET LIGW EASE"'.UH OVER Tl+ TEN (JC·) 'TET
AD~ACENT l:J ,\'IY STREC: THAT IS DrnlCATED ~o I HE USE I..~- THE PUHLI;._ THIS
EASEMENT SHALL NOT PRECLUDE THE CONSTRUCTION OF HARU-SURFACEU DRIVEWAYS
AND WALK'-liAYS TO EA::H LOT

5. l, TEN (10) F·::oT PEl<,'l,.\'ffNT PUBLI~ UTILITIE::: 1,t;o DRA"N,\;";E EASE,.,c<CNT IS f-lER.:CflV
REJC:RVED _ ~,:S:\~ FIVE (5) F"LET <IN r,crn SIDES OF" EACH co .....,,,,.,ON INTER,:'< LOT Ll\r:
6. ALL LO ·s ABU~T NG THE sxn:~IOR eo..:~DA.RY OF TH£ SUBDl\'1S1~"1 ARE HER\:::Bi"
DESIGNATl::D AS HAVING A PERMANENT PUBLIC UTILITIES AND DRAINAGE EASE/1\t'.NT
O\'C:'< THE TE~ ;10) FEST 1\JJACENT n THE SAD e:xrrn10R BOUNDARY EXCEPT WHE:RE

NC·TCD.
7. THE DEVELOP/I\EN7 OF THIS PROPERT" SYALL BE. !"I C:Oi\\PLIANCE \1/1!14 ZOM!NC
ORDINANCE OR AS SPE:CIFICALLY APPROVED 8Y CUP•n-00019, CUP9B-00005.
GUPOl-00023, CFH97 ·00014, CFHOl-00005, AND CUP02· 00032.

LEGEND

8. INDIVIDUAL LOT DEVELOP,l',ENT SHALl. COfl\PLY ',/;TH B01Sti: H;c.LSIDE A~D F"OOTH,LL::i

BOUNDARY LINE
EASE"IENT BOUNDARY
CENTER LINE
SECTION LINE
ORIGlNAL LOT LINE
LOT LINE
FOUND BRASS CAP
0

FOUND 5/8' IRON PIN-PLS #4347

•

SET 5/8" X 30" IRON PIN w/CAP

0

FOUND V2' IRON PIN

SET 1/2' x 24 • IRON PIN w/CAP

j

Ir.
189.J-5-plol.C1,g

05-20 -'0

9. r:ACH LOT OWNER SHAI I HAVE A C[OTECHN1::.t,1_ ENGINEC:.~I~(;. EVALll1\Tl::;N
THIS
PERFORMED AS PART OF 1HE LOT PLANNING, DE.SIGN AND CONSTRUCTION
EVALUATION SHALl. illfcET THE Rt:::GUIRE/1\ENlS OF BOlh IHE ARCh,TE.:::TURA;.. .:o~aROL
C0/1\/11.ITTff AND THE ~·ooTHILLS ORDINANCE IN EFFE:CT AT THE: Tlillt:- OF DE:VE.LOPME:"NT
CF THE LOT
10. LOT 14 OF AL OCK 4 IS A C0/11/i\ON I.OT WHICH SIIAl.L BE OWNED AND /1\AINTAINED
BY THE TERRA NA71'VA HOM.;;:Q'"'NfR'S ASSOCIATtQN_ ~HS LOT C.4~'.'<0T BE DE\'t -OPED
FOR RESIDENTIAL PURPOSE IN TH[ FUTURE.
,I. -.IE 20-FT:T WIDE ~A,~;uSCAPE E!SCMENT ON LJT 14 o~ CLOCK 4, --~ IT ABUTS c:
TABLE ROCK ROAD, PROVIDl:.S A LANDSGAPE: BUFFE.f.l WHICH SHALL. B5: /I\AINTAIN5:D EIY
E:ITHER THE LOT u•,,n;ER OR THE TERRA ;-..ATIVA H0/1\EOWNER'S ASSOCIATION. SAID
BUFFER /1\AY NOT BE DISSOLVED WITHOUT THE EXPRESS CONSENT OF BOISE CITY
2. JRECT L r CR PARCEL .ACCESS TOE. TAB_E ~OCK RCAJ IS PROHIB - n EXCEPT
FOR THE'. WEST 100-FEET OF LOT i3 OF BLOCK 4

CALCULATED POINT - NOT SET

I

12 /7

AREAS D~VELOP,11\ENT CRD!NANCE, CHAPTER 4 OF THE INTERNATIONAL BUILDING- CODE,
CHAPTER 16 OF THE UN1FOIVI\ BUILDING CODE ANO THE CONDIT!O~S OF APPRC1'A~ FOR
CFHOl-00005 AND CFH03-00031

(28.71')

DAT A OF RECORD

EXHIBIT

C.P.&F. #101003064

A

__________
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TEALEY'S LAND SURVEYING
167 EAST 50th STREET - - - - - GARD£N CITY, ID. 837i4
208-38'.,-0636

Project No. 1890-5

Sheet 1 of 2

NATIVA TERRA SUBDIVISION NO
CERTIFICATE OF OWNERS

CERTIFICATE OF SURVEYOR

KNOW ALL MEN BY THESI:: PRESENTS: THAT WE THE UNDERSIGNED, DO HEREBY CERTIFY WE ARE THE
OWNERS OF THE REAL PROPERTY AS DESCRIBED BELOW AND IT IS OUR INTENTION TO INCLUDE SAID

REAL PROPERTY IN THIS PLAT.

5
APPROVAL OF CITY COUNCIL

I, PATRICK A. TEALEY, DO HEREBY CERTIFY THAT I A/II A PROFESSIONAL LAND SUR\IEYOR,
L!CENSE:D BY THE STATE OF !DAHO, AND THAT THIS PLAT, AS DESCRIBED IN THE CERTIFICATE
OF OWNERS AND THE ATTACHED PLAT, WAS DRAWN FROM AN ACTUAL SURVEY /1\ADE ON THE
GROUND UNDER /ol.Y DIRECT SUPERVISION AND ACCURATELY REPRESENTS THE POINTS PLATTED
THEREON IN CONFORMITY WITH THE STATE OF IDAHO CODES RELATING TO PLATS, SURVEYS AND
THE CORNER PERPETUATION AND FILING ACT, IDAHO CODE 5'5-1601 TI-IROUGH 55-1612.

I, THE UNDERSIGNED, CITY CLERK IN AND FOR BOISE CITY, ADA COUNTY, IDAHO DO 1-lEREBY CERTIFY
THAT AT A REGULAR /1\EETING OF THE CITY COUNCIL HELD ON THE ~ DAY OF ('O{}([Y)
20 ...ilL TH\S PLAT WAS DULY ACCEPTED AND APPROVED.

I, }OA,i,),.

A PARCEL OF LAND BEING A PORTION OF THE SE 1/4, SECTION 12, T.3N., R.2E .. B.M., AND A
PORTION OF THE SW J/4 OF SECTION 7, T.3N., R.3E., B.M.., BOISE, ADA COUNTY, IDAHO AND MORE
PARTICULARLY DESCRIBED AS FOLLOWS:

\l-Jn>,m»>J2,-(l,J,M5'\r1\A,

~~
7 - - -Q

BOISE, IDAHO

COMMENCING AT A BRASS CAP MARKING THE WEST 1/4 CORNER OF SAID SECTION 7; THENCE ALONG

PATRICK A. TEALEY, P.L.S. NO. 4347

THE WEST BOUNDARY OF SAID SECTION 7

SOUTH 01"02'07" WEST 963.8'5 FEET TO A POINT ON THE SOUTH BOUNDARY OF THE MENDED
PLAT OF THE CREST AT NORTHRIDGE (PHASE IID, AS FILED FOR RECORD IN THE OFFICE OF THE ADA

COUNTY RECORDER, BOISE, IDAHO IN BOOK 66 OF PLATS AT PAGE 6762: THENCS ALONG SAID SOUTH
BOUNDARY
NORTH 66 °4-9.'..;14" WEST 24.53 FEET TO A BRASS CAP MARKING THE NORTHEAST CORNER OF LOT 6
OF BLOCK 4 OF NATIVA TERRA SUBDIVISION NO. 2, AS FILED FOR RECORD IN THE OFFICE OF THE ADA
COUNTY RECORDER, BOISE, IDAHO IN BOOK 85 OF PLATS AT PAGE 945B, SAID POINT BE:ING THE: POINT
OF BEGINNING: THENCE ALONG SAID SOUTH BOUNDARY
SOUTH 66 "49'34" EAST 255.94 FEET TO AN IRON 'PIN: THENCE CONTINUING
NORTH 75"52'00" EAST 149.60 FEET TO AN IRON PIN MARKING THE SOUTHEAST CORNER OF SAID
AMENDED PLAT OF THE CREST AT NORTHRIDGE (PHASE Ill): THENCE ALONG THE EAST BOUNDARY OF
SAID AMENDED PLAT OF THE CRE:ST AT NORTHRIDGE (PHASE Ill)
NORTH !5"31'36" E:AST 164.89 FEET TO AN IRON PIN; THENCE CONTINUING
NORTH 01°02'07" EAST 78.04 FEET TO AN IRON PIN MRKING THE NORTHEAST CORNER OF LOT 22
OF BLOCK 3 OF SAID AMENDED PLAT OF 'THE CREST AT NORTHRIDGE (PHASE Ill), SAID POINT BEING ON
THE SOUTH RIGHT-OF-WAY LINE OF EAST TABLE ROCK ROAD; THENCE ALONG SAID SOUTH
RIGHT-OF-WAY LINE
SOUTH 88°22'00" EAST 98.00 FEET TO AN IRON PIN },\ARKING A POINT OF CURVE; THENCE
CONTINUING ALONG THE ARC OF A CURVE TO THE RIGHT 183.17 FEET, SAID CURVE HAVING A RADIUS OF
320.00 FEET, A CENTRAL ANGLE OF 32°47'47" AND A LONG CHORD BEARING
SOUTH 71°58'07',' EAST 180.68 FEET TO AN IRON PIN MARKING A POINT OF ENDING OF CURVE, SAID
POINT ALSO MARKING THE NORTHWEST CORNER NATIVA TERRA SUBDIVISION NO. 4, AS FILED FOR RECORD
IN THE OFFICE OF THE ADA COUNTY RECORDER, BOISE, IDAHO IN BOOK IOI OF PLATS AT PAGE 13334;
THENCE ALONG SAID WEST BOUNDARY
SOUTH 06 "22 '15" EAST 26.80 FEET, FORMERLY 28.71 FEET, TO AN IRON PIN; THENCE CONTINUING
SOUTH 42 "49'55" WEST 34.95 FEET TO AN IRON PIN MARKING A POINT OF CURVE; THENCE
CONTINUING ALONG THE ARC OF A CURVE TO THE LEFT 171.65 FEET, SAID CURVE HAYING A RADIUS OF
275.00 FEET, A CENTRAL ANGLE OF 35 °45 '48" AND A LONG CHORD BEARING
SOUTH 24"57'01" WEST 168.8B FEET TO AN IRON PIN MARKING A POINT OF ENDING OF CURVE:
THENCE LEAVING SAID \I/EST BOUNDARY
SOUTH 70"06'40" WEST 123.64 FEE:T TO AN IRON PIN: THENCE
SOUTH 50 "20 '35" WEST 193.56 FEET TO AN IRON PIN .¥.ARKING THE NORTHERLY MOST CORNER OF
LOT 10 OF SAID BLOCK 4 OF NATIVA TERRA SUBDIVISION NO. 3: THENCE ALONG THE NORTHWESTERLY
BOUNDARY OF SAID LOT 10
SOUTH 54 ° 18 '43" WEST 179.68 FEET TO AN IRON PIN MARKING THE NORTHEASTERLY CORNER OF
LOT 9 OF SAID BLOCK 4 OF NATIYA TERRA SUBDIVISION NO. 3, SAID POINT MARK.NG A POINT OF CURVE:
THENCE ALONG THE NORTHERLY BOUNDARY OF SAID LOT 9 ALONG THE ARC OF .6. CURVE TO THE LEFT
283.23 FEET, SAID CURVE HAYING A RADIUS OF 647.61 F"EET, A CENTRAL ANGLE OF 25°03'31" AND A
LONG CHORD BEARING
NORTH 56"21'42" WEST 280.98 FEET TO AN IRON PIN MARKING A POINT OF TANGENT: THENCE
CONTINUING
NORTH 66"53'27" WEST 25.56 FEET TO AN IRON PIN MARKING THE NORTHWESTERLY CORNER OF
SAID LOT 9 ON THE EAST BOUNDARY OF SAID LOT 8 OF BLOCK 4 OF NATIYA TERRA SUBDIVISION NO. 2;
THENCE ALONG EAST BOUNDARY
NORTH 18"07'29" EAST 209.32 FEET TO THE POINT OF BEGINNING,

APPROVAL OF ADA COUNTY HIGHWAY DISTRICT

CERTIFICATE OF COUNTY SURVEYOR

THE FOREGOING PLAT WAS ACCEPTED AND APPROVE
DISTRICT <:::O,._},\ISSIONERS ON THE ~ DAY OF ~-!;,'i°?f"~-

I, THE UNDERSIGNED, COUNTY SURVEYOR IN AND FOR ADA COUNTY, IDAHO, DO HEREBY CERTIFY THAT I
HAYE CHECKED THIS PLAT AND FIND THAT IT CO/IIPLIES WITH THE STATE OF IDAHO CODES RELATING TO
PLATS AND SURVEYS.

HEAL TH CERTIFICATE
SANITARY RESTRICTIONS AS
ACCORDING TO THE LETTER
LISTING THE CONDITIONS OF
ACCORDANCE WITH SECTION
DISAPPROVAL

CERTIFICATE OF COUNTY TREASURER

REQUIRED BY IDAHO CODE, TITLE '50, CHAPTER 13 HAYE BEEN SATISFIED
TO BE READ ON FlLE: WITH THE COUNTY RECORDER OR HIS AGENT
APPROVAL. SANITARY RESTRICTIONS /1\AY BE RE-IMPOSED, IN
50-1326, IDAHO CODE, BY THE ISSUANCE OF A CE:RTIFICATE OF

I, THE UNDERSIGNED, COUNTY TREASURER IN AND FOR THE COUNTY OF ADA, STATE OF IDAHO, PER THE
REQUIRE ... ENTS OF I.C., 50-1308, DO HEREBY CERTIFY THAT ANY AND ALL CURRENT AND/OR
DE:LINQUENT COUNTY PROPERTY TAXES FOR Tl-IE PROPERTY INCLUDED IN THIS PROPOSED SUBDIVISION
1-lAYE BEEN PAID IN FULL. THIS CERTIFICATION IS VALID FOR THE NEXT THlRTY (30s,SJei,,C"~'C<_U_I_S""'-

'J~/,/0

SAID PARCEL OF LAND CONTAINS 3.87 ACRES, MORE OR LESS.

;;;

W*'tr

DA E

v-1•r1"
THE EASEMENTS INDICATED ON THIS PLAT ARE NOT DEDICATED TO THI;: PUBLIC, BUT THE RIGHT TO
USE SAID EASE ... ENTS ARE HERE:BY RESERVED FOR PUBLIC UTILITIES AND FOR ANY OTHER USES AS
DESIGNATED HEREON, AND NO PERMANENT STRUCTURES ARE TO BE WITHIN THE LINES OF SAID
EASEMENTS. ALL OF THE LOTS WITHIN THIS PLAT WILL BE ELIGIBLE TO RECEIVE WATER SERVICE FROM
UNITED WATER IDAHO AND UNITED WATER IDAHO HAS AGREED IN WRITING TO SERVE ALL OF THE LOTS IN
THIS SUBDIVISION.
IN WITNESS WHEREOF WE HAYE HEREUNTO SET OUR HANDS THIS

~ DAY OF A-,,1,,I,,

, 20...l!....

TFRRA NA TIYA' LLP

-rdt~

TIMOTHY R. DAY, PARTNER

~ A ~ A ~ L E K , PARTNER

ACKNOWLEDGMENT

APPROVAL OF CITY ENGINEER
I, THE UNDERSIGNED, BOISE CITY ENGINEER, HEREBY STATE THAT THE RECOM/1\ENDED

'"'""" • "'" m, ~~

~6~~~v°6FID:~i / SS

COUNTY RECORDERS CERTIFICATE
STATE: OF IDAHO)
COUNTY OF ADAl

S.5

~

Y CERTIFY THAT THIS INSTRUMENT WAS FILED AT THE REQUES- OF \o::'1\e,,J.!:,.
A T ~ MINUTES PAST J.L_ O'CLOCK A:J,,..~~ DAY OF
ER INST~~~i- 1~ 0~00KJ~~~PLATS A~ PAGES\_
a_: THROUGH

2D_lg_,

ON Tl-llS ___:{_~--- DAY OF
4p,2&.L,.
,
BEFORE ME, THE UNDERSIGNED, A NOTARY PUBLIC
IN AND FOR SAID STATE, PERSONALLY APPEARED RICHARD A. PAYELEK AND Tl/1\0THY R. DAY, KNOWN OR
IDENTIFIED TO ME TO BE: PARTNERS IN THE PARTNERSHIP OF TERRA NATIVA, LLP AND THE PARTNERS WHO
SUBSCRIB°ED SAID PARTNERSHIP NAME TO THE FOREGOING INSTRUMENT, AND ACKNOWLEDGED TO /1\E THAT SUCH
PARTNERSHIP EXECUTED THE SA/IIE

IN WITNESS WHEREOF. I HAYE HEREUNTO SET MY HAND AND SEAL THE DAY AND YEAR IN THIS CERTIFICATE FIRST
ABOVE WRITTEN.

TEALEY'S LAND SURVEYING
187 EAST 50th STREET GARDEN CITY, ID, 6::3714
20B-385-0636
1890-5-back.dwg

04--05-10

16·39:38
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PLAT OF

NATIVA TERRA SUBDIVISION NO. 6
A PORTION OF 1!-IE SW 1/4, SECTION 7,
l3N., R.3E., B.M.
B01 SE, ADA COUNTY, IDAHO
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C.P.&F". #781024

I
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LEGEND
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BOUNDARY LINE
EASE/o\ENT BOUNDARY
CENTER LINE
SECTION LINE

;V

FOUND BRASS CAP
0

J[,

1['

•
®
□

FOUND 5/8" IRON PIN w/CAP - PLS f4347
SET 5/8" X 30' IRON PIN w/CAP
CALCULATED POINT, NOT SET
LOT NU/o\BER
ORIGINAL LOT LINE

NOTES
I. /1\INl,¥,UM BUILDING SETBACKS SHALL BE IN ACCORDANCE WITH THE □ OISE CITY
ZONING ORDINANCE AT THE TIME OF ISSUANCE OF THE BUILDING PEc-R/i\lT OR AS
SPE:Cl,='ICALL Y APPROVED BY CUP02-00032. ALL LOT, PARCEL AND TRACT SIZES
SHALL MEET DIMENSIONAL STANDARDS AS ESTABLISHED IN THE E.lOIS[ CIIY ZONING
ORDINANCE OR AS SPECl~ICALLY APPROVED BY CUP0:2-00032.

POINT OF BEGINNING

s ae

0

57"53' E

32c.,_,,oo"-·-_,,._,,,,.,,,,""'

/

/

P"OUNO 5/8'' /ROAi PIN w/CAP
PLS #4347

2. ANY ':s.ESUBDI•/ S1::N c:c -1-:s P_AT SHALL CONFORA TO Tl-IE APP_ ::'r,eli:: :ZONING
REGULATIONS IN E'.J"F"ECT AT THE Tlfi'.E OF' RESUBDIVISION

®

3. THE" LAND WITHIN THIS PLAT \SNOT WITHIN AN IRRIGATION DISTRICT AS DEFINED IN
IDAHO CODE 31-3605, AND THE REQUIREMENTS IN I.C. 31- JBOS ARE: NOT APPLICABLE.

BLOCK 4

4. ALL LOTS ARE 1-!EREBY DESIGNATED AS HAVING A PERMANENT PUBLIC UTIL\TIES,
TH:: TEN CIOl FEET
JqA:'-;AGE AND BOISE CITY STREET L'G\--'- EASE,11.Et-. T
ADJACENT TO ANY STREET THAT IS DEDICATED TO T>-11:' JSE CF" THE PllBUC. TH1S
HARD-SURFACED DRIVEWAYS
EASEMENT SHALL NOT PRECLUDE THE CONSTRUCTION
AND WALKWAYS TO EACH LOT

:::vrn
or

5. ALL LOTS ABUTTING THE EXTERIOR BOUNDARY OF l H[ SUBDIVISION ARE HEREBY
DESIGNATED AS HAVING A PERMANENT PUBLIC UTILITIES AND DRAINAGE EASEJ'i'.ENT
OVER THC:: -EN (IU tC:E l :..::~ACENT TO THE SAID EXTERIOR BOU~J~k.r' S'XCEPT
WHERE NCTED.

\

\
\
\

6. THE DEVELQP/1\EN I OF THIS PROPERTY SHALL Bl:'. IN COMPLIANCE WI! H ZONING
OROINANCE OR AS SPECIFICALLY APPROVED BY CUP97-00019, CUP98-·00005,
CUPOl-00023, Cr1197-00014. CFHOl-00005, AND CUP02-00032.
7. INDIVIDUAL LOT DEVE'l_OPi/1.ENT SHALL COMPLY WITH BOISE HILLSIDE' AND FOOTHILLS
AREAS D!::VELOf',\\EN; VKDINANCE, CHAPTER 4 OF THE INTERNATIONAL. ['.UiLDING CODE.
CHAPTER 8 OF -f-- 0: ,r, ;:-c,:.,!,\ 9~1-DING CODE AND THE CONDITIONS er-- ,.;p;,~OVA.L :-o~
CFHOl-::o::cs ANlJ ::s1.:;3-c::c,31

8. EACH _o- c,,,·;~[~ '.:'H:0.L'... 'HAVE A GEOTECHNICAL ENGINEl:'.RING r··.ALU'ITION
PERFORMED AS F/1f< i Of' THl:: LOT PLANNING, DESIGN AND CONSTRUCTION, THIS
EVALUATION SHALL MEET THE REQUIREMENTS OF BOTH THE ARCHITECTURAL CONTROL
CO,lo\,.\\.ITTE'.E AND TH.E FOOTHILLS 0RD1NANCE IN n"FECT AT THE TIME OF
DE'~ ELOPIIIENT OF THE LOT.
9. THIS LOT IS LOCATED IN AREA 'A" OF THE WILDLAND URBAN INTERFACE CODE AND
THE PROPERTY DEVELOPJ'i'.ENT AND CONSTRUCTION OF STRUCTURES SHALL COMPLY
\ollTH THE REQUIREMENTS OF BOISE CITY CODE SECTION 7-01-69.

"~

13*
1890-6-pfol .i!l'9 09-22-
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NATIVA TERRA SUBDIVISION NO. 6
CERTIFICATE OF OWNERS

CERTIFICATE OF SURVEYOR

KNOW ALL MEN BY THESE PRESENTS, THAT WE THE UNDERSIGNED, DO HEREBY CERTIFY WE ARE THE
OWNERS OF THE REAL PROPERTY AS DE:SCRIBED BELOW AND IT IS OUR INTENTION TO INCLUDE SAID

REAL PROPERTY IN THIS PLAT.

APPROVAL OF CITY COUNCIL

I, PATRICK A. TEA LEY, DO HEREBY CERTIFY THAT I AM A PROFESSIONAL LAND SURVEYOR,
LICENSED BY THE STATE OF IDAHO, AND THAT THIS PLAT, AS DESCRIBED IN THE CE:RTIFICATE
OF OWNERS AND THE ATTACHED PLAT, WAS DRA\1/N FROM AN ACTUAL SURVEY MADE ON THE
GROUND UNDER MY DIRECT SUPERVISION AND ACCURATELY REPRESENTS THE POINTS PLATTED
THEREON IN CONFORMITY WITH THE STATE OF IDAHO CODES RELATING TO PLATS, SURVEYS AND
THE CORNER PERPETUATION AND FILING ACT, lDAHO CODE 55-1601 THROUGH 55-1612.

~H:~E A~N~E;~~~NC:R ;~~T1%~E~~ ~H;Ng1T~o~o~~~1~

~~~D ~~A T~~u~A~~Yo~FHER~B~7Z~

20.JL_, THIS PLAT WAS DULY ACCEPTED AND A P P R O V E D . '

CITY~~
A PARCEL OF LAND BEING A PORTION OF THE SW 1/4 OF SECTION 7, T.3N., 3E., B.M., BOISE, ADA
COUNTY, IDAHO AND MORE PARTICULARLY DESCRIBED AS FOLLOWS:
COMMENCING AT A BRASS CAP MARKING THE WEST 1/4 CORNER OF SAID SECTION 7: THENCE ALONG
THE WEST BOUNDARY OF SAID SECTION 7
SOUTH 01°02'07" WEST 1207.42 FEET TO A POINT: THENCE LEAVING SAID WEST BOUNDARY AT
RIGHT ANGLES
SOUTH 88°57'53" EAST 320.50 FEET TO AN IRON PIN ON THE SOUTHERLY BOUNDARY OF NATIVA
TERRA SUBDIVISION NO. 5, AS FILED FOR RECORD IN THE OFFICE OF THE ADA COUNTY RECORDER,
BOISE, IDAHO IN BOOK 103 OF PLATS AT PAGE 13742, SAID POINT MARKING THE POINT OF BEGINNING;
THENCE ALONG SAID SOUTHERLY BOUNDARY
NORTH 50°20'35" EAST 193.56 FEET TO AN IRON PIN: THENCE CONTINUING
NORTH 70°06'40" EAST 123.64 FEET TO AN IRON PIN MARKING THE SOUTHEAST CORNER OF SAID
NATIVA TERRA SUBDIVISION NO. 5 ON THE WESTERLY RIGHT-OF-WAY LINE OF NORTH ALTO VIA COURT,
SAID POINT MARKING A POINT OF CURVE; THENCE ALONG THE SAID WESTERLY RIGHT -OF-WAY LINE
ALONG THE ARC OF A CURVE TO THE LEFT 1%.05 FEET, SAID CURVE HAVING A RADIUS OF 275.00
FEET, A CENTRAL ANGLE OF 40"50'49" AND A LONG CHORD BEARING
'
SOUTH 13°21'18' EAST 191.93 FEET TO AN IRON PIN MARKING A POINT OF TANGENT: THENCE
CONTINUING
SOUTH 33'46'42" EAST 81.71 FEET TO AN IRON PIN: THENCE LEAVING SAID WESTERLY
RIGHT-OF-WAY LINE
SOUTH 70°06'40'' WE:ST 292.61 FEET TO AN IRON PIN ON THE NORTHE:RLY BOUNDARY OF NATIVA
TERRA SUBDIVISION NO. 3, AS FILED FOR RECORD IN TH:C OFFICE OF THE ADA COUNTY RE:CORDER,
BOISE, iDAHO JN BOOK 93 OF PLATS AT PAGE 11288: THi:,:NCE ALONG SAID NORTHERLY BOUNDARY
NORTH 22 •57 '13" Wi:,:ST 204.83 FEET TO THE POINT OF BEGINNING,

PATRICK A. TEALEY, P.L.S. NO. 4347

APPROVAL OF ADA COUNTY HIGHWAY DISTRICT

CERTIFICATE OF COUNTY SURVEYOR

-~-#~

THE FOREGOING PLAT WAS ACCEPTEf:AAD APPROVE~ THE BOARD OF ADA COUNTY HIGHWAY

DISTRICT COMMISSIONE::,O~-T~~-...

DAY DF

'"~.
' -;_,

\

SAID PARCEL OF LAND CONTAINS 1.61 ACRES, MORE OR LESS.

I, THE UNDERSIGNED, COUNTY SURVEYOR IN AND FOR ADA COUNTY, IDAHO, DO HEREBY CERTIFY THAT I
HAVE CHECKED THS PLAT AND FIND THAT IT COMPLIES WITH T~E STATE OF IDAHO CODES RELATING TO
PLATS AND SURVEYS.

CHAR
ADA COUNTY HIGHWAY DISTRICT

THE EASEMENTS INDICATED ON THIS PLAT ARE NO' DEDICATED TO THE PUBLIC, BUT THE RIGHT- TO
USE SAID EASEMENTS ARE HEREBY RESERVED FOR PUBLIC UTILITIES AND FOR ANY OTHER USES AS
DESIGNATED HEREON, AND NO PERMANENT STRUCTURES ARE TO BE WITHIN THE LINES OF SAID
EASEMENTS. ALL OF THE LOTS WITHIN THIS PLAT WILL BE ELIGIBLt:,: TO RECEIVE WATER SERVICE FROM
UNITi:;:D WATER IDAHO AND UNITED WATER IDAHO HAS AGREED IN WRITING TO SERVE ALL OF THE LOTS IN
THIS SUBDIVISION.
~
IN WITNESS WHEREOF WE HAVE HEREUNTO SET OUR HANDS THIS

~ DAY

HEAL TH CERTIFICATE

O F ~ . 20.!L.
SANITARY RE:STRICTIONS AS
ACCORDING TO THE LETTER
LISTING THE CONDITIONS OF
ACCORDANCE WITH SECTION
DISAPPROVAL.

TERRA NATIVA, LLP

CERTIFICATE OF COUNTY TREASURER

REQUIRED BY IDAHO CODE, TITLE 50. CHAPTER 13 HAVE BEEN SATISFIE:D
TO BE READ ON FILE WITH THE COUNTY RECORDER OR HIS AGE:NT
APPROVAL. SANITARY RESTRICTIONS !A.AV BE: RE:-l!A.POSED, IN
50-1326, IDAHO CODE. BY THE ISSUANCE OF A CERTIFICATE OF

I, THE UNDERSIGNED, COUNTY TREASURER IN AND FOR THE COUNTY OF ADA, STATE OF IDAHO, PER THE
REQUIREMENTS OF I.C., 50-1308, DO HEREBY CERTIFY THAT ANY AND ALL CURRENT AND/OR
DELINQUENT couN-Y PROPERTY TAXES FOR THE PROPERTY INCLUDl::D IN THIS PROPOSED SUBDIVISION
HAVE SEEN PAID IN FULL, THIS CERTIFICATION IS VALID FOR THE NEXT THIRTY C30J DAYS ONLY.

'i51//J/
ACKNOWLEDGMENT
STATE OF IDAHO J SS
COUNTY OF ADA l

f.~~ _

ti\/L.:f_. _______ ,

ON THIS ___
DAY OF
20 \\_,BEFORE ME, THE UNDERSIGNED, A NOTARY PUBLIC
IN AND FOR SAID STATE, PERSONALLY APPEARED RICHARD A. PAVELEK, KNOWN OR IDENTIFIED TO ME TO BE A
PARTNER IN THE PARTNERSHIP OF TERRA NATIVA, LLP AND THE PARTNER WHO SUBSCRIBED SAID PARTNERSHIP
NAME TO THE FOREGOING INSTRUMENT, AND ACKNOWLEDGED TO ME THAT SUCH PARTNERSHIP EXECUTED THE
SAME.
❖o••iui•n~:'"D"r.,,,

,..... ~£,SD.

IN WITNESS WHEREOF, I
ABOVE WRITTEN.

c ".-.,

~~tJ'N't't1°&."'I\Y
/'~oTAJ?..r\

l

l*(00•:
'.. <J>

........~: l'

G

HAND AND SEAL THE DAY AND YEAR IN THIS CERTIFICATE FIRST

1

)*J

{j /3 \... \ooooe .;:,Q

,l

;•0~0;• \'0.~..,l~

APPROVAL OF CITY ENGINEER

10h/11

•··e,.,, 10 ,,,,,0••

I

ACKNOWLEDGMENT
~~~~~v°~FID:~i /

COUNTY RECORDERS CERTIFICATE

I, THE UNDERSIGNED. BOISE CITY ENGINEER, HEREBY STATE THAT THE RECOMMENDED
CONDITIONS OF BOISE CITY HAVE BEEN SATISFIED FOR THIS SUBDIVISION

STATE OF IDAHOl
COUNTY OF ADA)
I HEREB

SS

Je_f'"r'c..___

CERTIFY THAT THIS IN~T§UMENT WAS FILED AT THE REQUEST OF
AT
/1\INUTES(fAST ...J._ O'CLOCK E._M., THIS .ai!_f"DAY OF
UN;-ER INST~~~T i~ 0~o~KI

J ~ Q PLATS A~ PAGl::S ~ THROUGH

SS

th,i.'f'

ON HIIS ----~~-~-- DAY OF
'20_1\._, BEFORE ME, Ti.lE UNDERSIGNED, A NOTARY PUBLIC
IN AND FOR SAID STATE, PERSONALLY APPEARED Tl/1\0THY R. DAY, KNOWN OR IDENTIFIED TO ME TO BE A
PARTNER IN THE PARTNERSHIP OF TERRA NATIVA, LLP AND THE PARTNER WHO SUBSCRIBED SAID PARTNERSHIP
NA/1\1:: TO THE FOREGOING INSTRUMENT, AND ACKNOWLEDGED TO ME THAT SUCH PARTNERSHIP EXECUTED THE
SAME.

f:'e

<: -I II.-

IN WITNESS WHEREOF, I HAVE HEREUNTO SET MY HAND AND SEAL THE DAY AND YEAR IN THIS CERTIFICATE FIRST
ABOVE WRITTEN.

TEALEY'S LAND SURVEYING
187 EAST 50th STRE:ET . _ GARDEN CITY, ID. 83714
208-385-0636

Project No. 1890-6
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CURVE: TABLE

12 ~ 7

C.P.&F. #781024

t

CURVE'.

RADIUS

DE'.LTA

LE'.NGTH

C- I
c- 2
c- 3
c- 4
c- 5

275.00'
725.00'

40'50'49"
7°38'47"

196,05'

S 13°21'16" E

191.93'

35°45'48"
40"':,0'49"

S 29"'J7'18" E
S 24'57'01" W
S 13°21'18' E

%,68'

238.00'
238.00'

96.76'
148.56'
169,67'

76:2.00"
303.00'
697.00'
275.00'

7'38'47"
33"47'38"
7°23'41"
)3'27'26"

101.69'
178.71'

N 29'57'18" W

89.95'

N 30"04'52" W
S 27"02'59' E

c-.
c- 7
c- a

64.59'

BE'.ARING

S 16°52":i:3" E

PLAT OF

CHORD

NATIVA TERRA SUBDIVISION NO. 7

146.16'
1&6.10'
101.62'
176.14'
89.89'
64.44'

A RE-SUBDIVlSION OF LOT 15, BLOCK 4, NATIVA TERRA SUBDIVlSION NO. 6 AND
A PORTION OF TI-IE SW 1/4,SECTION 7,
T.3N., R.3E., B.1t
BOISE, ADA COUNTY, IDAHO

LINE: TABLE:
LINE'. I
L-1
L-2
L-3

BE'.ARING

2012

I LE'.NGTH

N 63°52'05" E
37.00'
I S 8:2 °55'53" E I 37.00'
N 62°14'00" W
29.10'

50

25

50

100

150

SCALE'. IN FEET
I" = 50'

I

N.

LEGEND
-- -

J[.,

1['

-

--

BOUNDARY LINE

- - - - - - - -

EASEfo\ENT BOUNDARY

-- -

CENTER LINE

--

-- - - - --

SECTION LINE

5)

FOUND BRASS CAP

®

FOUND 5/8" IRON PIN w/CAP - PLS #4347

e

SET 5/8' X 30" IRON PIN w/CAP

D°

CALCULATED POINT, NOT SET

@)

LDT NU/\\BER

---------------

ORIGINAL LOT LINE

ee;;;;;;z1

ROOF DRAIN EASE/\\ENT

NOTES
I. MINIMUM BUILDING SETBACKS SHALL BE IN ACCORDANCE WITH THE BOISE CITY
ZONING ORDINANCE AT THE TIME OF ISSUANCE OF THE BUILDING PER/l'olT OR AS
SPECIFJCALLY APPROVED BY CUP02-00032. ALL LOT, PARCEL AND TRACT SIZES
SHALL MEET DIMENSIONAL STANDARDS AS ESTABLISHE:D IN THE 801S5: CITY ZONING
ORDINANCE OR AS SPECIFICALLY APPROVED BY CUP02-00032.
2. A'W RESUBDIVISION OF THIS PLAT SHALL CON!='ORM TO THE APPLICABLC: ZONING
REI.ULATIONS IN EFFECT AT THE TIME 01=' RESUBDl\'ISION.

3. T~E LAND WIHHN THIS PLAT IS NOT \'IIT\-UN AN IRRIGATION DISTRICT AS DEFINED IN
IDAHO CODE :31-3605, AND THE REqUIRE::MENTS IN 1.C. 31-3605 ARE NOT APPLICABI...E

4. A!..L LOTS ARE HEREBY DESIGNATED AS HAVING A PERMANENT PUBLIC UTILITIES,
DRA~AGE AND BOISE CITY STREET LIGHT EASEMENT OVER THE TEN ( 10) F'::ET
AOJACENT TO ANY STREET THAT IS DEDICATEO TO THE USE OF THE PUBLIC. THIS
EASEMENT SHALL NDT PRECLUOE THE CONSTRUCTION OF HARD-SURFACED DRIVEWAYS
AND WALKWAYS TO EACH LOT,
5. TH5: DEVELOPMENT OF THIS PROPERTY SHALL BE IN COMPLIANCE WITH BOISE CITY
20N~G ORDINANCE OR AS SPECIFICALLY APPROVED BY CUP97-000l'il, CUP'i18-0000S,
CUPOl-00023, CFH97-000l4, CFHOI-OOOOS, AND CUP02-000:32.
6. INDIVIDUAL LOT OEVEL.OPMENT SHAL.L COMPLY WITH BOISE CITY HILLSIDE ANO
FOOTHILLS AREAS DEVELOPMENT ORDINANCE, CHAPTER 4 01=' THE INTERNATIONAL
BUILOING CODE, APPENDIX CHAPTER 3:3 OF THE UNl:'ORM BUILDING CODE ANO THE
CONDITIONS 01=' APPROVAL FOR Ci='HOl-0000'5 AND CFH0:3-00031.
7. EACl-l LOT OWNER 81-lALL HAVE A GEOTECHNICAL ENGINEERING EVALUATION
PE::Ri='ORMEO AS PART OF THE LOT PLANNING, DESIGN ANO CONSTRUCTION. THIS
EVALUATION 51-lALL MEET THE REQUIREMENTS OF BOTH THE ARCHITECTURAL CONTROL
COMMITTEE AND THE i='OOTHILLS ORDINANCE IN EFFECT AT THE TIME OF
DEVELOPMENT OF THE LOT.
8. THIS SUBDIVISION IS LOCATED IN AREA 'A" OF THE WILDLAND URBAN INTERFACE
CODE AND THE PROPERTY DEVELOPMENT AND CONSTRUCTION OF STRUCTURES SHALL
C0/1\i=ILY WITH THE REQUIRE:/1\ENTS OF BOISE CITY CODE SECTION 7-0H19,

EXHIBIT

C

__________

TIE.Al.EV'S LANID SUIRVEY!NG
1!!7 EAST 50th STREET GARDEN CITY, 10. 63714
206-365-06:3&

Project No. 1890-7
1890-7-plQ• ,dw~

10-08-12

CA:22•4'l

Jso~
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NATIVA TERRA SUBDIVISION NO. 7
CERTIFICATE OF SURVEYOR

CERTIFICATE OF OWNERS
KNO\<I ALL ~\EN BY THESE PRESENTS: THAT WE THE UNDERSIGNED, DO HEREBY CERTll""Y \\IE ARE THE
OWNERS OF THE REAL PROPERTY AS DESCRIBED BELOW AND IT IS OUR INTENTION TO INCLUDE SAID

REAL PROPERTY IN THIS PLAT.

A PARCEL OF LAND BEING A RE-SUBDIVISION OF LOT 15 OF BLOCK ,; OF NATIVA TERRA SUBDIVISION
NO. 6, AS FILED FOR RECORD IN THE OFFICE OF THE ADA COUNTY RECORDER, BOISE, IDAHO IN BOOK 104

APPROVAL OF CITY COUNCIL

I, PATRICK A TEALEY, DO HEREBY CERTIFY THAT I A/.1 A PROFE'.SSIONAL LAND SURVEYOR,
LICENSED BY THE STATE OF iDAHO, AND THAT THIS PLAT, AS DESCRIBED 'N THE CERTIFICATE
OF OWNERS AND THE ATTACHED PLAT, WAS DRA\VN FROM AN ACTUAL SURVEY MADE ON THE
GROUND UNDER fo\Y DIRECT SUPERVISION AND ACCUKATELY REPRESENTS THE POINTS PLATTED
THEREON IN CONFORMITY lv'ITH THE STATE OF IDAHO CODES RELATING TO PLATS, SURVEYS AND
THE CORNER PERPETUATION AND FILING ACT, IDAHO CODE 55-1601 THROUG,-l 55-1612.

OF PLATS AT PAGE 14025 AND A PORTION OF THE S\¥ 1/4 OF StCTION 7, T.3N., 3E., B.f,\., BOISE, ADA
COUNTY, IDAHO AND MORE PART/CULARL Y DESCRIBED AS FOLLOWS:
C0.~1/•\ENCING AT A BRASS CAP MARKING THE WEST 1/4 CORNER OF SAID SECTION 7: THENCE ALONG

THE WE:ST BOUNDARY OF SAID SECTION 7
SOUTH 01°02'07" WEST 1207.42 FEl:::T TO A POINT; THENCE LEAVING SAID WEST BOUNDARY AT
RIGHT ANGLES
SOUTH 88 °57'53" EAST 320.50 FEl:::T TO AN IRON PIN ON THE SOUTHERLY BOUNDARY OF NATIVA
TERRA SUBDIVISION NO. 5, AS FILED FOR RECORD IN THE OFFICI:: OF THE ADA COUNTY RECORDER,
BOISE, IDAHO IN BOOK 103 OF PLATS AT PAGE 13742, SAID POINT /!\ARKING THE POINT OF BEGINNING;
THENCE ALONG- SAID SOUTHERLY BOUNDARY
NORTH 50°20'35" EAST 193.56 FEET TO AN IRON PIN; THENCE CONTINUING
NORTH 70"06'40" EAST 123.64 FEET TO AN IRON PIN ,~\ARl<ING THE SOUTHEAST CORNER OF SAID
NATIVA TERRA SUBDIVISION NO. 5 ON THE \'/ESTERLY RIGHT-OF-WAY LINE OF NORTH ALTO VIA COURT,
SAID POINT MARKING A POINT OF CURVE; THENCE ALONG SAID \!,'ESTERLY RIG-HT-OF-WAY LINE ALONG
THE ARC OF A CURVE TO THS: LEFT 196.05 FE:E:T, SAID CURVE HAVING A RADIUS OF 275.00 FE:ET, A
CENTRAL ANGLE OF 40"50'49" AND A LONG CHORD BEARING
SOUTH 13'21'18" EAST 191.93 FEET TO AN IRON PIN MARKING A POINT OF TANGENT, THENCE
CONTINUING
SOUTH 33°46'42" EAST 127.67 FEET TO AN IRON PIN ~\ARKING A POINT OF CURVE; THENCE
CONTINUING ALONG THE ARC OF A CURVE TO THE RIGHT 96.76 FEET, SAID CURVE f-!AV!NG A RADIUS OF
725.00 FEET, A CENTRAL ANGLE OF 7"36'47' AND A LONG CHORD BEARING
SOUTH 29°57'18" EAST %.68 FEET TO AN IRON PIN; THENCE LEAVING SAID \'/ESTERLY
RIGHT -OF -WAY LINE
SOUTH 70°06'40" WEST 201.66 FEET TO AN IRON PIN: THENCE
SOUTH 79"44'36" WEST 95.62 FEET TO AN IRON PIN MARKING THE SOUTHEASTERLY CORNER OF
LOT II OF BLOCK 4 OF NATIVA TERRA SUBDIVISION NO. 3, AS FILED FOR RECORD IN THE OFFICE OF THE
ADA COUNTY RECORDER, BOISE, IDAHO IN BOOK 93 OF PLATS AT PAGE 11288: THENCE ALONG THE
NORTHEASTERLY BOUNDARY OF SAID NATIVA TERRA SUBDIVISION NO. 3
NORTH 3I°0El'IO" WE'.ST 126.43 FEET TO AN IRON PIN; THENCE CONTINUING
NORTH 22°57'13" WEST 204.83 FEET TO THE POINT OF BEGINNING,
SAID PARCEL OF LAND CONTAINS 2.54 ACRES, MORE OR LESS.

P A ~ A A ; ~ , P.L.S. NO. 4347

APPROVAL OF ADA COUNTY HIGHWAY DISTRICT

CERTIFICATE OF COUNTY SURVEYOR

THE FOREGOING PLAT WAS AC.CEPTo(l.al/ APPROVE~~::; OF ADA COUNTY HIGHWAY
-'--~
OISTRICT COI\MISSIONERS ON THE -<!!:>:!!'DAY OF

. . . .,. ,•~out•t·~.

/')?.~~:::{',
Q

c Al

I, THE UNDERSIGNED, COUNTY SURVEYOR IN AND FOR ADA COUNTY, IDAHO, DO HEREBY CERTIFY TH/IT I
HAVE CHECKED THIS PLAT AND FIND THAT IT COMPLIES 1','ITH THE STATE OF IDAHO CODES RELATING TO
~
PLATS AND SURVE';.

d?

---

\AN

CO~VEYOR

PL s .f.-3S"l

ADA COUNTY HIGHWAY OISTRICT

/tJ- Jt)- ;;u;/ ;;i_

h\S\]L.J,._J
;;:~ ......~~~~$
~<?..:?'
••,,, 'IYQ\S,,,•'

THE'. EASEMENTS INDICATED ON THIS PLAT ARE NOT DEDICATED TO THE PUBLIC, BUT THE RIGHT TO
USE SAID EASEfo\ENTS ARE HEREBY RESERVED FOR PUBLIC UTILITIES AND FOR ANY OTHER USES AS
DESIGNA-:-ED HEREON, AND NO PER/,\ANENT STRUCTURES ARE TO BE \<,'ITHIN THE LINES OF SAID
EASEMENTS. ALL OF THE LOTS \'/ITHIN THIS PLAT WILL BE ELIGIBLE TO RECEIVE \"/ATER SERVICE FRO/~
UNITED VIATER IDAHO AND UN.1TED WATER IDAHO f-lAS AGRE:ED IN V/RITING TO SERVE ALL OF THE LOTS IN
THIS SUBDIVISION.
IN WITNESS Wf-lEREOF WE HAVE HEREUNTO SET OUR HANDS THIS

!~•,r,~~•U~i•

~ DAY O F ~ , 20.11::'.:

TERRA NATIVA, LLP

rJx Mf«tbc

CERTIFICATE OF COUNTY TREASURER

HEALTH CERTIFICATE
SANITARY RESTRICTIONS AS
ACCORDING TO THE LETTER
LISTING THE CONDITIONS OF
ACCORDANCE VIITH SECTION
DISAPPROVAL.

REQUIRED 8Y IDAHO CODE, TITLE 50, CHAPTER 13 HAVE SEEN SATISFIED
TO BE READ ON FILE WITH THE COUNTY RECORDER OR HIS AGENT
APPROVAL. SANITARY RESTRICTIONS MAY EJE RE-IMPOSED, IN
50-1326, IDAHO CODE, BY THE ISSUANCE OF A CERTIFICATE OF

I, THE UNDERSIGNED, COUNTY TREASURER IN AND FOR THE: CQ'jNTY OF AD/\, STATE OF IDAHO, PER Tl-:E
REQUIRE:MENTS OF 1.C., 50-1308, DO HEREBY CERTIFY THAT ANY AND ALL CURRENT AND/OR
DELINQUENT COUNTY PROPERTY TAXES FOR THE PROPERTY INCLUDED IN THIS PROPOSED SUBDIVISION
HAVE BEEN PA!D IN FULL. THIS CERTIFICATION IS VALID FOR THE NEXT THIRTY C30J DAYS ONLY.

RICHARDJ<I.. PAVELEK, PARTNER

~~'-"1/1"-'d~-,'-"j/"'-.--'-L--=-c-·~&~-~-~~~W='J/.>«2DISTRICT f-!EAL TH DEPARTMENT'

ACl(NOWLEDG/1\ENT

ms

~6~~~/~FID:ii / SS
ON THIS ___ , _______ DAY OF-~"-.\"-( _____ , 20 \'Z... BEFORE AE. THE•LiNDERSIGNED, A NOTARY PUBLIC
IN AND FOR SAID STATE, PERSONALLY Ap'pEARED RICHARD A. PAVELEK, KNOWt,; OR IDE:NTIFIED TO il\E TO BE A
PARTNER IN THE PARTNERSHIP OF TERRA NATIVA, LLP AND THE PARTNER WHO SUBSCRIBED SAID PARTNERSf-!IP
NA!~E TO THE FOREGOING INSTRUJ\IENT, AND ACKNOWLEDGED TO ME THAT SUCH PARTNE'.RSHIP EXE:CUTED THE
SAME.
0

IN WITNESS ~/HEREOF, I f-!AVE
ABOVE IVRITTEN.

APPROVAL OF CITY ENGINEER

COUNTY RECORDERS CERTIFICATE

I, THE UNDERSIGNED, BOISE CITY ENGINE:ER, f-!EREBY STATE THAT THE RECOf,\MENDED
CONDITIONS OF BOISE CITY I-JAVE BEEN SATISFIED FOR THIS SUBDIVISION.

\t)~

NGINEER

ACl(NO\\ILEDG/1\ENT

~~~~~v°6t:~i / ss

,AN--

°>!-ZA/ 1-i..

STATE OF IDAHO)
COUNTY OF ADAJ

I HEREBY CERTIFY THAT THIS INSTRUMENT WAS FILED AT THE REQUEST OF

-n-c+; her

1°e'-:-ley f
1

'

20~*°°~\IN~bEC,PAST ~A~~\~c~&-~•--,J~~s]¾R~~~HOF
.
/(l,,ltJlae(oS"
~ Ui':DER INSTRW•IENT NO.

-1,J

ON THIS __ \-"L, ____ DAY OF ~"--'\\~ ______ , 20 \"'Z..., BEFORE ME, THE UNDERSIGNED, A NOTARY PUBLIC
IN AND FOR SAID STATE, PERSONALLY APPEARED TIMOTHY R. DAY, KNOWN OR IDENTIFIED TO ~IE TO BE A
PARTNER IN THE PARTNERSHIP OF TERRA NATIV/1., LLP AND THE PARTNER WHO SUBSCRIBED SAID PARTNERSHIP
NAME TO THI::: FOREGOING INSTRUMENT. AND ACKNOWLEDGED TO ME THAT SUCH PARTNERSHIP EXECUTED THE
SA!~!::

SS

~
-

~

Fu--$//,-

dJMMJ~

Aov D ~

l:::X-OFFICIO REcoXci

IN VIITNESS ~/HEREOF, I HAVE f-!EREUNTO SET MY f-lAND AND SEAL THE DAY AND YEAR IN THIS CERTIFICATE FIRST
ABOVE 'IIRITTE:N.
ARY PUBLIC FOR IDAHO
R

GARDEN Cln', ID. 83714
IB7 EAST 50th STREET 208-385-0636

~6~~1~11gil~~p/i:~:~,:~jj_

Project No. 1690-7
189:)-7-hnr.~ <1'1']

07-0:3-12

G/l:59:17
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AMOUNT .00
ADA COUNTY RECORDER Christopher D. Rich
BOISE IDAHO 10/12/12 10:14 AM
DEPUTY Nikola Olson
1111111111111111111111111111111111111
RECORDED-REQUEST OF

CENTRAL

GuU16b1~

Tealeys

112106068

/

"To improve the health of our communities by ide11tifying sustainable solutions to community health issues,
dei•eloping part11ershipsforimplementation of strategies, and demonstrating our .~uccess through measureme11t of outcomes."

12-0649
July 13, 2012
Christopher D. Rich
Ada County Recorder
200 West Front Street
Boise, ID 83 702
RE: Nativa Terra Subdivision No. 8
Dear Mr. Rich:
Central District Health Department has reviewed and does approve the final plat for this
subdivision for central water and central sewer facilities. Final approval was given
July 13, 2012.
Sanitary Restrictions as required by Idaho Code, Title 50, Chapter 13 have been satisfied
according to this letter to be read on file with the County Recorder or his agent listing the
conditions of approval. Sanitary Restrictions may be re-imposed in accordance with Section
50-1326, Idaho Code, by the issuance of a certificate of disapproval.

If you have any questions, please call 327-8517.
Sincerely,

Michael H. Reno, R.E.H.S.
Supervisor
Land Based Programs
cc: Department of Housing and Urban Development
Boise City Building Department
Boise City Planning Department
Terra Nativa, LLP
David Marks
MHR:bm

EXHIBIT

D

__________

Sen·ing Valley, Elmore, Boise, a11d Ada Co1111ties

Ada / Boise County Office

Elmore County Office

Valley County Office

707 N. Armstrong Pl.
Boise, ID 83704
Enviro Health. 327-7499
Reproductive Health: 327-7400
Immunizations: 327-7450
WIC: 327-7488
FAX: 327-8500

520 E. 8th St. North
Mountain Home, ID 8364 7
Env1ro. Health: 587-9225
Family Health: 587-4407
WI(: 587-4409
FAX: 587-3521

703 N. 1st St.
McCall, ID 83638
Ph. 634-7194
FAX: 634-2174
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PLAT OF
CURVE I RADIUS I

12

r

7

C- I
c- 2
c- 3

I 7:25.00'
750.00' I

697,00'

CURVE TABLE
DELTA
I LENGTH I
6'00'15"
1"9'6'47'
6"00'15'

NATIVA TERRA SUBDIVISION NO. 8
BEARING

I CHORD

A PORTION OF ll-lE SW 1/4,SECTION 7,
T.3N., R.3E., B.M.

75.97' I S 16"53'12' E I 75.94'
N 14"51'28' W
f:!5.48'
I 25.48'
73.01'
73.04'
N 16'53'12" W

C.P.&F. #781024

BOISE, ADA COUNTY, IDAHO
2012
50

25

50

100

150

SCALE IN FEET
I" = 50'

N.
LEGEND
BOUNDARY LINE
EASE1'\ENT BOUNDARY
CENTER LINE
SECTION LINE'.

s

FOUND BRASS CAP

0

FOUND 5/B" IRON PIN w/CAP - PLS t4347

.,

SE'.T 5/8" X 30" IRON PIN w/CAP

□ C

CALCULATE'.D POINT, NOT SET

®

LOT NU/!BER
ORIGINAL LOT LINE'.
ROOF DRAIN E'.ASE'.1'\E'.NT

NOTES
I. /I\INIMU/1\ BUll..DING SETBACKS SHALL. BE IN ACCORDANCE WITH THE BOISE CITY
20NING ORDINANCE AT THE TIME OF ISSUANCE OF THE BUILDING PERMIT OR AS
SPECIFICALLY APPROVECI BY CUP0.2-0003.2. ALL LOT, PARCEL ANCI TRACT SIZES
Sl-!ALL MEET Dll'<\ENSIONAL STANCIARDS AS ESTABLISHECI IN THE BO\SE CITY ZONING
OROINANCE OR AS SPECIF\CALLY APPROVEO BY CUP0.2-00032.
2. ANY RESUBDIVISION OF THIS PLAT Sl-!ALL CONFORM TO Tl-!E APPLICABLE ZONING
REGULATIONS IN EFFE.CT AT THE TIME OF RESUBDIVIS\ON .

.3. THE LAND WITHIN THIS PLAT IS NOT WITH\N AN IRRIGATION DISTRICT AS DEFINECI IN
IDAHO CODE 31-380'5, AND THE REQUIREMENTS IN \.C. 31-380'5 ARE NOT APPLICABLE.
4. THIS LOT IS !-IEREBY DESIGNATED AS HAVING A PERMANENT PUBLIC UTILITIES,
DRAINAGE AND BOISE C\TY STREET LIGHT EASEMENT OVER THE TEN (10) FEET
ADJACENT TO ANY STREET THAT IS DEDICATED TO THE USli. OF THE PUBLIC. T!-115
EASEMENT SHALL NOT PRECLUDE THE. CONSTRUCTION OF HARD-SURFACED DRIVEWAYS
AND WALKWAYS TO EACH LOT.
5. T!-IE tlE.VE.LOPMENT OF THIS PROPERTY SHALL BE IN COMPLIANCE W\TH 80\SE CITY
20NING ORDINANCE OR AS SPECIFICALLY APPROVED BY CUP97-00019, CUP98-00005,
CUPOl-00023, CFH97-00014, CFH0\-00005, AND CUP02-0003.2,
6. INDIVIDUAL LOT Dl::YC:LOPMC:NT SHALL COMPLY WITH BO\SE CITY HILLSIDE AND
FOOTHILLS ARE.AS OEVE.LOP/r\ENT ORDINANCE, CHAPTER 4 OF THE. INTERNATIONAL
BUILtllNG CODE, APPENDIX CHAPTER :3:3 OF THE UNIFORM BUILtllNG CODE AND THE
CONDITIONS OF APPROVAL FOR CFHOl-00005 AND CFH0:3-00031.

,.,~

EI\SE/1\ENT, INSTRUMENT NO. 10516SSS6 AND
A 25' ACHD STORM ORAIN e:ASEME:NT,
INSTRUMENT NO. 105048849.

I

7, EACH LOT Ol~NE.R SHALL HAVE A GEOTECHNICAL ENGINEERING EVALUATION
PERFORMED AS PART OF' THE LOT PLANNING, DESIGN AND CONSTRUCTION. THIS
EVALUATION SHALL Mli.ET Tl-IE REQUIREMENTS OF BOTI-I Tl-IE: ARCHITC:CTURAL CONTROL
COMM\TTE.E AND Tl-IE F'OOTHILLS ORDINANCE IN EFFECT AT THE TIME OF
DEVELOPMENT OF THE LOT.

I

I
LINE I
L-1
L-2
L-3
L-4

12

7

13

18

C.Fl .&F'.

LINE TABLE
BEARING
I LENGTH
27.83'
68.42'

N 27°28'17" E

S 19 •53 '20"

e:

S 76'06'55" W

25.00'

I N 74"30'00" E I

31.66'

#10!00306 ◄

EXHIBIT

E

__________
1890-6-~lot.dwg I0-CHl-12

8. TH\S SUBDIVISION IS LOCATED IN AREA 'A" OF THE WILDLAND URBAN INTERFACE
CODE AND THE PROPC:RTY DEVELOPMENT AND CONSTRUCTION OF STRUCTURES SHALL
COMPLY \l'\TH Tl-IE REQUIREMENTS OF BOISE CITY CODE. SECTION 7-01-M.

08,41,$'2

.lc~x
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NATIVA TERRA SUBDIVISION NO
CERTIFICATE OF SURVEYOR

CERTIFICATE OF OWNERS
KNO\rl ALL MEN BY THESE PRESENTS: THAT WE THE UNDERSIGNED, DO HEREBY CERTIF'Y WE Ail.E THE
OWNERS OF THE REAL PROPERTY AS DE:SCRIBED BELOW AND IT IS OUR INTENTION TO INCLUDE SAID
REAL PROPERTY IN THIS PLAT.

A PARCEL OF LAND BEING A PORTION OF THE SW 1/-4 OF Sli"CTION 7, T,3N,, 3E .. 8,M., BOISE, ADA
COUNTY, IDAHO AND MORE PART/CULARL Y DESCRIBED AS FOLLOWS:
COMMENCING AT A BRASS CAP MARKING THE WEST 1/4 CORNER OF SAID SECTION 7; THENCE ALONG
THE WEST BOUNDARY OF' SAID SECTION 7
SOUTH 01°02'07" WEST 1767,71 FEET TO A PO\NT1 THENCE LEAVING SAID
BOUNDARY AT
RIGl·IT ANGLES
SOUTH 88 "57 "53" EAST 666.24 FEET TO AN IRON PIN /1\ARKING THE NORTHWEST CORNER OF LOT
23 OF' BLOCK 6 OF NATIVi\ TERRA SUBDIVISION NO. 4, AS F'ILED F'OR RECORD IN Tl-Ht OF'F'ICE OF' THE
ADA COUNTY RECORDER, BOISE, IDAHO IN BOOK IOI OF' PLATS AT PAGE 13334, SAID POINT MARKING THE
POINT OF BEGINNING: THENCE
NORTH IS '23 '37" WEST 118.00 FEET TO AN IRON PIN1 THENCE
NORTH 27'28"17" EAST 27.63 FEET TO AN IRON PIN; THENCE
NORTH 1-4 '30'00" EAST l':10.00 FEET TO AN IRON PIN ON THE l~ESTERL.Y RIG!-IT-OF-WAY LINE OF
NORTH AL.TO VIA COURT; THENCE ALONG SAID WESTERLY RIGHT-OF-WAY LINE
SOUTH 11:l '!S:3 '20" EAST 68.'\2 FEET TO AN IRON PIN /.\ARKING A POINT OF CURVE:; THENCE
CONTINUING ALONG THE ARC OF' A CURVE TO THE R!GHT 75.97 FEET, SAID CURVE HAVING A RADIUS OF
7:25.00 FEET, A CENTRAL ANGLE OF 6'00'!5' AND A LONG CHORD BEARING
SOUTH 16 "53' 12" EAST 75,1,4 FEE'T TO AN IROt-. PIN MARKING THE NORTHEAST CORNER OF SAID
LOT 23; THENCE LEAVING SAID WESTERLY RIGHT-OF~WAY LINE' ALONG THE NORTH BOUNDARY OF SAID
LOT 23
SOUTH 76"06'55" WEST 210.17 FEET TO THE POINT OF' BEGINNING,

8
APPROVAL OF CITY COUNCIL

I, PATRICK A. TE:ALEY, DO hERE'BY CERTIFY THAT I AM A PROF'ESSIONAL LAND SURVEYOR,
LICENSED BY THE STATE OF IDAHO, AND THAT THIS PLAT, AS DESCRIBE:D IN THE CERTIFICATE:
OF OWNERS AND THE ATTACHED PLAT, WAS DRAWN F'ROM AN ACTUAL SURVEY MADE ON THE
GROUND UNDER M.Y DIRECT SUPErlVISION AND ACCURATELY REPrlESENTS THE: POINTS PLATTED
THEREON IN CONFORMITY WITH THE STATE OF IDAHO CODES RELATING TO PLATS, SURVEYS AND
THE CORNER PERPETUATION AND FILING ACT, IOAHO CODE ;i';i-1501 THROUGH 55-1612.

I, THE UNDERSIGNED, CITY CLl::RK IN AND F'OR BOISE CITY, ADA COUNTY, IDAHO DO HERE!3Y CERTIFY
THAT AT A REGULAR /1',EETING a,=- THE CITY COUNCIL HELD ON THE'~ DAY OF''9-:MA..( ,<
20..£.l:., THIS PLAT WAS DULY ACCt::PTED AND APP!iOVED.

PATRICK A. TEALEY, P.L.S. NO. 4347

we:sr

SAID PARCEL OF LAND CONTAINS 0.660 ACRE, MORE OR LESS.

APPROVAL. OF ADA COUNTY HIGHWAY DISTRICT

CERTIFICATE OF COUNTY SURVEYOR

~~•u

THE FOREGO/NG PLAT WAS ACCEPTED~ APPROVEtUJY1 ,THE BOARD OF ADA COUNTY HIGHWAY
DISTRICT COMMISSIONERS ON THC _A~ DAY OF
~

•l1'
~
\\
.it/
;••i"COU'',,~,,..

/ ,,o~-M...,N;,,/'
i

'I

~

-,

I, THE UNDERSIGNED, COUNTY SURVEYOR IN AND FOR ADA COUNTY, IDAHO, 00 HERE'BY CERTIF'Y THAT I
HAVE CHEClt:.ED THIS PLAT AND F'IND TH/IT IT CO/o\PLIES WITH THE STATE: OF" lOAHO CODE:S RELATING TO
PLATS AND SURVEYS;;
""7

~,A_/~

~"'=,~vo",,,.~==="Jl'---

cHA
ADA COUNTY HIGHWAY DISTRICT

/J~ S S-3,s-<'f

L\

/tJ-1~- Gl.fJIR_

~4''""'&-\1/
,.~X~~!n,•
1

THE E'ASEMENTS INDICATED ON THIS PLAT ARE NOT DEDICATED TO THE PUBLIC, BUT THE RIGHT TO
US5' SAID EASEMENTS ME HEREBY RESERVEO FOR PUBLIC UTILITIES AND FOR ANY OTHER USES AS
DESIGNATED HEREON, AND NO PERMANENT STRUCTURES ARE TO BE WITHIN THE LINES OF SAID
EASEMENTS. ALL OF THE LOTS WITHIN THIS PLAT \'/ILL BE SLIGIBLE TO RECEIVE WATER SERVICE FRO/I\
UNITED WATl::R IOAHO ANO UNITED WATER IDAHO HAS AGREED IN WRITING TO SERVE ALL OF THE LOTS IN
THIS SUBDIVISION.
IN WITNESS WHEREOF' WE HAVE HEREUNTO SET OUR HANDS THIS

J!

SANITARY RE'STRICTIONS AS
ACCORDING TO THE LE'TTER
LISTING THE CONDITIONS OF
ACCOROANCE WITH SECTION
DISAPPROVAL.

TERRA NATIVA, LLP

4.J~.

HEAL TH CERTIFICATE

DAY O F ~ ' 20~

CERTIFICATE OF' COUNTY TREASURER

REQUIRED BY IDAHO CODE, TITLE 50, CHAPTER 13 HAVE BEEN SATISF'IEO
TO BE READ ON F'ILE WITH THE COUNTY RECORDER OR HIS AGENT
APPROVAL. SANITARY RESTRICTIONS MAY BE RE-IMPOSED, IN
S0-13:26, \CAHO CODE, BY THE 1S3UANCE CF' A CERTIF'ICATE OF'

I, THE UNDERSIGNED, COUNTY TREASURER IN AND FOR THE COUNTY OF ADA, STATE: OF IDAf-KI, PER THE
REQUIREMENTS OF 1.C., 50-1308, DO HEREBY CERTIF'Y THAT ANY ANO ALL CURRENT AND/OR
DELINQUENT COUNTY PROPERTY TAXES FOR THE PROPERTY INCLUDED IN THIS PROPOSED SUBDIVISION
HAVE BEEN PAID IN FULL, THIS CEP.TIFICATION IS VALID FOR THE NEXT THIRTY (30) DAYS ONLY.

PARTNER

~fl£-- Rmf.I

ACKNOWLEDG"1ENT

?/IJ/,201:z..

DISTRICT HEAL TH DEPARTMENT, EHS

~6~~~v°6FID:~~ l) SS

"'7______

ON THIS ___
DAY OF --~~~-----· 20_\~, BEFORI:: ME, THE UNDERSIGNED, A NOTARY PUBLIC
IN ANO FOR SAID STATE, PERSONALLY APPEARED RICHARD A. PAVEL.EK, KNOWN OR IDENTIFIED TO ~IE TO BE A
PARTNER IN THE PARTNERSHIP OF' TERRA NATIVA, LLP AND TH.E PARTNER ll'HO SUBSCRISED SAID PARTNERSHIP
NA/Ill:: TO TH!:: F'OREGOING INSTRUMENT, ANO ACKNOWLEDGED TO ME THAT SUCH PARTNERSHIP EXECUTED THE
SAME.
.

IN WITNESS WHEREOF, I HAVE
ABOVE WRITTEN.

APPROVAL OF' CITY ENGINEER

COUNTY RECORDERS CERTIFICATE

I, THE'. UNDERSIGNED, BOISE CITY ENGINEER, HEREBY STATE THAT THE RECO~\MENDED
CONDITIONS OF' BOISE CITY HAVE BEEN SATISFIED FOR THIS SUBDIVISION.

~II

ACKNOWLEDGMENT

~:r:,,y..,

~GINEER

9

/z.4/("L

STATE OF' IDAHOJ
COUNTY OF ADAJ

SS

T£tAf$¥

1
I HEREBY CERTIFY THAT THIS IN,S,;:~UMENT WAS FILE:D AT THE REQUE~ OF
..)
AT --1.:i__ MINU~;(p~- O'CLOCK,.i._M., THIS Jj._5..DAY OF
20.Jl._, IN BO-□K ___Jj
OF' PLATS AT PAGES l!:llJ..l_ THROUGH
l.!
_ UNDE:R INSTRUMENT NO. ~
-·

{Jfii_tier

,

~6~~~v°6~D:~i : SS

J'!:,____

_i~'-~------•

Fee.'.¢//.-

ON THIS ___
DAY OF
20_~!, BEFORI:: /1\E, THE UNDERSIGNED, A NOTARY PUBLIC
IN AND FOR SAID STATE, PERSONALLY A.PPEARED TIMOTHY R. DAY, KNOWN OR IDENTIF'IED TO ME TO BE A
PARTNER IN THE PARTNERSHIP OF' TERRA NATIVA, LLP AND THE PARTNER WHO SUBSCRIBED SAID PARTNE'RSHIP
NAfi\E TO THE FOREGOING INSTRUMENT, AND ACKNOWLEDGED TO ME THAT SUCH PARTNERSHIP t!XECUTED THE
SAME.
IN WITNESS WHEREOF, I HAVE.: HERE'UNTO SET MY HAND AND SEAL THE DAY AND YE'AR IN THIS CERTIF'ICATE FIRST
ABOVE WRITTE:N.

187 EAST 50!h STRE'S:T GARDEN CITY, ID, 83714
208-385-0&3&
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AMOUNT .00
ADA COUNTY RECORDER Christopher D. Rich
BOISE IDAHO 03/20/14 03:05 PM
DEPUTY Usa Batt
111111111111111 II
RECORDED-REQUEST OF
114020595
CDHD

CENTRAL

GuRt6iI~
GI

1

II II II IIIIII II Ill Ill

MAIN OFFICE· 707 N. ARMSTRONG PL.· BOISE, ID 837O4-0ii25 • (208) 375-521 f, FAX 327-8500

"Partnering to promote, protect and preserve hea~h in our community"

14-0036
January 29, 2014
Christopher D. Rich
Ada County Recorder
200 West Front Street
Boise, ID 83702
RE: Nativa Terra Subdivision No. 9

By:

Dear Mr. Rich:
Central District Health Department has reviewed and does approve the final plat for this
subdivision for central water and central sewer facilities. Final approval was given
January 29, 2014
Sanitary Restrictions as required by Idaho Code, Title 50, Chapter 13 have been satisfied
according to this letter to be read on file with the County Recorder or his agent listing the
conditions of approval. Sanitary Restrictions may be re-imposed in accordance with Section
50-1326, Idaho Code, by the issuance of a certificate of disapproval.
If you have any questions, please call 327-8517.
Sincerely,

~

·.

Lori B a d i g i a n , ~
Senior Environmental Health Specialist
cc: Terra Nativa, LLP c/o Richard Pavelek
Tealey's Land Surveying
Boise City Building Department
Boise City Planning Department

EXHIBIT

F

LB:bk

__________

Serving Valley, Elmore, Boise, and Ada Counties
Ada / Boise County Office
707 N. Armstrong Pl.
Boise, ID 83704
Enviro. Health 327-7499
Reproductive Health: 327-7400
Immunizations: 327-7450
WIG: 327-7488
FAX: 327-8500

Elmore County Office
520 E. 8th St. North
Mountain Home, ID 83647
Enviro. Health: 587-9225
Family Health: 587-4407
WIG: 587-4409
FAX: 587-3521
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Valley County Office
703 N. 1st St.
McCall, ID 83638
Ph. 634-7194
FAX: 634-2174

\

i

'·'·"· NO.

l

PLAT OF

I l~OU>t<,'I

NATIVA TERRA SUBDIVISION NO. 9
A PORTION OF LOT 16, ALL OF LOT 17, BLOCK 4, NATIVA TERRA SUBDIVlSION NO. 7 AND
A PORTION OF 11-iE SW 1/4, SECTION 7, T.3N., R.3E., 8.M.,
BOISE, ADA COUNTY, IDAHO

,o,ffi

1ir;

N.

F"OUNO 5/8u IRON PIN - PlS 1NJ-,7

t

S B8'S7'53" E 375.:27'
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EASE~ENT BOUNDARY

-- -

CENTER LINE
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Vii,

E
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IC a
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FOUND BRASS CAP

0

FOUND 5/8" 1RON PIN w/CAP - PLS

e

SET 5/8" X

D

CALCULATED POINT, NOT SET

I.

BEARING
S3:3'46'42"E

LENGTH

S 19'53'20" E
S 27'28'17" W

101,16'

c-,

N 00"04'"'3" W
N89"5S'17"E
Nl5'34'51"E
N 83'17'23" W

2783'
27.35'
24.21'
18.00'
62 77'
88,01'

S83"17'23'E
N 56'00'01" W

88,01'
128,44'

N 22'57'13" W

70,10'
41.J,7B'

c-,
,-,

Ii

c-6

\

ORIGINAL LOT L1NE

/'.33"~

NEW ROOF DRAIN EASE~ENT

,_,
c-7

c-,
L.-10

L-11
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I
I
I

NOTES

127,87'

N 50'03'21" W

SIS'49'52"E

U:347

IRON PIN w/CAP

---------------

LINE TABLE

,-,
,-,

LINE

30•

SET l/2'1124' IRON PIN w/CAP

\

I

SECTION LINE
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\

I
I

BOUNDARY LINE

- - - - - - - -

- - - - -- - -

I

240

160

SCALE: IN FEET

~ ~Ii

tn

so

40

I. ~INl.¥1U.ll, BUil.DiNG SETBACKS SHALL. BE IN ACCORDANCE WITH THF.. BOISE CITY
ZONING ORDINANCE AT Tt,,E Tl.l\E OF ISSUANCE OF THE BUILDING PER ... IT OR AS
SPECIFICAL.l.Y APPROVED EIY CUP0:2-00032, Al.l. l.OT, PARCEL AND TRACT SIZES
SHAL.l. ,11,EET Dl,11,ENSIONAL. STANDARDS AS ESTABL.ISHED IN THE BOISE CITY ZONING
ORDINANCE 01<: AS SPECIFICALl.Y APPROVED BY cui=o2-00032_
2, ANY 11.ESUEIDIVISION OF THIS Pl.AT St,,AL.l. CONFOR.111 TO THE APPI-ICABLE ZONING
l<:EGUL.ATIONSINEFFECTATTHEW\EOFRESUEIDIVISION
3 THE LAND 'w'ITHIN THIS PL,t.T IS NOT WITHIN AN IRl<:IGATION DISTRICT AS DEF'INED IN
IDAHO CODE 31-3605, AND THE REQUIRE,11,ENTS IN I.C. 31-3805 ARC: NOT APPl.lCABL.E
4 Al.l. l.OTS AII.E HEIi.EBY DESIGNATED AS HAYING A PEll.ltiANE:NT PUBLIC UTILITIES,
DRAINAGE AND BOISE CITY STREET Ll~T EASE,11,ENT OYER THE TEN ( IOl FE:E:T
ADJACENT TO ANY STREE:T THAT IS DEDICATED TO Tl-IE USE OF Tl-IE PUBL.IC. THIS
EASE.ll,ENT SHAL.l. NOT PII.ECL.UDE THE CONSTRUCTION OF HARD-SURFACED DII.IYE\rlAYS
AND WAL.K\rlAYS TO EACH LOT.
5, THE OEVELOP,11,ENT OF THIS PROPERTY St,,AL.L BE IN COltiPL.IANCE 'lilTl-l BOISE CITY
ZONING ORDINANCE OR AS SPECIFICAl.LY APPROVED BY CUP97-00019, CUP98-00005,
CUPOl-00023, CFH97-00014, CF"HOl-00005, AND CUP02-00032

I

..

flAflC:EL.

r1•. o.~;

6 INDIVIDUAL LOT DEYELOP~ENT St,,ALL. C0,11,PL Y WITH BOISE CITY I-IILLSIDE AND
F"OOTHll.l.S AREAS DEVEL.OP.ll,ENT ORDINANCE, CHAPTER 4 OF THE INTEII.NATIONAl.
BUILDING CODE, APPENDIX Ct,,APTEII. 33 OF" THE UNIF"Oll.,11, BUILDING CODE AND THE
CONDITIONS OF" APPROYAi._ FOR CF"HOl-00005 AND CF"H03-00031

,'-\

i-io

~ ~

•.:1•.·.·

7. EACH l.OT O\lt'NER SHAl.l. HAVE A GEOTECHNICAl. ENGINEERING EVALUATION
PERFOl<:,11,ED AS PART OF" THE l.OT PLANNING, DESIGN AND CONSTRUCTION THIS
EVALUATION SHALL. )11,EET THE REQUIRE,11,ENTS OF SOTH THE ARCHITECTlJRAl. CONTROL
COl'IJ\,ITTEE ,t.ND THE FOOTHILLS ORDINANCE IN EFFECT AT THE Tl,11,E OF
DEVELOP/liENTOFTHELOT.

,,;•,
0

.,.
~ ~

8, THIS SUBDIVISION IS l.OCATED IN AREA 'A" OF THE \rlll.Dl.AND URBAN INTERF"ACE
CODE AND THE: PII.OPE:RTY OEVEL.OP/1\ENT AND CONSTRUCllON OF STRUCTURES SHALL
COil\Pl. Y \lilTH THE REQUIREltiENTS OF" BOISE CITY CODE SECTION 7-0 1-69

I
I

l•JATIVA TE::F~:'l,l,
SUElDl\l!SiOi•l

1

*

'3, Al.l. l.OTS ABUTTING THE EXTERIOR BOUNDARY OF" TH[ SUBDIVISION ARE: HEREBY

DESIGNATED AS HAYING A PEll.l\ANENT PUBL.IC UTILITIES AND DRAINAGE EASE/liENT
OVEI<: THE. H:N CIOJ FEET ADJACENT TO THE SAIDEXTS:l<:1011. BOUNDAH EXCEPT
WHERE NOTED

:n

10 FOR ADDITIONAL. BOU~DAl<:Y INF"Ol<:,11,ATION, SEE RECORO OF" SURVEY NO, 9569,
FIL.ED FOIi. RECORD IN THE OFFICE OF THE ADA COUNTY RECOIi.DER, BOISE, IDAHO
UNDERINSTRUl',,ENTNO 113116033

C.P.IF. NO.

ll~DtO~I,!,

Ii, AN AUTOMTIC FIRE SPII.INKLE:R SYSTE,11, SHALL. SE REQUIRED IN RESIDENTIAL
STRUCTURES CONSTRUCTED ON l.OT 25 CF Bl.OCK & (ACCESS OFF NORTH STRATA
VIA Pl.ACE)

,l('

CURVE RADIUS
C-1
C-2

EXHIBIT

f,J,O,Tl\lt•, TE::F\Fi.-:,
!ilHE)l\11~,1~:r,J

G

__________
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c-,
c-,
C-5
C-6

275,00'
72500'
5123'
5550'
23800'
76200'

CURVE TABLE
DELTA
i LENGTH
8'18'0'3"
13'53'22"
70'25'58"
31"21'39"
9'01'16"
17'56'51'

3985'
17575'
62'37'
I 30.38'
37.47'
238,69'

BEARING

CHORD

S29'37'37'E
S 26'50'01" E
~ 48'04'24" W
N06'42'37'E
S29'•6°'C4"E
S 24'48',7" E

3981'
175,32'
5'3 08'

➔~·~~~23772'

TEALEY'S LAND SURVEYING
12594 W. EXPLORER DRIVE:, SUITE 150

208 - 38 S- 0636

----

-EIO'SE,ID.8::1713
---
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NA TIV A TERRA SUBDIVISION NO
CERTIFICATE OF SURVEYOR

CERTIFICATE OF OWNERS
KNOW ALL ,¥,EN BY THESE'. PRESENTS: THAT WE THE UNDERSIGNED, DO HEREBY CERTIFY WE ARE THE
OWNERS OF" THE REAL PROPERTY AS DESCRIBED BELOW ANO IT IS OUR INTENTION TO INCLUDE SAID
REAL PROPERTY IN THIS PL.AT.

APPROVAL OF CITY COUNCIL

I,PATRICKA,TEAI.EY,DOHEREBYCERTIFYTHATIA/1\APROFESSIONALLANOSURVEYOR,
LICENSEOBYTHESTATEOFIOAHO,ANOTHATTHISPLAT,ASDESCRIBEOINTHECERTIFICATE
OF D\t/NEl:IS AND THE ATTACHED PLAT, \t/AS DRAWN FRO/I\ AN ACTUAL. SURVEY /1\ADE ON THE
GROL.ND UNDER /1\Y DIRECT SUPERVISION AND ACCURATELY REPRESENTS THE POINTS PLATTED
THEREON IN CONFOR/1\ITY ~ITH THE STATE OF IOAHO CODES RE:LATING TO PL.ATS, SURVEYS AND
THE COR'IIER PERPETUATION AND FIL.ING ACT, IOAHO.~~ODE 55-160, THROUGH 55-1612

A PARCEL. OF" LANO BEING A PORTl'J,',/ OF LOT 16 AND ALL OF LOT 17 OF BLOCK 4 OF NATIYA
TE:RRA SUBDIVISION NO 7, AS FILED F"OR RECORD IN THE OFFICE OF THE ADA COUNTY RECORDER,

•

BOISE, IDAHO IN EIOOK 104 OF FLATS AT PAGE 14177 AND A PORTION OF" THE SI' 1/4 OF" SECTION 7,

T.::lN,, R.3E., 8,/1\, BOISE, ADA COUNTY, IDAHO ANO /1'.0RE PARTICULARLY DESCRIBED AS FOLL.0 ... 5:
C0/11/1\ENCING AT A BRASS CAP /1'.ARKING THE WEST 1/4 CORNER or SA'O SECTION 71 THENCI:': ALONG
THE It/EST BOUNDARY OF' SAlt:l SECTION 7
SOUTH 01'02 07' WEST 13;!0.51 FEET TO A POINT, THENCE LEAVING SAID WEST BOUNDARY AT
RIGHT ANGLES
SOUTH BB'57'53" EAST 975,:27 FEE:T TO AN IRON Pl~ /1\ARKING THE WESTERLY COQNSR OF SAID
L07 17 OF BLOCK 4 OF NATIVA TERRA SUBOIVISION NO 7, SAID POINT /1\ARKING THE POINT OF BEGINNINGI
-HENCE ALONG THE SOUTHEASTERLY BOU~DARY OF PARCEL A OF RECCRD OF SURVEY NO 9569, FILED
FOR RECORD IN THE OFFICE OF THE ADA COUNTY RECORDER, BOISE, IDAHO U~DER INSTQU/1\ENT NO
113116033
NORTH 59'54'56" EAST 27434 FEE:T TO AN IRON PIN rl\ARKING THE SOI.HHEAST CORNER OF SAID
PARCEL A ON THE SOUTHWESTERLY RIGHT-OF-WAY LINE OF NORTH ALTO VIA COURT, SAID POINT AL.SO
,\\ARKING A POINT OF CURVE1 THENCE ALONG SAID SOUTHWESTERLY RIGHT-OF-WAY LINE ALONG THE ARC
OF A CURVE TO THE LEFT 39.S';i FEET, SAID CURVE HAVING A RADIUS OF 275,00 FEET. A CENTRAL
ANG'-E OF 8'18'09'' ANO A LONG CHORO BEARING
SOUTH 2':!'97'37" EAST 39.BI FEET TO AN IRON PIN /1\ARKINC A POINT OF TANGENTI THENCE
CONTINUl~G
SOUTH 33 '46 '42' EAS- 127,87 FEET -o AN IRON PIN ,\\ARKING A POIN'r OF CURVE: THENCE
CONTINUING ALONG THE ARC OF A CURVE TO THE RIGHT 17'5,7'5 FEET, SAIO CURVE HAVING A RADIUS OF
725,00 FEET, A CENTRAL ANGLE OF 13'53'22" AND A LONG C"O.!D BEARING
SOUTH :26'50'01" EAST 175 32 FEET TO AN IRON PIN /1\ARi<.ING A POIN'r OF TANGENT: THENCE
CONTINUING
SOUTH l':!'53'20" EAST 101,16 FEET ro AN IRON PIN /1\ARKING THE NORTHEASTERLY CORNER OF
NATIVA TERRA SUBDIVISION NO S,; THENCE LEAVING SAID SOUTHWESTERLY RIGHT-OF-WAY LINE ALONG
THE NORTHERLY BOUNDARY OF SAID NA"'."IVA TERRA SUBDIVISION NO. 6, AS FILED FOR RECORD IN THE
on·IcE OF THE ADA COUNTY RECORDER, BOISE, IOAHO IN BOOK 104 OF PLATS AT PAGE 14179
SOUTH 74'30'00'' WEST 190,00 FEET TO AN IRON PINI THENCE CONTINUING
SOUTH :27':28'17" WEST 27,83 FEET TO AN IRON PIN ill.ARKING THE NORTHWESTERLY BOUNDARY OF
SAIDNATIVATERRASUBDIVISIONNO D1THENCEALONGTHESOI.JTH\t/ESTERLYBOUNDARYOFSAIDNATIVA
TERRA SUBDIVISION NO 8 AND THE WESTERLY BOUNDARY OF NATIVA TERRA SUBDIVISION NO 4, AS
FILED FOR RECORD IN THE OFFICE OF THE ADA COUNTY RECORDER, BOISE, IDAHO I~ BOOK IOI OF PLATS
AT PAGE 13334
SOUTH 18':23'37" EAST 268 30 FEET TO AN IRON PINI THENCE CONTINUING ALONG SAIDWfSTERLY
BOUNDARYOFNATIVATERRASUBOIVISIONN0,4
SOUTH 1:2'14 :20" EAST I83.2"i FEET TO AN IRON PIN; THENCE cor,,TIN'JING
SOUTH 04'42'05'' WEST 120.~5 FEET TO AN IRON PINI THENCC CONTINUING
SOUTH 47'21'07" WEST 120,83 FEET TO AN IRON PIN /1\ARKING THE WESTERLY CORNER OF LOT 20
OF BLOCK 4 OF SAID NATIVA T"-RRA SUBDIVISION NO, 4 AND A POIIH ON THE EASTERLY BOUNDARY OF
NATIVA TERRA SUBDIVISIO~, AS Fil.ED •OR RECORD IN THE OFFICE OF THE ADA COUNTY RECORDER,
BOISE, IDAHO IN BOOK 7g OF PLATS AT PAGE 83591 THENCE ALONG SAID EASTERLY BOUNDARY
NORTH 50'03':21" WEST 27.3'S FEET TO AN IRON PIN: T-,ENCE CONTINUING
SOUTM B':!'55'I7" WEST 156 36 FEET TO AN IRON PINI THENCE CONTINUING
NORTM 00'04'43" WEST 24,21 FEET TO AN IRON Pl~; Ti1ENCE CONTINUING
NORTH 37 '30'00" WEST 176 02 FEET TO AN IROI\ PIN ON THE SOUTH BOUNDARY OF PARCEL A OF
RECOROOFSURVEYN0,605I,ASFILEDFORRECORDINTHEOFFICEOFTHEADACOUNTYRECORDER,
BOISE, IDAHO UNDER INSTRU/o\ENT NO. 1030143371 THENCE ALONG SA.D SOUTH BOUNDARY LINE
NORTl-i 89'55'17" EAST 18,00 FEET TO AN IRON PIN /1\AQKING THE SOUTHEAST CORNER OF SAID
PARCEI.A;THENCEAI.ONGTHEEASTBOUNOARYOFSAIDPARCEI.A
NORTH 00'04'43" WEST 18500 FEET TO Al\ IRON PIN ON THE SO'JTH BOUNDARY OF NATIVA TERRA
SUBDIVISiONNO 3,AS:'IL.EDFORRECORDINTHEOFF 1CEOFTHEADACOUNTYRECORDER,60ISE, 1DAHC
IN BOOK 93 OF PLATS AT PAGE 11268: THENCE ALONG SAID SOUTHERLY BOUNDARY
NORTH 58'21'03" EAST 159 83 FEET TO AN IRON PIN, THE~CE CONTINUING
NORTH 15'34'51" EAST 62,77 FEET TO AN IRON PIN /1\ARKING A POINT OF A NON-TANGENT CURVE;
THENCE CONTINUING ALONG THE ARC OF A NON-TANGENT CURVE TO THE LEFT 6:2.97 FEET, SAID CURVE
HAVING A RADIUS OF 51,23 FEET, A CENTRAL ANGLE OF 70"25'58" ANO A I.ONG CHORD BEARING
NORTH 48'04'24" WEST 5':!.08 FEET TO AN IRON PIN /1\ARKING A POINT TO TANGENT: THENCE
CONTINUING
NORTH 83'17':23" WEST SB.DI FEET TO AN IRON PIN /1\ARKING A POINT OF CURVE ON THE EAST
RIGHT-OF'-WAY LINE OF NORTH STRATA VIA PLACE: THENCE ALONG SAID EAST QIGHT-OF'-WAY LINE
Al.ONG THE ARC OF A CURVE ';0 THE LEH 30,JS FEET. SAID CURVE HAVING A RADIUS OF 55.50 FEET,
A CENTRAL ANGLE OF 31'21'3':!" AND A LONG CHORD BEARING
NORTH 06'42'37" EAST 30,00 FEET TO AN IRON PIN .l'IARKINGA POINT OF ENDING OF CURVEI
THENCE LEAVING AID EAST RIGHT-OF-\t/AY LINE ANO AL.ONG SAID EASTERLY BOUNDARY OF NA-IVA
TERRASUBDIVISIONN0,3
SOUTH 63'17':23" EAST 86,01 FEE'T TO AN IRON PIN: THENCE CONTINUING
NORTH 58'34'34" EAST 144,28 FEET TO AN IRON PIN /!\ARKING THE EASTERLY CORNER OF LOT 12
OFBLOCK40FSAIONATIVATERRASUBOIV•SIONNO 3ITHENCEALONGTHEEASTERLYBOUNDARYOF
SAID NATIVA TERRA SUBDIVISION NO. 3
NORTH 56'00'01" WEST 128 44 FEET TO AN IRON PINI THENCE CONTINUING
NORTH 31'08'10" WEST :204 09 FEET TO AN IRON PIN, THENCE CONTINUING
NORTH 2:2'57'13" WEST 70.09 FEET TO THE POII\T Qi:' BEGINNING,
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CERTIFICATE OF COUNTY TREASURER

HEAL TH CERTIFICATE
SANITARY RESTRICTIONS AS
ACCORDING TO THE LETTER
LIS'TING T-IE CONDITIONS OF
ACCORDANCE WITH SECTION
DISAPPROVAL

REQUIRED BY IDAHO CODE, Tl'1'LE 50, CHA;ITER 13 HAVE BEEN SA"'ISl'IEO
TO BE READ ON FILE IMH THE COUNTY RECORDER OR HIS AGENT
APPROVAL. SANITARY RESTRICTIONS /1\AY BE'. RE-I/1\POSEO, IN
50-1326, IOAHO CODE, BY THE ISSUANCE OF A CERTIFICATE OF

~

!'J,,J) -

I, THE UNDERSIGNED, COUNTY TREASURER IN AND FOR THE CO.JNTY OF ADA, STATE OF IOAHO, PEil, THE
REQUIRE/1\ENTS OF I,C,, 50-1306, DO HEREBY CERTIFY THAT ANY AND ALL CURRENT ANO/OR
DELINQUENT COUNTY PROPERTY TAXES FOR THE PROPERTY INCLUDED IN THIS PROPOSED SUBDIVISION
HAVE BEE::N PAID IN FULL.. THIS CERTIFICATION IS VAL.ID FOR THE NEXT THIRTY (30) DAYS ONLY

DATE

3/:,.0/20,4
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I, THE UNDERSIGNED, BOISE CITY EN~NEER, HEREBY STATE THAT THE REC0/11/liENDED

CONDITIONS°' BOISE c,TY H A V ~ F ? ~

1,/a 4 / 1•

YENGINEER

DEPUTY

~ACKNOWLEDGMENT

/$'J

_l~-~---

J.L DAY OFJll.l\lJ~t

..

I, THE UNDERSIGNED, COUNTY SURVEYOR IN ANO FOR ADA COUNTY. IDAHO, DO HEREBY CERTIFY THAT I
HAVE CHECKED THIS PL.AT ANO FINO THAT IT C0/1\PL.IES WITH THE STATE or· IDAHO CODES RELATING TO

',c;};<,;l·/{;.J

~6~~~v°6FID:i

THE EASE/1\ENTS INDICArED ON THIS PLAT ARE NOT DEDICATED TO THE PUBLIC, BUT THE RIGHT TO
USESAIOEASE/1\ENTSAREHEREBYRESERVEDFORPUBLICUTll..lTIESANDFORANYOTHERUSESAS
DES,GNATEO HEREON, AND NO PER/1\ANE.>~T STRl.,CTURCS ARE TO BE W1THIN THS LINES QI" SAID
EASE/1\ENTS ALL OF THE LOTS WITHIN THIS PLAT WILL BE ELIGIBLE ro RECEIVE WATER SERVICE FRO/I\
UNITED It/ATER IDAl-10 AND UNITED WATER IDAHO HAS AGREED IN WRITING TO SERVE ALL OF THE LOTS IN
THISSUBOIVISICN.
:t!i

~

CERTIFICATE OF COUNTY SURVEYOR

APPROVAL OF ADA COUNTY HIGHWAY DISTRICT
1HE F'OREGOING PLAT WAS ACCEPTED AND A=PROVED BY THE
DISTRICT C0/1\/1\ISSIONERS ON THE,,~ ~~y OF(·,,,.-.

SAIDPARCEL.OFLANDCONTAINS6.32ACRES,/I\OREORLESS

IN WITNESS WHEREOF WE HAVE "1EREUNTO SET OUR HANDS THIS

9

ON THIS __
0.1.Y OF .Jb1'-~-"t---• 20 _ _1~, BEFORE /1\E, THE UNDERSIGNED, A ~OTARY PU13L.1C
IN AND FOR SAID STATE, ?ERSCNAL.LY APPEA~ED RICHARD A. PAVEL.EK, KNOWN OR IDENTIFIED TO /1\E TO BE A
PARTNER IN THE PARTNERSHIP 01' TEIIRA N.1,TIVA, LL.PANO THE PARTNER WHO SUBSCRIBED SAID PARTNERSHIP
NA.l'IE TO THE FOREGOING INSTRLl/liENT, ANO ACl(NO\lo'LEDGED TO /1\E: THAT SUCH PARTNERSH:P EXECUTED THE
SAII\E,

IN WITNESS ""HEREOF, I HAVE -IEREUN1'0 SET /1\Y HAND AND SEAL THE DAY AND YEAR IN TI-IIS CERTIFICATE FIRST
ABOVE \t/RITTEN

~

l\,t::\.
ACKNOWLEDGMENT

STATEOFIDA',O )55
COUNTY OF ADA )
ON T'1IS ___ /b,/,j. __ DAY OF_ JC\.-t\u4',-.:!t---, 2oj_+.,, BE•ORE il'IE, TME UNDERSIGNED, A I\OTARY PJBL.IC:
I~ A~O FOR SAID STATE, PERSONA'-LY APPEA~ED Tl/o\OTH¥ ':. DAY, KNOWN OR IDENTIFIED TO /o\f. -o Br:: A
PARTNER IN THE PARTNERSHIP OF TERRA NATIVA, I.LP ANO THE PARTNER ~hO SUBSCRIBED SAID PARTNERSHIP
NAl"i:: ro THE FOREGOING INSTRUl',ENT, AND ACKNOWLEDGED TO ,11\E THAT SUCH PARTNERSHIP EXECUTED THE
SAME.
IN \t/lTNE55 Wi-lERECF, I -!AVE HEREUNTO Sl:'.T /1\Y HAND ANO SEAL. THE DAY ANO 'IEAR IN THIS CERTIFICATE FIRST
ABOVE w'RITTE'j
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Howard ~onsultants, Inc.
Consulting Geotechnical Engineers & Geologists
7444 Lemhi St., Boise. Idaho 83709

208-376-8200

September 29, 1992
Project No. 1636-50

RECEIVED
FEB 2 8 1997

Mr. Robert L. Day
Day Realty Company
710 Vista Avenue
Boise, Idaho 83705

PLANNING DEPT

CITVOF
BOISE

RE:

REPORT
Preliminary Soil & Geologic Evaluation
100-Acre Parcel
South of Northridge Subdivision
Boise, Ada County, Idaho

(
Dear Mr. Day:

Howard Consultants, Inc. has performed the authorized preliminary soil and geologic
evaluation for the approximately 100-acre parcel located south of Northridge Subdivision in
portions of the SE 1/4 of Section 12, Township 3 North, Range 2 East, and a portion of the
SW 1/4 of Section 7, Township 3 North, Range 3 East in Boise, Ada County, Idaho. The
work was performed according to our Proposal dated June 23, 1992.
This report summarizes the results of our evaluation to preliminarily assess the soil
and geologic conditions and evaluate those conditions relative to a planned residential
development.
We appreciate the opportunity to work with you on this project. Please do not
hesitate to contact us if you have questions or comments.

, INC.

AHB/mm

EXHIBIT

H

__________
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REPORT
Preliminary Soil & Geologic Evaluation
100-Acre Parcel
South of Northridge Subdivision
Boise, Ada County, Idaho

INTRODUCTION
Howard Consultants, Inc. (HCI) has completed the preliminary soil and geologic
evaluation for the approximately 100-acre parcel located south of Northridge Subdivision in
portions of the SE 1/4 of Section 12, Township 3 North, Range 2 East, and a portion of the
SW 1/4 of Section 7, Township 3 North, Range 3 East in Boise, Ada County, Idaho. The

("

.-_

location of the property is shown on the Vicinity Map, Plate 1. The property was evaluated
to preliminarily assess the soil and geologic conditions and evaluate those conditions relative
to a planned residential development. The evaluation was performed by completing the
following scope of work:
1.

Met with the City of Boise to verify the scope of services necessary to
complete the report to meet the requirements of the existing Boise Foothills
Ordinance.

(_·..

2.

Reviewed existing literature with regard to soil and geologic conditions at the
site and in the vicinity of the site, and examined HCI files for studies
performed in the area near the site.

3.

Performed an aerial photo interpretation of the site conditions.

4.

Performed a site reconnaissance to verify those issues we believed to be
pertinent to the development of the project area which related to the soil and
geologic conditions.

5.

Prepared this preliminary soil and geologic report.

RECEIVED
FEB 2 8 1997

HCI •

Consulting Geot,chnioi Eogmm & Geoiog,rn

Page 230

PIANNINODEPT
CITVOF
BOISE

BB 0005430

DAY REALTY COMPANY
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PROPOSED DEVELOPMENT

We understand that the proposed development of the property will consist of
approximately 100 acres of low hills and hillside property located in portions of the SE 1/4
of Section 12, Township 3 North, Range 2 East and a portion of the SW 1/4 of Section 7,
Township 3 North, Range 3 East of the Boise Meridian in Boise, Ada County, Idaho. The
proposed development will consist primarily of single family residential housing.

The

primary access roads will probably connect the development with Table Rock Road on the

(

north and the east, and with Roanoke Drive on the west. The development will include cuts
and fills to construct residential lots and appropriate road alignments.
The topographic character of the property is a bowl-like depression that is open to
the northwest. It is bordered by two major ridges, Table Rock Road Ridge to the north and
continuing to the east, and Castle Rock Ridge to the south and southwest. Small gullies
drain Table Rock Road Ridge and flow primarily to the southwest and then to the west. The
bulk of the development is presently planned to be located in the bottom, hilly area of the

(_

bowl, along Table Rock Road Ridge and along the northern slope of Castle Rock Ridge.
The property is bordered on the north by the partially developed Northridge Subdivision;
to the northwest and west by the Foothills East Subdivision; to the south and east by
undeveloped property; and to the west and southwest by the undeveloped property of Castle
Rock Ridge.
SOIL CHARACTERIZATION

A description of the soils for the property was adapted from the Soil Survey of Ada
County published by the Soil Conservation Service (SCS), Collett, 1980. This section of

H CI

~
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the report provides a description for each soil type present within the property.

The

numbering system and soil units used on the Soils Map, Plate 2, in this report coincide with
those used by the SCS. In addition, the soils are subdivided based upon the general slope.
Table I presents the general physical and chemical properties of the soils.

The soil

distribution within the study area is presented on Plate 2, Soils M.ap. Table II provides the
general soil engineering properties.
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Ada Gravelly Sandy Loam (4)
This soil is typically formed in coarse, granitic material or on alluvial terraces.
Typically, the surface layer is dark grayish-brown, gravelly, sandy loam about IO inches
thick. The subsoil is brown, gravelly sand and sandy clay about 27 inches thick. The
substratum consists of a light brown, gravelly, loamy, coarse sand and sand and gravel to
a depth of 60 inches or more. Permeability is low. A root zone extends to a depth of 60
inches or more. The available water capacity is moderate. Run-off is very rapid, and the

(

hazard of erosion is very high.

The use of this soil will impact sites for residential

development and road construction, primarily where slope and low soil permeability are
issues. Some of the soil has shrink-swell characteristics. Re-establishment of vegetation on
cut and fill slopes should be accomplished quickly to limit erosion.

Brent Loam (17)
This soil typically forms alluvium on terraces.

Typically, the surface layer is

grayish-brown and light brownish-gray loam and silty loam that is about 18 inches thick.

(

The subsoil is grayish-brown, brown and very pale brown clay that is about 22 inches thick.
The substratum in the upper 6 inches is pink, gravelly clay loam, and below that to a depth
of 60 inches is a pink, gravelly, loamy, coarse sand. Permeability is very low. The root
zone extends to a depth of 60 inches or more. The available water capacity is very high.
Run-off is very rapid, and the hazard of erosion is very high. The slope, possible low
strength, shrink-swell potential, and low permeability of this soil may impact sites for
residential development. Construction sites without adequate plant cover during periods of
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high precipitation are subject to accelerated erosion. Re-establishing vegetation on cut and
fill slopes can be difficult unless the topsoil is stockpiled and re-distributed before planting.

Chilcott, Brent, Silt Loams (32)
The Chilcott soil typically forms from silty alluvium that is underlain by mixed
alluvium. Typically, the surface layer is pale brown silty loam about 8 to 9 inches thick.
The subsoil is brown, silty clay about 6 inches thick. The substratum consists of very pale
brown loam about 11 inches thick to very pale brown hardpan about 9 inches thick, and to

(

a depth of 60 inches or more consists of light yellowish-brown, variegate sandy loam and
coarse sand. Permeability of the Chilcott soil is low. The root zone extends to a depth of
20 to 40 inches. Available water capacity is high. Run-off is slow, and the hazard of
erosion is slight.
The Brent soil forms alluvium. Typically, the surface layer is grayish-brown and
light gray silt loam and loam about 18 inches thick. The subsoil is grayish-brown, brown
and very pale brown about 22 inches thick. The substratum in the upper 6 inches is a pink,

(_

gravelly clay loam. Below that, to a depth of 60 inches or more, it is gravelly, loamy,
coarse sand. Permeability of the Brent soil is very low. The root zone extends to a depth
of 60 inches or more. Run-off is slow, and the hazard of erosion is slight. The use of these
soils may impact residential development due to potentially low to very low permeability,
poor strength, frost heave, and their shrink-swell conditions.
Day Clay (44)

This soil forms in alluvium typically on terraces. The surface layer is reddish-brown
and dark reddish-gray clay about 39 inches thick. The underlying material is reddish-brown
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clay and silty clay to a depth of 60 inches or more. Typically, Day clay includes small
areas of Ada gravelly sandy loam, Brent loam, Gem silty clay loam and Ladd loam.
Permeability is very low. The root zone extends to a depth of 60 inches or more. Available
water capacity is very high. Run-off is medium or rapid, and the haz.a.rd of erosion may be
mcxierate or high on steeper slopes.

Deep, wide cracks develop in this soil late in the

summer, as moisture leaves the soil.

The use of this soil may impact residential

development due to shrink-swell potential, frost heave, low permeability, low strength, and

(

slope conditions. Construction sites without adequate plant cover during pericxis of high
precipitation are subject to accelerated erosion. Re-establishing vegetation on cut and fill
slopes can be difficult unless the soil is stockpiled and re-distributed before planting.

Rubble Land (159)
Rubble land consists of rock fall of sandstone boulders that are free from vegetation
except for lichens. These areas are commonly at the base of steep side slopes and where
bedrock outcrops. Some areas include cobbles in drainage ways.

(

Searles Rock Outcrop Complex (171)
This soil is a complex of Searles stony loam, Ada gravelly sandy loam, and Ladd
loam. The Searles soil is mcxierately deep and well-drained. Typically, the surface layer
is grayish-brownish, stony loam about 9 inches thick. The subsoil in the upper 5 inches is
a pale brown, gravelly, coarse, sandy clay loam. Below the subsoil is a very gravelly,
coarse, sandy clay loam about 16 inches thick.

Depth to bedrock is between 20 to 40

inches. Permeability is mcxierately low. The root zone extends to a depth of 20 to 40
inches.

The available water capacity is low.

HCI
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erosion is very high. The use of this soil may impact residential development mainly due
to shallow depth to bedrock, slope, large rock, and high erosion potential.
Tables I and II show the engineering, physical and chemical properties associated
with these soil groups.
GEOLOGIC CHARACTERIZATION
Geology
The Boise Foothills volcanic assemblage is the oldest fonnation exposed on the
property.

It has been described as a thick sequence of palagonite tuff, flow basalts,

tuffaceous and arkosic sediments and rhyolite ash beds. It typically occurs beneath the
sandstones of the Terteling Springs Formation, except where it is adjacent to faults. Faults
on the property have placed the Boise Foothills volcanic assemblage adjacent to the Terteling
Springs Formation.
The Terteling Springs Formation is a poorly-sorted, fine to coarse-grained sandstone
that contains minor claystone lenses, and lenses of boulders and cobbles. The formation is

(

an assemblage of several depositional cycles.

The sediments represent a lake shore

depositional environment. The upper unit, Tt, consists of coarse-grained sandstone and
displays poor cross-bedding. It contains large boulders and cobbles of granite composition,
and it is poorly-cemented and erodes easily. The lower unit, Tts, is a medium to finegrained sandstone.

The unit contains lenses of conglomerate composed of small quartz

pebbles. The unit is gray in color and displays poor cross-bedding. It is poorly-indurated
and erodes easily. The Terteling Springs Formation is poorly-exposed in outcrop on the
property, generally only in the vicinity of faults. The attitude of the formation is difficult
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to ascertain. The formation strikes at one exposure of the upper unit, Tt, north 60° west
and dips northeast at 20°. An outcrop of the lower unit, Tts, strikes north 45 ° west and
Two high-angle, apparently nonnal faults, were located on an

dips northeast at 20°.

inferred basis within the property.

The western most fault on the property strikes

approximately north 30° west, and the fault on the eastern side strikes approximately north

10° west. Both faults apparently dip steeply to the west.
Recent alluvium is found in the small drainage on the western side of the property.

(

Recent alluvium is composed of unconsolidated sand, gravelly sand and silt with minor
quartz pebbles and cobbles and boulders of granite material.
Faulting and Seismicity
A review of the current geologic literature, air photos, and preliminary site evaluation
produced information to infer the location of two subparallel, high-angle, nonnal faults.
These two faults are probably splinter faults associated with the Boise Foothills Fault.
Additional site evaluation would be required to further identify the geometry of each

(_

structure and how it could effect residential development. Plate 3, Geologic Map, shows
the approximate location of each fault trace.
Past seismicity studies have identified the faulting in the area as apparently inactive.
Wood (1988) found no evidence of offset in any Quaternary aged ( 0 to 1 million years)
deposits that lay across any of the foothills faults.

Fault movement probably has not

occurred within that time period. The Unifonn Building Code (UBC) of 1988 assigned the
area to a Zone 2, indicating moderate potential for earthquake damage. Zone 2 corresponds
to a maximum earthquake intensity of VIl on the Modified Mercalli Intensity Scale.
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Damage in this zone would be negligible to buildings of good design and construction.
Additional seismic evaluation would be necessary to determine the seismic risk associated
with these two faults and the location of proposed development in relation to the faults.

Slope Characterization
The topography of the property was divided into five slope units based on the slope
of the ground surface, as shown on Plate 4, Slope Map. The ground slope may affect
development and construction planning for the area. In general, as the ground surface
(

steepens, development becomes more difficult and costly. Also, soil engineering and other
design issues become more relevant. Steeper ground impacts the mobility of construction
equipment and is more prone to slope instability. Hollenbaugh (1973) reported that 14°
(25 %) is a critical angle for most Boise Foothills development. This suggests that slopes
greater than 25 % should be evaluated on a site-specific basis but does not necessarily limit
construction. Table III shows the five slope intervals used for the slope evaluation of the
property which include the first and second slope intervals that represent less than 1 °, and

(

1° to 5° that are virtually flat or near flat lying. These areas include the lower drainages
just east of the Foothills F.ast development and a relatively large area in the southwest
portion of the property. Three small areas are also represented; two in the north west portion
of the property and one in the southeast.
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Table III
Degrees

Percent

<l

<1

1 to 5

2 to 9

Gently to Slightly Sloping

5 to 10

9 to 18

Moderately Sloping

10 to 20

18 to 36

Steep

20 to 30

36 lo 58

Very Steep

Description
Flat

The third slope interval is an area that slopes up to 10° and is typically located on

(

the tops of ridges, in the valleys, and occasionally on side slopes. Ridge top development
may create downslope instability if proper hillside engineering is not completed prior to the
development. A large portion through the center of the property is in the 5 ° to 10° range.
The fourth slope interval ranges from 10° to 20° and represents moderate to steep
sloping areas.

The ground slope in these areas will moderately affect construction.

Equipment mobility may be hampered. Planning and design phases should consider erosion
and drainage a priority when developing on these slopes. A large portion of slopes in the

(_

range of 10° to 20° occurs on the property. An area extending from the northwest corner,
across the center into the southeast portion of the property, is in this 10° to 20° range.
The fifth slope interval represents steeply sloping ground surfaces which, for this site,
range from 20° to 30°.

The slope of the ground surface will dramatically affect

development and construction in these areas. Slope stability, erosion and drainage will be
major considerations.
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LAND USE HAZARDS

Development within the property should consider the natural hazards such as slope
instability, soil shrink-swell and frost heave characteristics, soil erosion, ground water, soil
bearing capacity, and settlement. Planning and development of the property will be, in part,
dependent upon the topography, ground water, hydrology, soil and geology. The purpose
of this section was to provide a readily accessible compilation of the natural hazards
identified during this study of the property. The Land Use Hazards Map, Plate 5, presents
this compilation. The plate was constructed to help planners, developers, the owner and
engineers with planning for development of the property.
The Land Use Hazards Map is divided into six geotechnical terrain units (GTUs).
The six units include: (1) GTU-1, secondary drainages of sand, silt and gravel; (2) GTU-2,
low foothills underlain primarily by clay; (3) GTU-3, higher foothills underlain by sand and
gravelly sand with minor silt and clay; (4) GTU-4, bedrock exposed or probably with 36
inches of the surface. Bedrock may consist of medium-grained sandstone and lenses of
(

\

conglomerate, or basalt. Overburden soils might consist of medium-grained sand, quartz
pebbles, clay and basaltic tuffs; (5) GTU-5, bedrock exposed or probably within 36 inches
of the surface. Bedrock may consist of medium to coarse-grained sandstones with boulders,
cobbles and basalt. Overburden soils might consist of coarse-grained sands, boulders and
cobbles with silty sand clay; and (6) GTU-6, topple and rock fall of varying sizes of
sandstone blocks and rocks.
E.ach GTU was assigned a relative hazard potential for the most common natural
hazard. The preliminarily identified land use hazards are soil, geology (faulting), ground
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water, erosion, slope stability, earthwork, roadways, and foundations. Table IV shows each
hazard status associated with each GTU. This table provides a qualitative assessment of the
hazard potential associated with development.
Table IV
Geotechnical Terrain Units
Land Use Ha7.ard

(

I

2

3

4

5

6

Soil

L

M

M-H

M

H

H

Geology (Faulting)

L

L

L

L

L

L

Ground Water

L

M-H

L

L

L

L

Erosion

M

L

M-H

M-H

M-H

L

Slope Stability

L

L

M-H

M-H

M-H

L

Earthwork

L

L

H

H

H

H

Roadways

L

L

M-H

H

H

H

Foundations

L

L

M-H

H

H

H

L= Low Raz.a.rd Potential M =Moderate Hazard Potential H=High Raz.a.rd Potential

CONCLUSIONS AND RECOMMENDATIONS

(

Based upon our preliminary site evaluation, it is our opinion that the site is suitable

for planned development. Our observations and research indicate the property will require
site specific evaluation relative to the proposed land use.

The following preliminary

conclusions and recommendations pertain to general residential planning only. Site-specific
evaluations should address specific engineering concerns such as soils, slope stability,
earthwork, foundations, roadways, and erosion control. These issues and any others can
only be evaluated once final planning is complete.
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Soil

Soils within the property have been derived from medium to coarse-grained sandstone
and interlayered volcanics consisting of basalt, tuffs and rhyolites (Boise Foothills volcanic
assemblage, see Geologic Map, Plate 3). The native sandy and silty soils derived from the
sandstone should provide relatively stable base conditions for construction. Cuts and fills
and exposed soils should be re-vegetated quickly to prevent erosion.
Clay soils derived from the basaltic assemblage, Thv, are active and will shrink and

(

swell upon wetting and drying. Based upon the SCS data, the shrink-swell potential is
moderate to high. Soil activity will depend upon the clay content. These soils have low
shear strength. Frost action upon the clays during the colder periods of the year must be
taken into consideration prior to construction. In GTU-3, GTU-4 and GTU-5, soils should
be tested for their engineering characteristics, and site-specific engineering recommendations
should be followed for construction upon these soils.
Geology (Faulting)

(

Two high-angle, normal faults were identified and approximately located upon the
property (see Geologic Map, Plate 3). One fault strikes north-south; the other northwestsoutheast. These two faults are probably splinter faults related to the Boise Foothills Fault,
a northwest-southeast trending fault that separates the Boise Foothills from the valley floor.
Wood (1988) found no evidence of offset in any Quaternary aged (0 to 1 million years)
deposits that lay across any of the foothills faults, and they can generally be considered as
inactive.

When these faults were active, a clay faulting gouge zone of several feet in

thickness may have developed along them. This clay gouge might be wet, and when
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encountered during construction, might drain and seep. This clay gouge might have severe
shrink-swell characteristics. Possible solutions for development in these soils include French
or cut-off drains to reduce below-grade water conditions, using wall drains and a grading
plan that will direct surface water away, removing the soil and replacing the soil with nonactive soil, and placing structures below zones of temperature and/or moisture change.

Ground Water
I

Possible evidence of ground water close to the surface was observed during the site

(

reconnaissance. Th.is evidence consisted of green vegetation in GTU-2. It is possible the
fault in this area could act as a conduit for ground water. In years of high precipitation,
springs might develop. These springs could cause difficult construction conditions. High
ground water could cause flooding of basements and concrete slab settling, raising and
cracking. Sumps and pumps might need to be constructed to lead water to natural drainage
ways.

Erosion

C

Undisturbed soils could be medium dense to medium stiff. The soil comprising
sloped areas will erode rapidly if subjected to concentrated water flows, especially where
stripped of vegetation. Site drainage courses on sloped areas are especially susceptible to
erosion if concentrated flows are not adequately controlled and channeled. Roadways across
drainages will probably require concrete abutments and culverts. Project planning should
include design to minimize further loss of soil and to protect drainages and developed areas
during periods of high run-off; this could include constructing swales and berms, detention

HCI

a

RECEIVED
Consulting Geotechnical Enginee,s & Geologis<s

Page 244

PL.ANNINO OEP"r
CITYOF
BOISE'

BB 0005444

DAY REALTY COMPANY

Project No. 1636-50
Page 16

ponds, silt fences on slopes, and placing rip rap, geotextile, vegetation, and impermeable
lining in waterways.
Slopes and Slope Stability
Natural slopes on the property appear to be relatively stable. No landslides or areas
of slope instability were observed or inferred on the property. The potential for slope failure
however, is an issue wherever the Boise Foothills volcanic assemblage occurs. Landslides
and slope instability have occurred in other areas within the Boise Foothills where this
(
\

geologic unit has been mapped. The Boise Foothills volcanic assemblage soils, when wet,
may have a low shear strength and have shrink-swell characteristics.

The basaltic

assemblage, Thv, soils are found sc.attered over the property. They predominate in the
western part of the property in GTtr-2 and the lower part of GTU-4. These soils also occur
in a band in the eastern part of the map in GTU-3. GTU-2 is comprised primarily of clay
derived from the Boise Foothills volcanic assemblage. The clay is susceptible to shrinkswell upon wetting and drying with the development of deep cracks. The clay is also
susceptible to frost heave. Slopes in GTU-2 are flat to moderately sloping ( < 1° to 5 to
10°), and slope stability is not anticipated to be a problem. A review should be made on
a case by case basis prior to construction.
Continued wetting and drying produces deep cracking and may promote slope
instability.

Slopes within the Boise Foothills volcanic assemblage soils that are over-

steepened or undercut by construction or loaded by fill may be subject to failure if they
become saturated. Until specific evaluation is performed, planning of deep fills upon this
unit should be kept to a minimum. Preliminary cuts should be planned at 3: l (horizontal
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to vertical), and fills should be planned at 2: 1 (horizontal to vertical). On areas of lower
slopes within this unit where active silt and clay soils occur, concrete slabs and basements
could be subject to cracking due to expansion and settlement. Prior to construction, areas
of native, active and weak surficial soils may need to be removed and replaced with
compacted structural fill to maintain slope stability. The removed soil could be used for
landscaping purposes.
The Terteling Springs Formation typically comprises GTU-3. Soils derived from this

(

formation are generally stable, and cuts and fills can be easily constructed, although bedrock
may occur near the ground surface on steeper slopes. Preliminary planning of cuts and fills
should utilize a slope of 2: 1 (horizontal to vertical).
GTU-4 is comprised of both Boise Foothills volcanic assemblage and Terteling
Springs Formation.

Cuts and fills on the lower portion of this unit will have similar

concerns as GTU-2. The upper portion of GTU-4 will have properties similar to those of
GTU-3.

(_ -

GTU-5 is comprised of both Boise Foothills volcanic assemblage and Terteling
Springs Formation.

The sandy soils derived from the Terteling Springs Formation are

generally stable. However, because of the mixture of these soils, wetting and drying might
produce cracking and may occur near the ground surface on the steeper slopes. Specific
evaluation should be performed upon this unit prior to construction.
GTU-6 is comprised of rock topple consisting of large blocks of Terteling Springs
Formation. Cuts and fills will be constructed with difficulty. With removal of the blocks
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of sandstone, the soils should be generally stable, similar to soils of GTU-3. Cuts and fills
can be planned to utilize a slope of 2: 1 (horizontal to vertical).
Drainage
Areas where construction has disturbed the surface and vegetation destroyed should
be re-vegetated as quickly as possible. Vegetation will protect against erosion and will

retain/capture water. Residential foundations and basements cut into slopes should have
french drains constructed around them to control soil moisture and performance problems

(

including flooding and seepage. Road cuts constructed upon the Boise Foothills volcanic
assemblage should be well-drained.

For planning purposes, drains could be placed

approximately 2 feet below grade.
Earthwork
Excavation and construction in soil will be relatively easy. It is anticipated that
during construction in areas where bedrock occurs near the surface, the initial few feet of
rock can be ripped rather than blasted. Wet conditions will hamper construction in areas

(

where clay exists, and on steeper slopes. Typically, cut slopes should be planned at 2:1
(horizontal to vertical). Slopes planned to be steeper should be evaluated on a site-specific
basis. Fill sites will require stripping, and benching will be required for fill sites on slopes.
Earthwork can be accomplished with conventional equipment. Soil moisture might be high
near areas of high ground water or possible seeps and springs might occur near the fault in
GTU-2. Construction of basements, concrete slabs and roadways in areas of high ground
water in clay, such as GTU-2, will require removal of the clay. The sandy soils of GTU-3
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can be utilized as backfill. Retaining walls may be required along cuts and soils on steeper
slopes and along roadways. These structures may require drainage.

Foundations and Roadways
Foundation soils consisting of sand, sandy silt and gravelly sand, such as occur in
areas underlain by the Terteling Springs Formation in GTU-3 and GTU-4, should provide
good support for foundations and roadways. GTU-2 is primarily underlain by clay soil.
This may have shrink-swell characteristics and develop frost heave in the colder months.

(

Areas for foundations, concrete slabs and roadways can be excavated and replaced with a
subgrade of structural fill to control cracking and other problems.

Drainage will be

important to reduce road maintenance and limit special design/construction criteria for
residential lots. Structural fill can be sand or gravelly sand obtained from the Terteling
Springs Formation areas in GTU-3. A fault is believed to cross through GTU-2. This fault
may be the site of springs and seeps from a high water table. Construction in this area
might be difficult when the clay is saturated. A clay gouge zone might occur along this
(

fault line. This clay gouge could be active. If foundations are located in this clay gouge,

'
the material should be assessed and appropriate design/construction criteria prepared, which
could include excavating and placing compacted structural fill.
The area of GTU-3 can be a mixture of clay from the Boise Foothills volcanic
assemblage and sand and gravelly sand from the Terteling Springs Formation. Where clay
content is high, it may require excavation and placing structural fill or sand from the
Terteling Springs Fonnation. Culverts should be sized adequately to handle water run-off
at sites where roadways are planned to cross drainages. Retaining walls may be required
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along roadways.

If retaining walls are constructed upon grade, clay may need to be

excavated and replaced with compacted fill material.

Drains could be needed in the

retaining walls and underneath roadways. Water should be drained into ditches adjacent to
roadways, then into natural drainages. This will control any possible excessive erosion.
In GTU-4 and GTU-5, soils can be mixtures of clays, sand and gravelly sand.

Foundations and roadways in these areas can be handled similar to those of GTU-3. In
areas where bedrock is encountered at or near the surface, excavations for foundations and

(

roadways may require blasting. In areas of high clay content, such as the lower portion of
GTU-4, the clay will be susceptible to shrink-swell and frost heave.

Foundations and

roadways in the clay may need to be excavated and structural fill placed. This fill could be
sand and gravelly sand taken from areas of Terteling Springs Formation.
The area of GTU-6 consists of large blocks of sandstone rock topple. Excavation of
foundations and roadways in this unit will be difficult.

These blocks will need to be

excavated and moved aside. Prevention of blocks and rocks from rolling down the steep

(

slope will be a problem. Construction in GTU-6 should be avoided.

Further Evaluation
This preliminary soils and geologic evaluation was prepared to help provide
preliminary information for planning and development of the property. The information is
not a substitute for site-specific geological and soils engineering evaluations required for
final design. Additional evaluation should include subsurface soil exploration by drilling and
backhoe test pits for soil sampling and laboratory testing, detailed geologic mapping, ground
water and drainage studies. Slope stability studies should be carried out in areas where the
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Boise Foothills volcanic assemblage has been identified. Additional studies should be carried
out in areas containing a high clay content. These studies should be presented in a final soil
and engineering report. Individual lot owners should be made aware of possible existing site
conditions, and all engineering reports giving specific recommendations and opinions.

EVALUATION LIMITATIO NS
This report has been prepared to aid in planning and development of an
approximately 100-acre parcel located south of Northridge Subdivision in portions of the SE

(

1/4 of Section 12, Township 3 North, Range 2 F.ast, and a portion of the SW 1/4 of Section
7, Township 3 North, Range 3 F.a.st in Boise, Ada County, Idaho. Our services consist of
professional opinions and conclusions made in accordance with generally accepted
geotechnical engineering principles and practices. This acknowledgement is in lieu of all
warranties either expressed or implied. This report has been prepared for a preliminary
evaluation to propose development of approximately I 00 acres of property described in the
legal description given above. The report should not be used for final planning and design

(

of other adjacent developments or properties.
The following plates accompany and complete this report:
Plate 1:

Vicinity Map

Plate 2:

Soils Map

Plate 3:

Geologic Map

Plate 4:

Slope Map

Plate 5:

Land Use Hazards Map
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Mr. Richard Pavelek
Mr. Tim Day
Peregrine Springs Limited Company
550 Troutner Way
Boise, Idaho 83702

RE:

REPORT
Geologic and Soil Engineering Evaluation
Infrastructure Improvements
Nativa Terra Subdivision
Boise, Idaho

Gentlemen:
Strata, Inc. has completed the authorized geotechnical engineering evaluation related to the
infrastructure improvements for the proposed Nativa Terra Subdivision to be located in the Boise
Foothills, in Boise, Idaho. Our work was performed in accordance \\ith our proposal dated December
31, 1997.
The accompanying report swnmarizes the results of our field exploration, laboratory testing
and analysis, and presents our geotechnical engineering opinions and recommendations. Based on our
field work and subsequent analyses, it is our opinion that the site is suitable for the proposed
development, provided that the recommendations presented herein area implemented for design and
construction.
Exploratory work at the site revealed subsurface conditions including sand, silt, and clay soils,
and bedrock consisting of volcanic and sedimentary rock types are present at the site. The on-site
soils included high plasticity clay soils which would be subject to shrink-swell action due to changes in
moisture content. Special considerations for site grading operations will therefore be required for the
successful completion of the project. Compaction of clayey soils will require special efforts and high
plasticity clays should not be placed at or near final grades as described herein. Geologic and seismic
issues are not expected to pose significant constraints to construction of the proposed development.
We recommend that Strata be retained to review plans and specifications for the earthwork
construction pavement sections and related portions of plans for the infrastructure improvements and
to provide additional site specific evaluations for the individual lots.
We appreciate the opportunity to continue to work v,:ith you on this project. Please contact us
if you have any questions or further requirements.
Sincerely,

7;:::t~
ur'l.
Brem J.

P.E.

f/~----

ii~:i,~rt Howard, P.E.
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REPORT
Geologic and Soil Engineering Evaluation
Infrastructure Improvements
Nativa Terra Subdivision
Boise, Idaho

INTRODUCTION
This report presents the results of our geologic and soil engineering evaluation for the
proposed Nativa Terra Subdivision (formerly known as Peregrine Springs).

This report

supplements and extends our Preliminary Soil and Geologic Evaluation Report for the project
dated September 29, 1992 (prepared by Howard Consultants, Inc., which is now Strata,
Inc.). The project site is located in the Boise Foothills, within the City of Boise, Idaho. The
purpose of this evaluation was to assess geologic and soil conditions at the site and provide
geotechnical engineering opinions and recommendations for the planning, design, and
construction of the general development improvements, including earthwork and grading,
pavement sections and slope design, soil/rock excavatability, soil activity, and surface
drainage considerations. This report also addresses subsurface soil, rock, and ground water
conditions and identifies areas of related concerns that may require unique design and
construction criteria, or may present potential issues which could affect the development. To
accomplish this evaluation we performed the following scope of work:
I. Reviewed existing geological information for the general area of the project site as
shown on the Vicinity Map, Plate 1, including our preliminary soil and geologic
evaluation.
2. Observed the excavation of 20 test pits throughout the proposed development
site.

(

The test pits were excavated with a Hitachi EX120 trackhoe.

The

· ..
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subsurface conditions encountered in the test pits were visually identified in the
field by our geotechnica! engineer and soils were classified in accordance with the
Unified Soil Classification System (USCS).

Field testing was performed and

select soil samples were obtained for further identification and laboratory testing.
3. Conducted laboratory testing to evaluate the physical properties of the on-site
soils and· their suitability for the intended uses at the site.
4. Performed analyses based on the information described above, and prepared this
report of our findings, conclusions, and recommendations.
This report has been prepared to address the subdivision infrastructure improvements,
including roadways and utility construction and the related earthwork construction. It is our
understanding that the grading of individual lots will not be perfonned at this time, except as
necessary for the construction of the proposed infrastructure improvements (for instance,
where roadway cuts or fills extend onto adjoining lots).

Specific recommendations for

development of each lot are not included in this scope of work and further site-specific,
geotechnical evaluations are expected to be performed by Strata in preparation for planning
and construction of the individual lots and residences.

EXISTING SITE CONDffiONS
The project site is located near the base of the Boise Foothills, in Boise, Idaho, as
shown on Plate I, Vicinity Map. Specifically, the site is located in a portion of the SE¼ of
Section 12, Township 3 North, Range 2 East, and a portion of the SW¼ of Section 7,
Township 3 North, Range 3 East of the Boise Meridian, in Ada County, Idaho.
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At the time of our subsurface evaluation, the proposed development site consisted of
approximately 102 acres of undeveloped property located on and below hillside areas in the
lower portion of the Boise Foothills. The site, shown on Plate 2, Site Plan, is generally
bordered by two major ridges, the Table Rock Road Ridge to the north and east, and
Castlerock Ridge to the south and southwest. The property is bordered on the north by the
Northridge Subdivision; to the northwest and west by the Foothills East Subdivision; to the
south and east by undeveloped property; and to the west and southwest by undeveloped
property of Castlerock Ridge. An existing residence was present at the southwest comer of
the property.

Several small gullies drain Table Rock Road Ridge, traversing the subject

property from east to the west or southwest. The natural drainage at the site is by sheet flow
to the surface drainage courses and downslope areas. The total relief across the site is
approximately 385 feet from a high point at Elevation 3,225 near the southeast comer of the
site to the lowest elevations of about Elevation 2,840 on the westernmost portion of the site
south of the existing residences on Roanoke Drive.
The majority of the site was covered by native grasses and other low, herbaceous
vegetation, along with scattered sagebrush and other shrubs. High voltage, overhead power
transmission lines traversed the project site in a north-south direction, extending along the
section line between Sections 7 and 12. Several dirt roads and 2 trails were present at the
site. A retention pond, slightly greater than 100 feet in diameter, existed on the south side of
the western most residences fronting on Roanoke Drive.
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Rock outcrops were present in the north-central and eastern portions of the proposed
development. With the exception of the rock outcrops (which ranged in height from about 3
feet to 30 feet), the steepest slopes at the site were about 2.5: l (horizontal to vertical units),
or about 22 degrees. These were located in the eastern/southeastern portions of the site.

PROPOSED DEVELOPMENT
The subject property covers 102 acres, total.

We understand this land is to be

subdivided into lots for single-family residences. A total of 70 lots are planned, with 44 lots
to be subdivided during the first phase (Phase I, shown on Plate 2) of development which will
cover the western portions of the site. The remainder of the site wiU be planned at a later
time and is expected to be coordinated with the Phase I development. Roughly one-third of
the site will remain as open space. To minimize disturbance to the site as a whole, the
property will not be mass-graded. Earthwork will be performed to allow for construction of
roadways and other infrastructure installations.

Primary access roads will connect the

development with Table Rock Road on the north and east, and with Roanoke Drive via
Troutner Way and Eastdale Drive on the west. The initial development of the subdivision will
include cuts and fills to establish the desired road alignments and emergency access routes.
The improvement of individual lots will not occur until each lot is purchased. Cuts of up to
about 25 feet and fills of up to about 32 feet are planned for the proposed improvements. In
general, most significant cuts are to be in the southern part of the site, and the greatest fill
areas are in the northern portions of the site, as shown on Plate 3, Approximate Cut and Fill
Areas.
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FIELD EXPLORATION
Twenty exploratory test pits were excavated and observed at the site on January 9
and 12, 1998, using a conventional (Hitachi EX120) trackhoe. The approximate location of
each test pit is presented on the Site Plan, Plate 2. The test pits were excavated to depths
ranging from 4.0 to 14.5 feet below the existing ground surface. The test pit locations shown
on Plate 2 are approximate; locations in the field were estimated by pacing distances, sighting
from existing features and landmarks, etc. Therefore, the location of the test pits should be
considered accurate only to the degree implied by the methods used. The test pits were
staked and labeled at the time they were backfilled. All test pits should be accurately located
by survey before construction begins. At the conclusion of our subsurface evaluation, the
test pits were loosely backfilled level with the existing ground surface to reduce the hazard of
open trenches. The test pit locations were staked and the stakes were labeled to allow for
future identification and surveying of the exploratory locations.
The subsurface conditions encountered in each test pit were visually evaluated and the
soil profiles logged in the field by a geotechnical engineer in accordance with the Unified Soil
Classification System (USCS). A brief explanation of the USCS is presented on Plate 4, and
may be used to interpret the tenns in this report and on the test pit logs, The individual test
pit logs are presented in Appendix A
Field testing was conducted in the test pits using a pocket penetrometer to evaluate
the unconfined compressive strength and the undrained shear strength of uncemented, finegrained soils. Additionally, a nuclear densometer was used in accordance with ASTM D
2922 and D 3017 to evaluate the in-place density and moisture content of select soils.
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Representative samples of the soils encountered in the test pits were obtained for further
evaluation.

LABORATORY TESTING
Select samples of the soils obtained from the test pits were further evaluated by
laboratory testing, which included: in situ moisture content, Atterberg limits, resistance Rvalues, direct shear, swell (expansion) potential, laboratory compaction (Standard Proctor),
and soil pH (acidity-alkalinity). The tests were performed in accordance with procedures
outlined by the American Society for Testing and Materials, the Idaho Transportation
Department, and other standardized methods, as applicable. The results of the laboratory
testing are presented on the corresponding test pit logs, and in Appendix B. The results of
these tests of physical and engineering properties were utilized to provide interpretations of
soil strength, density, activity, and other characteristics to assist in developing the
recommendations presented in this report. In addition, data in our files from other projects
nearby the subject were also reviewed to provide additional background and basis for
developing our conclusions and recommendations.
Soil samples obtained from the project site and currently stored in our laboratory will
be discarded 90 days after the completion of our field work, unless we receive a specific
written request to retain the samples for a longer period of time.
SUBSURFACE CONDITIONS

Based on our interpretations of the test pit logs, the general subsurface conditions
encountered at the site consisted of a variety of soil and rock types.

The conditions
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encountered in the test pits are shown on the logs presented in Appendix A.

These

conditions are also summarized on Plate 5, Summary of Test Pit Conditions.

A layer of topsoil 0.5 to 2.0 feet thick was encountered in the test pit locations across
the site (with the exception of Test Pit l, where a I-foot-thick layer of silty gravel fill was
present). The topsoil was dark, typically soft or loose, and contained extensive roots and
organics. Clayey soils were found at or near (within l.5 feet) the ground surface in the
exploratory locations, with the exceptions of Test Pits I, 2, 3, and 4 in northwestern portions
of the site. Fat (high plasticity) clays were encountered in many locations, predominantly in
the southern and western portions of the site. Some "lean" (low plasticity) clays were also
encountered in a few locations. Clay layers ranged from 0.5 to 2.5 feet thick extending to
depths of 0.5 to 4.5 feet below the ground surface. The soil strata encountered below these
upper clays included sands, silts, and clays in varying proportions, thickness and composition.

In Test Pit 17, high plasticity fat clay was encountered at S feet and extended to IO feet
below the ground surface.
Hard, basaltic rock was encountered at depths of 6.5, 5.0, and 4.0 feet below the
existing ground surface in Test Pits 1, 8, and 9, respectively, resulting in trackhoe refusal at
those depths. Siltstone/claystone was also excavated to refusal in Test Pit 7, and sandstone
was excavated to refusal in Test Pits 13, 14, and 19. Soft and/or decomposed rock was
observed to be excavatable with the trackhoe in Test Pits 10, 11, 16, 17, and 20.
Ground water was observed at depths of 12.0 feet in Test Pit 2 and 10.0 feet in Test
Pit 12, located in low-lying portions of the site. Ground water was not observed in the
remainder of the test pits. Ground water levels should be expected to vary through time, in

BC001850
RBC001850

EXHIBIT "I"
Page 262

/"-'
:_

I

Nativa Terra Subdivision

\

File: PERSPR-B9701B
Page 9

response to seasonal hydrologic parameters such as timing and duration of precipitation. In
general, the lower portions of the site and areas adjoining drainages at the site are potentially
be susceptible to high ground water levels. No evidence of spri.ngs or seeps was observed at
the time of our field exploration of the site.
GEOLOGY AND SEISMICITY
Geologic Evaluation

The project site is located within the Boise Ridge section of the Idaho Batholith
subdivision of the Northern Rocky Mountain geological province.

The Boise Front

comprises a transition to the Idaho Batholith, which is typically composed of biotite granite
and granodiorite. The geologic units present in the foothill areas of the site consist primarily
of sedimentary and volcanic rock materials, with some localized alluvial deposits in stream

(

drainages and colluvial materials on and immediately below hillside slopes. Geologic map

'-..-·'

units at the site were identified and described in our preliminary soil and geologic report for
the project.
Our subsurface exploration of the site confirmed that the geologic units at the site
consisted of sedimentary and volcanic deposits. Weathered basaltic rock was encountered in
Test Pits 1, 8, 9 and 17. Sand/sandstone was encountered in Test Pits 10, 11, 13, 14, and 19.
Siltstone/claystone was encountered in Test Pits 7, 16, and 20.

The attitudes of these

sedimentary units vary, but their dips ranged from 10 to 40 degrees. The largest outcrop at
the site was located upslope of Test Pit 17 on the eastern side of the site. Conglomerate
sandstone was exposed along an approximately 150-foot-long portion of the slope in this
area. The main portion of the outcrop was about 60 feet long and up to 30 feet high. The

L.
BC001851

RBC001851
EXHIBIT "I"
Page 263

Nativa Terra Subdivision
File: PERSPR-B9701B
Page JO

sandstone was well cemented and hard and contained well-rounded clasts up to almost 8
inches in diameter. It appeared to dip 10 to 25 degrees toward the northeast. The western
side of the outcrop was steeply sloping with some vertical to overhanging sections. A few
boulder-sized blocks were observed on and around the outcrop; these blocks did not appear
to present immediate hazards of toppling or falling. Another rock outcrop was present in the
north-central portion of the site between Test Pits 3 and 7. This outcrop was approximately
15O-feet long and up to about 15 feet high. The rock in this location consisted of a hard,
well-cemented, fine to medium grained, arkosic, blocky sandstone, dipping approximately 40
degrees to the northeast.

The outcrop was surrounded by scattered boulders

Another

smaller pile of similar sandstone was observed to outcrop approximately 75 feet to the
southeast. A ledge of basaltic rock about 200 feet long and up to 3 feet high was exposed

(_.

upslope (north) of Test Pit 8. Weathered rock was present at the rock surface in some
locations. The intact rock below was hard to very hard, and no attitudes were discerned.
A series of sub-parallel faults comprising the Boise Front fault system are known to
traverse the Boise Foothills area. Two of these faults have been mapped (on a large scale) as
inferred at the site. The Boise Front fault system is not known to be active. (An "active"
fault has been defined as one which has experienced movement during Holocene time, the last
11,000 years.) Past research on the Boise Foothills area has indicated that no movements
may have occurred on the faults of the Boise Front for over 250,000 years. There were no
clear geomorphic expressions of the faulting as previously mapped at the site. Fault planes or
offsets were not observed in the exploratory trenches at the site. In addition, no springs or
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seeps, and no structurally controlled features such as slumps were observed at the site. These
observations also tend to confirm the lack of active faulting at the site.
The exploratory test pits revealed the geologic complexity of this area of the Boise
Foothills. The discordant subsurface information obtained at the site does not appear to be
completely explainable by simple displacement patterns across the previously mapped faults
at the site, and is apparently also a result of the complex dispositional historJ of the region.
Although evidence of creep of surficial soils was observed on some hillside areas, no
evidence of gross instability of the natural slopes at the site was observed.

Properly

performed grading operations, conducted under the observation of Strata, Inc. will mitigate
slope stability concerns. Grading operations may reveal surficial zones of soil which have
experienced downslope movements. These should be documented and evaluated by Strata.
These zones should be removed and, if necessary, replaced with structural fill, or as
otherwise recommended by Strata at the time of construction. Cut slopes exposing geologic
units should be observed and evaluated for stability and possible need for additional support
considerations.

Regional Seismicity

In general, historical records of seismicity indicate the Boise region has at least a
moderate overall potential seismic hazard (Sprenke and Breckenridge, 1992). The closest
known active fault zones in the region extend from north of Emmett northward to near
Cascade. Recent movement is also evident at a scarp offset about 25 miles southwest of
Mountain Home Air Force Base on the Halfway Gulch Front. Each of these fault locations
are at least 25 miles from the project site. Southwestern Idaho is designated by the Uniform
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Building Code (UBC) as Seismic Zone 2B, which can be related to an effective peak ground
acceleration of 0.2g (seismic design values presented in the UBC were developed on an
essentially deterministic basis). Seismic hazard maps of the state have been prepared for the
Idaho Transportation Department. These maps (as presented in Sprenke and Breckenridge,
1992) indicate there would be a I 0% probability of exceedence for an effective peak velocityrelated acceleration of 0.13g in a SO-year period for the Boise area.
OPTh'1ONS AND RECOMMENDATIONS
General

It is our opinion that the site is suitable for the proposed construction from a
geotechnical standpoint, provided the recommendations in this report are followed.
Following the development of infrastructure improvements as addressed herein, the
development of individual lots should be feasible, subject to further, site-specific geotechnical
evaluations of each lot. The recommendations contained in the following sections reflect our
understanding of the proposed development of the site and our evaluation of the subsurface
conditions observed in the test pits, and our interpretation of the site geology. The soil
conditions and rock contacts at the site will be irregular and should be expected to vary
between and beyond the test pit locations.

These variations will not be known until

construction exposes the conditions across the site and may cause changes to construction
plans and/or costs.
At the conclusion of our field investigation, the test pits were backfilled with only
minimal compactive effort. Soil replaced in the test pits is, therefore, loose and is prone to
settlement. Test pits located under areas to support any portion of structures, proposed fiUs
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or pavements should be re-excavated to expose firm soil. Backfill placed in the test pits
should be placed in loose, 8-inch-thick (or less) lifts, Each lift should be properly moistureconditioned and compacted to at least 95% relative compaction based on ASTM D-698.

Geologic/Seismic Considerations
Evidence of the faults inferred at the site was not encountered during our field
exploration. Offsets or gouges typical of fault planes or zones were not observed in our test
pits, and surface expression of faulting such as scarps, lineations, springs or seeps, or
structurally controlled features such as slumps were not observed at the site.

It is our

opinion, therefore, that the inferred faults do not pose a hazard to the proposed deveiopment
of the site and setbacks from fault areas will not be required.
We recommend that seismic design of structures at the site be based on the UBC
seismic design method for Zone 2B. For seismic design in accordance with the 1997 UBC,
we recommend use of Soil Profile Type So (Table 16-J), and a Seismic Source Type B (Table
16-U).
We recommend that Strata be retained to provide on-going observation during
construction to verify these opinions and recommendations and further assess the strength of
the soils along the inferred fault locations. This work will include observing the excavation of
the roadway, utility trenches, and other earthwork. If a fault is identified, we will evaluate
the engineering properties of the soil and make appropriate recommendations with respect to
the planned construction.
The rock outcrops at the site do not appear to constitute an immediate hazard with
respect to rockfalls or toppling. Field observation indicates that the outcrops are essentially
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stable in their existing condition; however, future weathering, seismic shaking, or man-made
effects could disturb this stability and cause rock blocks to dislodge. It is our opinion, that
these would be isolated occurrences at most.

It is also possible that construction could

disturb the present stability of the outcrop areas.

Any boulders which appear loose or

potentially susceptible to rolling should be removed to reduce this hazard. Slope stability
issues are addressed further in the Slopes and Embankment section of this report.
Soil/Subsurface Conditions

The soils encountered at the site included a wide range of soil types. These included
clean, cohesionless sand, silty to clayey sands, silts and clays.

The results of our field

observations and classification and laboratory index testing confirm that high plasticity, clay
soils are present at the site, as shown on Plate 5. These plastic clay soils are also referred to
as "fat clays", classified as CH on the test pit logs and on Plate 5.

(

__

)

As indicated in our

preliminary soil and geologic evaluation report for the project (dated September 29, 1992),
high plasticity clays are of particular concern, since these are the soil types that may exhibit
shrink-swell behavior upon drying and wetting. Samples of high plasticity, CH soils were
preferentially selected for testing to provide infonnation on worst-case type conditions. The
CH clays tested were found to have plasticity indices (PI's) of from 30 to 51 and liquid limits
(LL's) of 54 to 79. Guidelines for assessing soil expansion potential indicate that highly
expansive soils have PI' s of greater than 25 and LL' s of greater than SO.

Moderately

expansive soils tend to have PI's of 15 to 25 and LL's of30 to SO, and low or non-expansive
soils exhibit PI's of 15 or less and LL's of 30 or less (FHA, 1968; Coduto, 1994; Rollings,
1996). A soil swell test was performed on a clay sample recovered from Test Pit 12 at 2.0 to
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3.0 feet (LL=54, PI=30). The sample, when remolded in the laboratory to reflect compacted
fill at optimum moisture and 100% relative compaction was found to have 3.2 percent
expansion when exposed to moisture under a surcharge load of 144 psf. A direct shear test
was performed to assess soil shear strength of the on-site clay soils. A sample of the on-site
clay soil was remolded to 95 percent of ASTM D-698 and tested; this sample was found to
have an angle of internal friction of21 degrees and cohesion of 510 psfunder a slow shearing
rate reflective of long-term 'consolidated-drained' type conditions. Results of this test are
included in Appendix B.
Pocket penetrometer testing of in-place, cohesive soils below the topsoil zone and/or
upper 1 foot in the test pits resulted in unconfined compressive strength values of 4 tons per
square foot (tst) or greater. The in-place density of sandy, native soils in the test pits was
found to range from 94 to I 07 pounds per cubic foot (pcf), indicating medium dense to dense
conditions. The soils and geologic units at the site were judged to consist of very similar
materials to those previously encountered and tested during evaluations conducted on
adjacent properties. These properties were found to be comparable to or better than the
properties determined in our past work in similar materials on adjacent sites.

Testing

performed on relatively undisturbed soil samples from adjacent properties within the same
soil and geologic units, with similar unit weights, resulted in internal fiiction angles of 3 2 to
41 ° and cohesion values of 0 to 310 psf. For the analysis of cut and natural slopes, lower
strength boundary parameters of 50 psf cohesion and a 32° friction angle were utilized.
Potentially expansive clay soils are not present everywhere on the project site (as
shown on Plate 5), and in many areas they comprise only a surficial or near-surface layer,
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overlying soil types which are not prone to shrink-swell. In other areas, they are encountered
below the ground surface in layers of varying thickness.

It is not realistic to attempt to

delineate the total extent and distribution of these soils based on observations from widely
separated test pits.

The soil types and their distribution and swell properties must be

evaluated as earthwork construction at the site exposes the soil and as each lot is developed.
Potential volume changes in the plastic clay soil can be mitigated in several ways. The
recommendations presented in this report focus on reducing moisture changes in soils
susceptible to shrink-swell, and balancing expansion with the weight of overlying fill or native
soil. Both of these measures can be achieved if the highly plastic clay soil is several feet
below finish grades.

Our experience indicates that the zone of moisture change will not

normally extend more than about 3 to 4 feet below the ground surface. Therefore, we
recommend that potentially expansive soils occur at depths not less than 3 to 4 feet.
Hard basaltic rock was encountered at relatively shallow depths in several locations
(Test Pits 1, 8, and 9 located on the west and west-central parts of the site). Sandstone and
siltstone were encountered in Test Pits 6, 7, 10, 11, 13, 14, 16, 19, and 20. In these areas,
the rock was excavatable, at least initially, with the Hitachi EX120 trackhoe used to advance
the test pits. Excavation generally became more difficult with depth and refusal due to hard
conditions was encountered in Test Pits I, 7, 8, 9, 13, 14, and 19 at 6.5, 9.5, 5.0, 4.0, 7.5,
8.0, and 11.0 feet below the ground surface, respectively.
Grading on hillside areas will require benching as described in the Slopes and
Embankment Section of this report. On-site, high plasticity clay soils will be difficult to work
with; moisture conditioning and compaction of these materials will require extra effort. If
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these soils are used, they should be worked with immediately after excavation so the soil will
not loose moisture. The most difficult problem using the clay will be to adjust the moisture
content.

We recom.-nend that grnding operations be perfonned selectively such that

potentially expansive soils are not present near the final grades, as discussed earlier. This will
reduce the potential for long-term changes in moisture content to occur in these soils, thereby
limiting shrink-swell behavior.
Strata will need to identify the soil during earthwork construction and make
recommendations for the placement of the excavated soils. Clay soils should be placed and
compacted at a moisture content greater than the optimum moisture content ( detennined by
laboratory compaction tests, ASTM D-698). We strongly recommend that an earthwork
contractor be selected for this project based on prior successful experience working with
clayey soils and hillside property.
Ground water was observed at depths of IO to 12 feet below the existing ground
surface in Test Pits 12 and 2. The test pits were located in the flat-lying portions of the site.
Although ground water levels will vary with the season, it is our opinion that ground water
will not impact excavation in hillside areas, but may occur in drainage areas and excavations
extending several feet below the existing ground surface in flat lying portions of the site
during times of seasonally high water levels.
Soil Corrosivity

Based on information from the Soil Conservation Service Soil Survey of the area, our
experience and our preliminary testing of the site soils, it is our opinion that these soils will
have· a low potential for corrosion of concrete in contact 1.vith the ground. Type I/II cement
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should, therefore, be appropriate for use in concrete at the site. If desired, this could be
con.finned by sampling the soils actually exposed in footing excavations, slab subgrades, etc.
after the completion of site grading.
Steel and other ferrous metals, when buried in the on-site soils, will be subject to
corrosion. The corrosivity of soil to ferrous metals is influenced by a number of physical and
electrochemical factors, including soil moisture content and changes in the moisture content,
the chemistry of the soil and ground water, stray currents and/or currents induced by the
installations themselves.

In general, silty and clayey soils have a higher potential for

corrosion to ferrous metals than sandy soils. Corrosion protection should be provided to
prolong the service life of metal pipes in contact with these soils. This is typically facilitated
by placing pipes within a sand bedding zone.

If corrosion-related issues and mitigation

measures are a special concern for this project, a more detailed evaluation should be

(
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.

performed by a corrosion engineer.
Changes in Earthwork Volumes

The existing soils at the site will decrease in volume when excavated and compacted
as engineered or structural fill. Shrinkage of soil used for fill can be very difficult to predict
accurately, especially in areas where the soil types and existing in-place densities vary
considerably, as is the case in the Nativa Terra site.
Earth materials (typically rock or over-consolidated soils) which have in-place
densities equal to or exceeding the expected density of that material after excavation,
processing, and compaction, rather than decreasing in volume, undergo bulking. Excavations

(
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at the site may encounter materials with densities high enough to be indicative of bulking
rather than shrinkage.
For the in-place soils at the site, a shrinkage factor of up to 15 percent could be
expected. We suggest as an estimate of gross volume change, a shrinkage factor of IO
percent be assumed. Thls will depend on the relative volumes of different earth materials
used, their original density in-place, and the degree of compaction actually achieved. This
shrinkage factor should be monitored and adjusted during grading operations for greater
accuracy. It is our understanding from the project civil engineer that adjustments to volume
change factors are appropriate and expected during the progress of the earthwork
construction at the site. The hard rock materials at the site may bulk by 10 to 15 percent,
depending on the method of excavation used and the degree of fragmentation obtained (more
bulking results from greater fragmentation - smaller particle size).
Because shrinkage and volume changes are difficult to predict with a high degree of
accuracy, we suggest that balance areas be provided in non-structural areas (for instance, in
unimproved portions of the site) where final grades are sufficiently flexible to provide the
appropriate volumes for earthwork construction.
Additional volume losses may also result from clearing operations, removals of
topsoil and organic-laden soils and subsidence due to operation of heavy construction
equipment. It would be desirable, if excess earthwork volumes are generated by grading, that
high plasticity clays and high organic content soil be selected as waste.

(
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Slopes and Embankments
It is our opinion that the natural slopes in the geologic units at the site are stable in
their existing conditions with the possible exception ofsurficial soils in some areas. Creep of
surficial soil was observed in locations where steeper natural slopes were present.

This

surficial creep is attributed to gravity forces, wetting/drying and freeze/thaw cycles within the
surface soil layers. We recommend that for planning purposes, structures be set back a
minimum of 10 feet from the top of natural or cut slopes, and for structures located on
slopes, foundations should extend below the surficial creep zone and/or creep prone soil be
removed.
Using parameters obtained from the strength (including direct shear) tests performed
for this and past investigations conducted on ~djacent properties in the Foothills East area,
and slope stability analyses based on an infinite slope model, and the Janbu method (Duncan
and Buchignani, 1975), a static factor of safety of at least 1.5 was calculated for fill slopes up
to 32 feet high, natural slopes on the site, and cut slopes in soil up to 25 feet high. (This
includes the natural slopes underlying embankment fills.) Based on this, we recommend that
a slope ratio ofup to 2:1 (horizontal to vertical) could be utilized for design of permanent cut
and fill slopes at the site.
Cuts may encounter both soil and rock. For planning purposes, we recommend that
cut slopes excavated into the on-site soils not exceed a slope ratio of 2: 1 (horizontal to
vertical). Slopes excavated into moderately to well-indurated sandstone should not exceed a
slope ratio of 1: 1 (horizontal to vertical) and slopes excavated into hard, intact basaltic rock
could be made vertically up to a maximum height of I 5 feet.

All cut slopes should be
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examined by Strata to check for out-of-slope bedding and/or other indications of potential
instability. Final design of cut slopes and development of appropriate remedial measures (if
necessary) will be dependent on the soi! and/or rock environment uncovered during
construction.

Fill slopes should be constructed by keying and benching into the natural soils, then
placing and compacting fill soils in thin horizontal lifts such as described in the Earthwork
section of this report and on Plate 6, Embankment Construction. The outer face of fill slopes
should be firmly compacted.

This could be accomplished by backrolling the slopes with

compaction equipment as the fill is brought up, or by over-building fill slopes past their final
grades, then trimming them back after compacting. Drainage and surface water should be
directed and maintained away from slope faces and slopes should be planted with droughtresistant ground covering vegetation or otherwise protected from erosion.

Periodic

maintenance of slope areas may be required, especially following heavy rainfall.

Any

problems such as rilling, gullying, ponding, or loss of vegetation should be corrected as
quickly as possible.

Site Preparation/Earthwork
The proposed earthwork, as we understand it, appears to reflect minimal disturbance
to the project area for planned development.

Earthwork, including excavation and fill

construction should be undertaken in a manner to minimize the disturbance to the adjacent
home owners. This could include dust control, maintaining acceptable vibration levels and
performing more intensive construction processes during periods when home owners are
away.·
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Much of the excavation at the site would be expected to be feasible with conventional
earth-moving equipment, although heavy ripping could be required in some areas where
moderately cemented or indurated materials are encountered, such as was observed in Test
Pits 7, 13, 14, 16, and 20. In areas where hard, near-surface rock materials are encountered,
such as the basalt observed in Test Pits l, 8, and 9, or where excavations may extend deep
enough to uncover hard rock (i.e. 25-foot cut) excavation may require the use of pneumatic
or hydraulic breakers. If a considerable volume of hard rock mass is to be excavated, the use
of blasting agents may be appropriate or necessary.
Based on our review of the final subdivision layout, structural fills of up to 32 feet
will be required to construct roadways and develop access routes for the site. The upper 6
inches of topsoil with root material should be stripped from all areas to be graded as
earthwork construction commences. In some areas, the zone of root and organic laden soils
may extend to depths warranting removals of root balls and a thicker zone of organic topsoil.
However, the vegetation and topsoil should be left in place until immediately prior to
construction to control erosion on and below slope areas. Topsoil may be stockpiled on site
for future use in slope and landscape areas. Following the stripping of topsoil, the native
ground surface should be proofrolled with a minimum of five passes of a 5-ton, vibratory
roller equal to a Raygo 400. If weaving, rutting, or unstable areas are observed during the
proofrolling, the unstable areas should be removed and replaced with structural fill.
The ground should be stepped or benched, as shown in Plate 6 where fills are to

be

placed on ground with slopes steeper than 5: l (horizontal to vertical). The lowest bench
should be a minimum of 15 feet wide, at least two feet deep, and must expose dense or finn
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soil or rock. Other benches should be excavated in firm material for a minimum width of four
feet. Sloping ground flatter than 5: 1 typically will not require benching, but will require
preparation as discussed above and as considered necessary by Strata, Inc.
The native, silty and clayey soils are moisture susceptible. These soils may become
unstable and difficult to properly compact when wetted. Therefore, special site preparation
procedures will need to be implemented if wet weather persists during construction. The
Wet Weather Construction section of this report outlines our general recommendations for
earthwork procedures during inclement weather.
Clean granular soils are not recommended for use as cover over potential expansive
clay soils because their higher penneability may tend to conduct moisture too freely to the
clays below. Sandy cohesionless soils could be utilized if blended with at least 10 percent (by
weight) of silts or clay soils conforming to the liquid and plastic limits described below for
cover soils. Soils with clay content should be compacted at or above optimum moisture
content. Compaction of clayey soils should be expected to be relatively difficult and will
require special attention and effort. Use of sheepsfoot or similar compactors and/or heavy
pneumatic tire equipment would be expected to facilitate compaction of clayey soils.
Excavation and grading operations should be performed selectively to segregate earth
materials of different properties. Moderately to highly plastic clay soils may be placed in
deeper fills, but should not be placed within 4 feet of the final grade of fill areas to support
structures or pavements. Low plasticity silt or clay soil with PI ~ 15 and LL ::: 30 should be
placed in the upper 5 feet of embankments as a cap over high plasticity clays and silts.
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Granular soils should not be placed as the cap over clays unless mixed with at least I0
percent low plasticity silt/clay with PI's and LL's as defined above.

In proposed roadway and sidewalk areas in cuts or at or near the final grade, high
plasticity soils should be removed. The area beneath the roadway and sidewalk areas and
extending at least 3 feet beyond should be excavated to a depth of at least 3 feet except
where it is revealed (either in exploratory holes or utility trenches) that granular, noncohesive or low plasticity soils (PI S 15 and LL .::: 30). The excavated soils should be
replaced with soils containing non-plastic or low plasticity fines, as defined above.
It is important to limit the potential for moisture to access high plasticity CH clays.
This can be facilitated by draining surface waters away from pavement and sidewalk areas
and sloping subgrade surfaces a minimum of 1% to drain.
The partially indurated sandstone and siltstone encountered in the test pit excavations
can be excavated with conventional earth moving equipment such as a 983 loader with ripper
teeth or a Caterpillar 225 trackhoe equipped with ripper teeth. The roadway and utility
trench excavations in the deeper cut areas could extend to depths which exceed the depth of
our field exploration. Therefore, hard, resistant rock may be encountered in roadway/utility
and other excavations. The weathered basalt may be excavated to limited depths by heavy
ripping methods, but more extensive excavation of the basalt or well cemented S?Jldstone or
siltstone will likely require use of pneumatic or hydraulic breakers or even drilling and
blasting methods. If blasting is required, the recommendations in the Blasting Requirements
section of this report should be followed. Irreducible rock fragments generated at the site by
ripping, blasting, or other means could be placed in fills if properly placed and dispersed
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within the fill. However, oversize rock exceeding 12 inches in maximum dimension should
not be placed or buried in fills unless the locations, materials, and disposal methods are
specifically approved by Strata. Oversize rock shall not be placed within 10 feet vertically of
finish grade or within the range of future utilities or underground construction, unless
specifically approved by Strata. Where rock is to be placed, in fills, the rock should be
dispersed to avoid

nesting, and sufficient soil fill should be intermixed with the rock

fragments to create a dense mass with no voids. No rocks larger than 6 inches in maximum
dimension should be placed in the upper 3 feet of fill material. Rock fragments might also be
utilized as rip rap or erosion control protection layers depending on the size, hardness, etc. of
the rock generated.
The fill could consist of the previously excavated, on-site soils, provided these soils
are properly moisture-conditioned to at least their optimum moisture content range for
compaction.

Off-site soils may be used providing they are non-expansive and meet the

requirements described for use of on-site soils.

The structural fill should be placed in

maximum, loose lifts of 8 inches or less, and compacted with suitable heavy compaction
equipment, as approved by Strata. The fill should be compacted to a minimum of 95%
relative compaction, based on ASTM D 698 Standard Proctor method. The location and
frequency of compaction testing should be at the direction of Strata, Inc. Testing should be
planned at intervals of 2 feet in vertical rise and/or 1,000 cubic yards of embankment.

A summary of cuts/fills in the area of each test pit is presented in Table 1 below, with
an indication of the materials we expect to be generated in cut areas.

----·---·
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TABLE 1
Summary of Cut Materials
Location

Conditions in Test Pits
(Expected materials
to be generated by cuts)*
GM (fill) to 1 ft depth
ML to 3 feet
CH and CL to 4.5 feet
Basaltic rock below 4.5 feet
Ground water at 12 feet (15+ feet
below final grade)
SM to 1.5 feet
SC to 2.0 feet
SM to 6.0 feet
SM/ML to 13 feet

Approximate
Cut/fills

in Vicinity
TPl

6 to 10 feet CUT

TP2

3 to 9 feet FILL

TP3

10 to 15 feet CUT

TP4
TP5
TP6

20 to 25 feet FILL
7 to 20 feet FILL
3 to 5 feet CUT

TP7

0 to 17 feet CUT

TP8
TP9
TPIO
TP 11
TP 12

At-grade
5 to 12 feet CUT
At-grade
2 feet CUT to 2 feet FILL
0 to 4 feet FILL

TP 13
TP 14

At-grade
10 to 20 feet CUT

.-CL to 3.0 feet
SM to 5.5 feet
SM/ML to I 1.5 feet
SM to 1.5 feet
CH to 3.5 feet
Silt5tnni>/Clay<:tnne hi>lmu '· '- fppt

-Basaltic rock from near surface

-CH to 3.0 feet
Ground water at 10 feet ( 10 feet ±
below final grade)

-CL/SC to 1.0 foot
CH to 2.0 feet
SP to 8 feet
Sandstone below
Not included in grading
plan for Phase I
Development"

TP 15
TP 16
TP 17
II
TP 18
II
TP 19
II
TP20
* Soil types identified by USCS classification (refer to Plate 4 for summary explanation)
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Wet Weather Construction

We recommend that site construction be undertaken during dry weather conditions.

If the site construction, particularly grading, is undertaken during wet periods of the year, the
clayey, on-site soils will become very sticky and slick when wetted, and will be susceptible to
pumping or rutting when subjected to heavy loads from rubber-tired equipment or vehicles
which exert concentrated wheel loads. Wet weather earthwork should be perfonned by low
pressure, track-mounted equipment which spread and reduce the vehicle load. However, this
will reduce the efficiency of compactive efforts. Work should not be perfonned immediately
after rainfaH. All soft and disturbed areas should be excavated to expose unyielding firm,
dense, or compacted soil and backfilled with structural fill as recommended in the Site
Preparation/Earthwork section of this report.

Assuming the soil is wet and soft but not

disturbed, the initial layer of fill placed over the native soil should be at least 12 inches in
depth. Compaction of the fill should be sufficient to preclude pumping of the native soil.
Areas adjacent to open excavations should be graded so that surface water cannot
enter the excavation and saturate the exposed soils.

Any surface water which does

accumulate in excavations should be removed by means of conventional gravel sumps and
pumps prior to placing structural fill or construction materials.

In summary, careful construction procedures are paramount to the successful grading
operation if the sandy silt soil is wet and soft. Consulting Strata prior to initiating this type of
construction is recommended to improve earthwork efficiency and achieve a well-performing,
stable subgrade.
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Blasting Requirements
Blasting the rock may be necessary to achieve the required subgrade elevations if
rippers or pneumatic equipment cannot be used to excavate the on-site basalt or more
indurated portions of sandstone or siltstone/claystone for road excavations or other
excavation below the point of backhoe/trackhoe refusal. If b!asting is determined to be the
only option available, the following is recommended:
1. A blasting plan must be submitted by the contractor prior to initiating work. The
blasting program should include, but not be limited to, specific locations (areas)
where blasting is to occur, specific charge and/or delay criteria, charge intervals,
requirements for protection from flying debris, and any other safety precautions
relevant to the general safety of the project and the public.
2. If delay charges are utilized, an adequate weight of explosive per delay to achieve
the desired level of fracturing, etc. must be specified.
3. The explosive type and weight should be considered in the blasting program
designed to protect the adjacent residences and their occupants from either
unusual disturbance or damage. The maximum particle velocity in both soil and
rock at the project boundaries should be 2 inches per second or less.
4. The particle velocities due to the blasting should be monitored regularly at the
project limits to verify that the velocity criteria is not being exceeded.
We suggest that the controlled blasting be sufficient with explosives to affect clean splitting
of the materials between adjacent drill holes and a minimum of shattering or over-break. The
explosive charges should consist of property spaced charges, securely fastened to detonating
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cord, and the holes should be completely stemmed with free-flowing sand or other approved
materials.
We recommend that a short line of test holes be performed to evaluate if such items
as loading, spacing, and depth are correctly planned to achieve the necessary splitting without
exceeding the velocity criteria.

Utility Excavations
Caving and sloughing of excavations was not a significant problem during our field
exploration. However, it is our opinion that some minor caving and instability of utility
trench sidewalks may be anticipated.
The recommendations in this report assume that drained conditions exist. If the soil
in the trench bottom becomes disturbed and/or wet, it should be compacted to structural fill
criteria or excavated to firm soil and backfilled with compacted granular fill as recommended
in the Site Preparation/Earthwork section of this report.
Temporary excavations less than 5 feet in depth in native and structural fill soil may
be constructed vertically. It will be necessary to slope or provide proper shoring for deeper
construction excavations.

This will be especially important in deeper or more confined

excavation areas, and areas where granular soils are encountered. Vertical sides deeper than
5 feet should be laterally supported with shoring and bracing. Alternatively, trench boxes
could be used. The side slopes of laterally unsupported, temporary excavations greater than
5 feet in depth in native and structural fill can be construction on 1: 1 (horizontal to vertical).
However, it should be recognized that the excavation sidewalls may be prone to localized
sloughing and may have to be constructed at a flatter temporary slope.
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A temporary excavation, in our opinion, should remain open only three days and be
protected if it is to remain open from more than one day, so that people and animals cannot
have access to the area. Should excavations be required to remain open for an extended
period, the "stand-up time'' of the excavations would be affected and the above
recommendations should be revised.

Constrnction should be completed referencing the

OSHA Safety and Health Standards (29 CFR 1916-1920) Sub Part P. OSHA requires the
contractor to provide and maintain safe conditions at ali times during construction.
All saturated and loose or disturbed soil should be removed from the bottom of utility
trenches prior to placing pipe bedding. Penetration of trenches and placement of bedding and

backfill materials in utility trenches should be performed in accordance with the latest edition
of the Idaho Standards for Public Works Construction (ISPWC).

Asphalt Pavement Evaluation and Considerations
Roadways at the project site will be constructed over both areas of fill embankments
and native soil materials in areas where roads are to be constructed in cuts or near the
existing grades.

All fill should be placed and compacted as recommended in the Site

Preparation and Earthwork section of this report. R-value tests conducted on two samples of
on-site soi! resulted in an R-value of less than S for plastic clay (this low value further
indicates that plastic clays are undesirable as subgrade material) and an R-vaiue of 22 for a
low plasticity sandy silt and clay. Considering this and a Traffic Index of 6.0 for residential
streets, a pavement section of2.5 inches of asphalt, 6 inches of base course, and IO inches of
pit-run subbase course is recommended.

·-·---·--------
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The base course should consist of 3/4-inch-m.inus, well-graded, crushed sand and
gravel with less than 5 percent passing the No. 200 sieve. The base course should be
compacted to at least 95 percent relative compaction according to AS™ Test D-698.
The subbase course should be well-graded, 4-inch-m.inus pit-run having less than 5
percent passing the No. 200 sieve. The subbase course should be compacted to at least 95
percent relative compaction.
The asphalt concrete should have material properties as specified in AS™ D-3515
and have a mix design (ITD Class 3) with a maximum aggregate size between 3/4 and 3/8
inch. The asphalt concrete should be compacted to at least 95 percent of the maximum
density for the Hveem or Marshall mix design methods.
If any roads are constructed on bedrock (approved by Strata during construction),
they may have a minimum section ofJ inches of asphalt concrete and 4 inches of base course.

Site Maintenance and Drainage
Surface erosion control should be provided on all slopes. We recommend the on-site,
stock-piled, sandy, silty, and clayey topsoils or imported topsoil be used to construct a 4 to 6
-inch-thick topsoil layer over soil cut and fill slopes that will be exposed to weather. The
topsoil may be compacted by track-walking or by means of a sheepsfoot roller to make it less
susceptible to erosion. The tracks and sheepsfoot grooves will provide pockets for seed and
vegetation to establish a root hold. Slopes should be seeded and mulched appropriately to
provide for the re-establishment of vegetation. Additional erosion control measures such as
placement of geosynthetics, straw mats, or bales may also be necessary to retard erosion until .
vegetation becomes established.

/

\__}
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It is our opinion one of the most important design, construction and long-term goals
of this development should be to maintain and control surface and subsurface drainage, as
necessary, on this project. Therefore, the storm water system should be designed to collect
natural surface water in drainages and low areas and channel it to the stonn water detention

system of the project.
Landscape watering in adjacent areas should be kept to the minimum required to
maintain plant vigor, and consideration should be given to the use of native or drought
tolerant vegetation.

Some routine site maintenance should be expected to be required at

intervals during the life of the structures at the site. This may include maintaining grades to

drain away from the slopes, stn.1ctures, and pavements, restoring soils removed from
foundation areas by animal activity, wind, or water erosion, etc., especially after periods of
heavy precipitation. Future homeowners should be informed of these concerns.
All runoff from downspouts, paved areas, and any other large volumes of water
should be channeled into the subdivision stormwater disposal system. Maintenance of proper
drainage in paved areas is important to prolong the pavement's service life. Asphalt responds
poorly to prolonged exposures to water, and if surface waters pond or are concentrated and
directed over asphalt concrete (AC) surfaces, the AC will tend to deteriorate, weaken, and
break up under wheel loads much more quickly than it would otherwise. In addition, in wet
areas, the subgrade soils my become saturated and lead to further break up of the pavements.
Increased maintenance should be expected if drainage is impaired or where moisture is
allowed to infiltrate to highly plastic clay soils.

(_j
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Future Construction of Residences on Individual Lots
The recommendations presented in this report have been prepared for the proposed
roadway and infrastructure improvements of the property and the associated earthwork
construction. Recommendations for design of individual lot improvements have not been
included at this time. Additional geotechnical evaluation will be required to address the site
conditions on the lots with regard to the proposed improvements. The soil types on each lot
(including strength and physical properties) should be examined, and plasticity and swelling
potential of subgrade soils should be specifically addressed. The design and construction
issues for each lot, based on the lot development plans including the grading, drainage,
residence and other related improvements, will be addressed by Strata on behalf of the
developer and prospective lot owner. This information will be used by the developer/home
owner's project team to assist completion of the lot improvement plans as required for Boise
City permits.
Tests of swell pressure can be conducted to evaluate the specifics with regard to
individual structures as related to foundation and flatwork design. Structure footings may be
founded at deeper levels in the soil profile where more favorable soil types are present and/or
moisture content does not fluctuate substantially Alternatively, foundations and flatwork can
be supported by structural fill.

In addition, foundations and fill exert relatively higher

pressures, which may balance the uplift forces generated by the expansion of clayey soils.
Potentially expansive soils should be removed from slab areas, buried at depths such that they

will not be influenced by moisture change, or stabilized with lime to control their shrink/swell
behavior. Otherwise, waffle slabs or other special techniques could be used. We do not

c.,
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recommend that expansive clay soils be used as wall backfill, since they may expand laterally
and cause excessive pressures on a wall. In general, efforts should be taken to reduce the
potential for moisture content changes in clayey soils, such as avoiding infiltration by
directing surface waters away from clayey areas. Large trees and other substantial vegetation
should not be located in the irrm1ediate structure areas, since the vegetation and roots may
deplete the moisture content within the soil and lead to shrinkage and/or subsidence with the
decrease in moisture content.
Plan and Specification Review

The earthwork and paving portions of the final project plans and specifications should
be reviewed by Strata, Inc. prior to bidding, excavation, or construction to check that the
recommendations provided in this report have been incorporated into the construction
documents. It has been our experience that having the consultants from the design team
review the construction documents prior to bidding reduces the potential for errors and
changes to the contract(s) during construction. Strata can also provide assistance in the prequalification and/or selection of contractors, such as participating in a pre-bid meeting or preconstruction meeting so that initial geotechnical issues can be clarified prior to construction.,
equipment move-on, etc.
Observation and Testing During Construction

No site clearing or excavation should begin without the presence of representatives of
Strata, Inc. Reports of the construction should be prepared as appropriate summarizing the
compliance with the recommendations of this report and geotechnical observations during the
foundation construction and related activities.

-------····----~--
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It will be important for Strata to observe the site clearing operations, and to identify
soil types to allow for selective grading operations as described in the report. Following
these grading operations, it is also essential for Strata to continue to perform evaluations of
the individual lots as development is planned for them. This process will improve over-all
project continuity and will provide the experience and knowledge developed from
construction of the project to be used for planning design and construction of each lot.
The recommendations provided in this report are based on design infonnation
provided and subsurface conditions observed in the exploratory test pits at the site.
Geotechnical observations and testing during construction are extensions of the geotechnical
services performed for the initial phase of work on this project. Field review during clearing,
site preparation, excavation, and continuing through fill placement operations allow for
evaluation of the exposed soil conditions and the confinnation or revision of the assumptions
made in formulating the design parameters and recommendations presented in this report.
Our role during construction phases is expected to be of advisory capacity only.
Though we may observe materials and construction to check for conformance with the intent
of this report, we do not engage in construction management, participate in direct
construction operations, or direct of supervise the work of contractors. Nothing contained in
this report should be construed as relieving the various contractors and subcontractors from
complying fully with the requirements of OSHA and other agencies with jurisdiction. If we
are not retained to provide construction observation and testing services, we cannot be
responsible for soil engineering-related construction errors or omissions.

()
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LIMITATIONS

This report has been prepared to evaluate the subsurface conditions for the proposed
infrastructure improvements for the Nativa Terra Subdivision in the foothills area of Boise,
Idaho. Our services consisted of providing professional opinions and recommendations in
accordance with generally accepted geotechnical engineering principles and practices. This
acknowledgment is in lieu of all warranties, either expressed or implied.
The opinions and recommendations contained herein are based on the findings and
observations made at the time of our site reconnaissance and subsurface exploration. If, at a
later time, conditions are exposed which appear to be different from those observed during
our field evaluation and described in this report, Strata, Inc. should be notified to consider the
possible need for modifications to the geotechnical recommendations presented herein.
Based on our experience and knowledge of the project and the site conditions,
maintaining Strata's services as geotechnical consultant during the planning, design, and
construction phases of the project will provide consistency of services without loss of
continuity or contradictions arising from misunderstanding of earlier phases of work. This
report is not intended for use by other geotechnical consultants.

Any subsequent

geotechnical consultant should notify the owner, project designers, and regulatory agencies
as appropriate, of their status and responsibiiity for the project, and aiso provide their own
recommendations for design and construction of the project. This report has been prepared
exclusively for the use of the addressee for the project as described; we cannot be responsible
for any other use of this report.
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The following plates accompany and complete this report:
Plate 1:
Plate 2:
Plate 3:
Plate 4:
Plate S:
Plate 6:
Appendix A:
AppendixB:

Vicinity Map
Site Plan
Approximate Cut and Fill Areas
Unified Soil Classification System
Summary of Test Pit Conditions
Embankment Construction
Exploratory Test Pit Logs
Laboratory Test Results
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THE DEPOSITION OF H. ROBERT HOWARD, PE, was

2

taken on behalf of the Defendant City of Boise at Duke
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TESTIMONY OF B. ROBERT HOWARD, PB
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Scanlan

Hall, 1087 W. River Street, Suite 300, Boise,
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Examination by Mr. Muir
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Idaho, commencing at

9:17 a.m. on February 14, 2018,

Bxamination by Mr . Nicholson

before Beverly A. Benjamin, Certified Shorthand Reporter
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the above-entitled matter.
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H. ROBERT HOWARD, PE,
first duly sworn to tell the truth relating to said
cause, testified as follows:
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EXAMINATION
QUESTIONS BY MR. MUIR:
Q. Mr. Howard, we were briefly introduced. I'm
Scott Muir. I'm the attorney for the City of Boise.
And with me is James Smith, also an attorney for the
City of Boise.
This deposition is being taken pursuant to the
Idaho Rules of Civil Procedure. And I'll just go over a
couple housekeeping deals. If you'll be sure and answer
audibly so the court reporter can take it down. And
we'll try not to talk over each other. I'll complete my
question before you answer, and I'll try to do the same
courtesy with you. Is that agreeable?
A. I will and I won't. I won't talk over you,
that is.
Q. Great.
Have you had your deposition taken before?
A. Yes.
Q. How many times?
A. Over a dozen.
Q. What types of cases?
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A. Various engineering cases that include
anything from commercial structures, the Kmart building
being one, what was the Kmart building here in Boise, to
several residential landslide cases to utility cases,
one as an example, up in Kalispell.
Q. All business-related depositions?
A. Yes.
Q. Have you been a party to any other lawsuits?
I realize that you were once a party to this lawsuit and
have settled out; is that correct?
A. Yes.
Q. Have you had any other lawsuits that you've
been a party to?
A. One.
Q. What would that have been?
A. The Kmart building.
Q. Were you sued personally?
A . Yes.
Q. Was your company that you were with at the
time sued also?
A. Yes.
Q. What company would that have been?
A. Howard Consultants, lnc.
Q. To kind of facilitate this deposition, I'm
just going to kind of tell you what the status is of why

1
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we've marked exhibits that we just keep taking to the
various depositions. So when I want you to look at an
exhibit, I'll hand it to you, and it's already been
marked and entered as an exhibit, and tben we'll discuss
it.
First of all, I would like to direct you to
what is marked as Exhibit No. 19, and if you'd just take
a quick look at what that is, and if you could tell me
what that is to your knowledge.
A. It appears to be the full geotechnical
engineering report for Phase 3 ofTeITa Nativa
subdivision.
Q. We've been refe1Ting to that in this
litigation as the 2003 Strata report. You just slated
that it covers Phase 3 of Nativa Terra; is that correct'?
A. TetTa Nativa. I get it mixed up too. There's
a Terra Nativa and a Nativa Terra?
Q. lt is Nativa Terra.
A. So we have a misnomer here.
Q. Well, in the court record the judge always
calls it Terra Nativa too. So we know what you're
talking about.
A. Okay.
MR. SCANLAN: l think we've got a party named
Terra Nativa, and we've got subdivisions that are named
Page 9

Page 7

1
2
3
4

5
6

7
8

9

10
11

12
13
14
15
16
17
10
19

20
21
22
23

24
25

we are here taking your deposition.
As you are aware, you were a party to this
lawsuit so you understand a little bit about it.
CmTently the status is that the City of Boise is the
lone remaining Defendant in this particular lawsuit.
The allegations that the Plaintiffs are making
against the City are for gross negligence. They are
saying that we violated ow· own ordinance by not
requiring the geology report that is required in the
technical requirements from our ordinance.
They are either alleging that the report was
deficient, and this would go back to the 2003 Strata
report, or else that it flat did not contain a geology
report.
The other allegation that they make is we
didn't follow our ordinance because it was never signed
and stamped by a licensed professional geologist.
So that kind of gives you a background of what
I'm going to be discussing with you today.
MR. NICHOLSON: I'll just note an objection to
the extent that Plaintiffs are certainly not bound by
that representation as to the scope of their
allegations. I'll say scope and/or bases for their
allegations.
Q. (BY MR. MUIR) In this lawsuit, Mr. Howard,
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Nativa Terra.
MR. MUIR: That's correct.
THE WITNESS: And Peregrine Springs too.
Q. (BY MR. MUIR) My question for you,
Mr. Howard, is this 2003 Strata report, does it
specifically only cover Phase 3 or does it cover more of
the full Nativa Terra subdivision?
MR. NICHOLSON: Object; foundation.
THE WITNESS: It specifically covers the area
that is shown on Plate I, Nativa Terra Subdivision No. 3
site plan.
Q. (BY MR. MUIR) I'm banding you another binder.
I would like to refer you to what is marked as
Exhibit 44. And I'll represent to you that's a GIS map
that has imposed on it the Terra Nativa subdivision and
its various phases. Does that look like tbat's what
that is, to your knowledge?
A. It represents the subdivision as a whole.
Q. And, again, if you will reflect back to my
previous question. So what part of that on the map in
Exhibit 44 does the 2003 Strata report deal with?
A. My response would be in general. This is a
general map or GIS. So the report refers to the area
that parallels North Alto Via Court shown on Exhibit 44.
Q. Okay. What I guess I'm trying to get specific
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1
A. "This report supplements and extends our
about, does it just address the Phase 3 as you described
2
preliminary
soil and geologic evaluation report for the
it or does it address some of the other Nativa Terra
3
project
dated
September 29, 1992, (presented by Howard
phases?
4
Consultants, Inc., which is now Strata, Inc.)."
MR. SCANLAN: I guess I'm a little bit
Q. Were you part of Howard Consultants, Inc.,
concerned just about our terminology, because while I've 5
6
back in 1992?
not been deep into this recently, my understanding is
7
A. Yes.
that the numbering of the characterization of the phases
and the lots changed over time. And so I don't know if
8
Q. Are you aware of that 1992 report?
9
A. Yes.
there is a need to be specific about what we are
10
Q. Did you have involvement in preparing the 1998
characterizing as Phase 3 ofNativa Terra as being the
area covered.
11 Strata report?
12
A. Yes.
MR. MUIR: Yeah, and I note your objection,
13
MR. MUIR: Chad, have we made the '92 pa1t of
Mr. Scanlan, because I think that is true, that they
have changed some stuff.
14 the record?
15
MR. NICHOLSON: Yeah, it's Exhibit 51. We
Q. (BY MR. MUIR) Let me direct it a little
16 marked it yesterday.
differently. To my understanding, Phase 3 was one of
the later phases. The subdivision really slatted back
11
Q. (BY MR. MUIR) Mr. Howard, I'm handing you
18 what I will represent we marked as Exhibit 51 yesterday.
in the early '90s, the earlier phases. Is that your
understanding?
19 Is that the 1992 Howard Consultants report that we were
A. As far as I know, it was the last phase.
20 just speaking of?
Q. Phase 3 would be?
21
A. Yes.
A. Yes.
22
Q. What part of Nativa Terra does that cover?
23
A. (Reviewing document.)
Q. So my question would be then, the earlier
24
MR. NICHOLSON: I'll object; the document
phases, is there reports out there that address those?
A. Yes.
25
speaks for itself.
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Q. Do you know specifically what those would be?
A. I don't understand the question.
Q. What the reports would be, what years.
A. Well, we first started working on this project
in 1992. So those reports would have been produced
between '92 and 2003. Which the Phase 3 report you've
been asking me about was produced in 2003.
Q . I'll refer you to what is marked in this one
as Exhibit 32.
A. (Reviewing docwnent.)
Q. Can you tell me what Exhibit 32 is?
A. It's Strata's February 20, 1998, Geologic and
Soil Engineering Evaluation Report for Infrastructure
Improvements, Nativa Terra Subdivision, Boise, Idaho.
Q. We've been referring to that as the 1998
Strata report. Can you identify what portion of the
Nativa Terra subdivisions that that covers?
A. Page 5 of the repmt indicates that it covers
102 acres. And from my recollection, that is the entire
proposed subdivision at that time, which would include
Phases 1, 2, and 3.
Q. Thank you.
If you will look at, it's the fifth page in,
and it's Bates stamped RBC00 1844. If you will just read
for me the second sentence of that page.
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THE WITNESS: Without spending a lot of time
going through the drawings, why, I think the title is
sufficient in describing that the document covers a
100-acre parcel, which is a few acres less than what was
described in the '98 report.
Q. (BY MR. MUIR) So in that response, I would
assume they added some acreage someplace into the Nativa
Terra subdivisions between '92 and '98?
A. Small acreage. And the report, the '98
report, is nothing more than an attempt to supplement
the initial '92 report.
Q. And if you would for me kind of describe the
process. It appears that the '92 report starts it out.
The '98 report refers to the '92 report. The 2003
report refers to the '98 report. Is that the process
that was followed, that they build upon themselves?
A. Yes.
Q. Here's my question: Is there work that was
done in '92 that was completed that was not required to
be redone in the '98 report?
MR. NICHOLSON: Object to the fonn.
THE WITNESS: Without going through both
reports in detail, I can't say yes to that. The intent
of the '98 report was to provide more a comple te
description and evaluation of the soil and geology for
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by an entity otber than the City?
A. No.
3
Q. After 2002 was it your understanding that only
4
the City made the determination that an application
5
complied with the Hillside Ordinance requirements?
6
MR. MUIR: Object to the fonn.
7
THE WITNESS: Yes.
a
Q. (BY MR. NICHOLSON) The work that Strata
9
performed related to the Nativa Terra subdivision,
10 that's work that was performed based upon Strata's
11 retention by either Peregrine Springs Limited or Terra
12 Nativa LLP; correct?
13
A. Yes.
14
Q. Strata was not retained by the City to perform
15 work with respect to the Nativa Terra subdivision.
16
A. Correct.
17
Q. You gave some testimony about Jim Rogers
1a making a report to, I believe it was the Board of
19 Geology; correct?
20
A. Yes.
21
Q. What do you specifically recall that the
2 2 individual from that Board commented to you in that
23 phone call?
24
A. No specifics, a generality. The individual
2 s from the PG licensing board called and said that Strata
1

1

2

2
3
4

5
6

7

a
9
10

11

12

Q.
A.
Q.
A.

You took appropriate action?
With our staff.
So what was that action?
Try to respect the PG community more.
Q. What does that mean?
A. Trying to sign documents more often and be
respectful of their request. That's all.
MR. NICHOLSON: I have no further questions.
MR. MUIR: I have no further questions.
MR. SCANLAN: We'll read and sign.
(Deposition concluded at 12:28 p.m.)
(Signature requested.)
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23
24
25

bad a complaint by Jim Rogers alleged against it. And I
believe that my response was, For what? So it was
described. And we bad maybe a 15-minute discussion.
And my responses, as I indicated earlier, were somewhat
indignant. And at the end of the conversation was a
request that we in the future try to adhere to
requirements by the Professional Geologists Board.
Q. Did that change Strata's standard operating
procedures at all?
MR. SCANLAN: Object to the form.
THE WITNESS: In terms of bow we in the future
approached projects, and completing projects, conducting
our work, no. In terms of this eyesore that was
reported, why, we tried to be more diligent in
respecting the PG community.
Q. (BY MR. NICHOLSON) Did you discuss that phone
call with Terry Records?
A. I don't remember.
Q. Do you recall discussing that phone call with
anybody at the City?
A. I don't remember. I don't recall, no.
I know I didn't. I found that to be fairly
offensive, and I didn't want to waste my time any
farther than talking with the representative and took
appropriate action.
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Attorneys for Defendants Strata, Inc., Chris M. Comstock,
Michael G. Woodworth and H Robert Howard

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
BRUNOBUILT, INC., an Idaho corporation,
Case No. CV0l-17-17395

Plaintiff,
vs.
STRATA, INC.; CHRISM. COMSTOCK; H.
ROBERT HOWARD; MICHAEL G.
WOODWORTH;

MEMORANDUM IN SUPPORT OF
DEFENDANTS' MOTION TO
ENFORCESETTLEMENT,OR
ALTERNATIVELY, MOTION FOR
SUMMARY JUDGMENT

Defendants.

Defendants Strata, Inc.; Chris M. Comstock; H. Robert Howard; and Michael G.
Woodworth (collectively, "Strata Defendants"), through their undersigned counsel of record,
respectfully submit the following reply memorandum in further support of their Motion to

Enforce Settlement or, Alternatively, Motion for Summary Judgment ("Motion"), which should
be granted for the reasons set forth herein.
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The Motion should be granted because BrunoBuilt has failed to demonstrate a question of
material fact on any of the issues currently before this Court sufficient to survive summary
judgment.
ARGUMENT
A.

BrunoBuilt and the Strata Defendants reached a binding settlement of the claims
asserted in this action.
Rule 56(e) requires that “[s]upporting and opposing affidavits shall be made on personal

knowledge, shall set forth such facts as would be admissible in evidence, and shall show
affirmatively that the affiant is competent to testify to the matters stated therein.” Idaho R. Civ.
P. 56(e). “The requirements of Rule 56(e) are not satisfied by an affidavit that is conclusory,
based on hearsay, and not supported by personal knowledge.” State v. Shama Res. Ltd. P’ship,
127 Idaho 267, 270-71, 899 P.2d 977, 980-81 (1995). “Only material contained in affidavits or
depositions that is based upon personal knowledge or that is admissible at trial [can] be
considered by [the c]ourt.” Id. “[T]he nonmoving party cannot rely on mere speculation, and a
scintilla of evidence is insufficient to create a genuine issue of material fact.” Major v. Sec.
Equip. Corp., 155 Idaho 199, 202, 307 P.3d 1225, 1228 (2013) (quoting Bollinger v. Fall River
Rural Elec. Coop., Inc., 152 Idaho 632, 637, 272 P.3d 1263, 1268 (2012)).
The Idaho Supreme Court took up the admissibility issue in Shama, in which it upheld
the district court’s exclusion of affidavits submitted by McGary, a party opposing summary
judgment, because the affidavits did not meet the Rule 56(e) standard, finding that the affidavits
“made generalizations about all of the offerees and investors in Shama and declarations about
information supposedly known by the Shama offerees and investors without statements by those
individuals,” “made suppositions about the beliefs and expectations of other offerees and
investors,” presented “insufficient and nonspecific statements denying that McGary committed
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securities fraud.” 127 Idaho at 270-71, 899 P.2d at 980-81. These statements were conclusory in
nature and were unsupported by any factual basis or foundation, and “contained statements of
hearsay that would not be admissible into evidence.” Id. at 271, 899 P.2d at 981. Here, the
declarations submitted by Mr. Johnson and Mr. Bruno run afoul of this standard with respect to
the release agreement.
While BrunoBuilt’s former counsel, Mr. Johnson, spends several paragraphs of his
declaration attempting to undermine the parties’ settlement agreement, he ultimately makes a
concession which is dispositive on this issue. What Mr. Johnson’s declaration demonstrates is
negotiation between the parties. The basic terms of the agreement, dismissal of claims via a
release in exchange for a covenant not to sue BrunoBuilt from Paul and Becky Rowan are not in
dispute. See generally Declaration of Wyatt Johnson in Support of Plaintiff BrunoBuilt, Inc.’s
Opposition to Defendants’ Motion to Enforce Settlement Agreement, or Alternatively, Motion for
Summary Judgment, (“Johnson Decl.”), at ¶ 3.
Although Mr. Johnson notes that the parties had originally disagreed over whether the
release would be mutual and whether it would contain a Pierringer release, he acknowledges
sending email responses on March 14, 2017, and June 14, 2017, in which he advised that his
client was ready to proceed with the settlement process and that he would secure his clients
signature on the June 9, 2017, version of the release. Id., ¶¶ 3.v, 3.x. Indeed, Mr. Johnson’s
March 14, 2018, email read, in pertinent part, “[m]y client is ready to complete the settlement
process.” Declaration of Kevin J. Scanlan in Support of Defendants’ Motion to Enforce
Settlement or, Alternatively, Motion for Summary Judgment, Ex. G. Further, on June 14, 2017,
after Mr. Johnson had received a mutual release agreement with Pierringer clause and being
asked “[h]as your client agreed to sign,” he responded “I’m just trying to get him chased down
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for signature.” Id., Ex. I. In the face of this record, it is difficult to fathom, as Mr. Johnson and
BrunoBuilt now contend, that here was no agreement between the parties. Indeed, conspicuously
absent from Mr. Johnson’s agreement is any explanation of why he sent his June 14, 2017, email
if the parties did not indeed have an agreement, and, as Mr. Bruno contends in his declaration, he
had never seen the agreement or agreed to sign it. See Declaration of Robert Bruno in
Opposition to Defendants’ Motion to Enforce Settlement Agreement or, Alternatively, for
Summary Judgment, (“Bruno Decl.”), ¶¶ 13-14. The fact remains that the record before this
Court shows Mr. Johnson’s agreement, in writing, on Mr. Bruno’s/BrunoBuilt’s behalf to secure
his client’s signature on the form of release circulated by counsel for the Strata Defendants on
June 9, 2017.
This situation is quite similar to that presented in Kohring v. Robertson, 137 Idaho 94, 44
P.3d 1149 (2002), wherein the Idaho Supreme Court reversed the district court’s determination
that the parties did not have a settlement agreement based upon their inability to reduce their oral
stipulations to writing. Id. at 101, 44 P.3d at 1156. In that case, the parties went on the record
before the Court in a water rights dispute and set forth the terms of their basic agreement, to
which counsel for each party gave his assent. Id. Subsequently, they disagreed on a number of
those terms as they prepared the written agreement. Id. The Supreme Court held that, despite
their subsequent disagreement, the oral agreement between the parties was enforceable. Id.
Here, as noted above, the basic terms of the parties’ agreement were not in dispute.
BrunoBuilt was to provide dismissal and release of claims in exchange for the Strata Defendants
securing a covenant not to sue BrunoBuilt from the Rowans in the Sericati settlement. While the
form of documentation for the settlement was later disputed, the substance was not, and
BrunoBuilt’s counsel ultimately indicate his assent to the form of release prepared reflecting
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these terms. Just as in Kohring, BrunoBuilt should not be allowed to avoid its settlement
obligations on the basis of a manufactured dispute concerning the terms. This Court should enter
an order enforcing the settlement and dismissing this action with prejudice.
B.

The claims asserted against Strata in this action are barred by the applicable
statutes of limitations and repose.
BrunoBuilt does not appear to dispute that the claims at issue in this action would be

governed by the two-year statute of limitations for professional malpractice claims set forth in
Idaho Code § 5-219(4) or that the claims BrunoBuilt is asserting against the Strata Defendants
sound in tort. Plaintiff’s Opposition to Defendants’ Motion to Enforce Settlement Agreement or,
Alternatively, Motion for Summary Judgment, (“BrunoBuilt Opp.”), at 13. Thus, the inquiry
before this Court is whether the work performed by the Strata Defendants giving rise to the
claims asserted in this matter reached “final completion” for purposes of Idaho Code § 5-241(a).
Applicable case law demonstrates that the work performed by the Strata Defendants on the
Nativa Terra subdivision reached final completion on February 5, 2008.
When a tort claim is governed by Idaho Code 5-241(a), “there are two times when a tort
action could accrue: [1] Prior to six years after the final completion of construction of the
improvement, the tort action will accrue when there is some damage caused by the tortious
conduct; [and 2] If the tort action does not accrue earlier, it will then accrue six years after the
final completion of construction of the improvement even if no damage has yet been caused by
the tortious conduct.” Stapleton v. Jack Cushman Drilling & Pump Co. Inc., 153 Idaho 735, 740,
291 P.3d 418, 423 (2012).
In Stapleton, the Idaho Supreme Court held that the term “construction of the
improvement,” used in reference to Idaho Code § 5-241(a) is focused on the work the defendant
was hired to perform, not the project as a whole. Id. There, the plaintiff sued the defendant for
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negligence following the failure of a well the defendant had been hired to drill. Id. at 737, 291
P.3d at 420. The parties orally contracted for the drilling of the well in August 2006, which was
completed and capped the same month. Id. The plaintiff then constructed a house on the property
on which the well was built the following year and had the well connected to the house. Id. at
738, 291 P.3d at 421. After several years of problems with the well, which the plaintiff began to
notice on January 2007, he filed suit against the defendant, asserting claims for negligence. Id.
As part of his claim, the plaintiff argued that his contract with the defendant was not
finally completed until the well was connected to his house in order to extend the point in time at
which Idaho Code § 5-241 would start to run. Id. at 739, 291 P.3d at 422. The plaintiff supported
this argument by making an assertion similar to that made by BrunoBuilt here, submitting a
declaration as follows:
5. In the summer of 2006, I called Bob Cushman and told him I
needed water for my property and asked him to drill a well and to
provide the water for my property in Mackay.
6. I am not a geologist or a well driller. I needed water for my
property, and I asked Bob Cushman to do everything necessary
to have water on the property.
7. When Bob Cushman constructed a well, there was nothing else
on the property but an empty land. I did intend, however, to build a
house on the property.
8. About a year later, I finally built a house on my property and
water from the well was connected to my house in Mackay.
Id. (emphasis added). The Idaho Supreme Court rejected the plaintiff's argument, noting that
“Mr. Stapleton's argument is that the statute of limitations would not begin to run until
the contract was finally completed, not when the improvement was finally completed.” Id.
Instead, the court held that: ‘“[T]his claim deals with construction of a water well, not with
construction of a residence.’ The record is clear that construction of the well was finally
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completed in August, 2006.” Id. (alternation in the original).
The Idaho Court of Appeals reached a similar conclusion in Barab v. Plumleigh, 123
Idaho 890, 853 P.2d 635 (Ct. App. 1993). There the plaintiff brought a tort action to recover for
personally injuries resulting from the explosion of a wood-burning stove installed by the
defendant. Id. at 892, 853 P.2d at 637. The wood stove, the propane line running to it, and a log
lighting device were all installed as part of the construction of a new home for the plaintiff,
which were all installed by February 1982, at which time the home received a final inspection
and certificate of occupancy. Id. A propane tank, necessary for the operation of the fireplace
system, was not brought to the site and installed until July 1982. Id. On April 10, 1990, the
propane log lighter device installed in the stove exploded, causing severe injury to the plaintiff.
Id. The district court granted the defendants summary judgment based upon Idaho Code §§ 5219 and 5-241 and the plaintiff appealed.
On appeal, the court’s inquiry focused on when “final completion” of the wood stove
occurred. The plaintiff argued that it did not occur until July 1982, when the propane tank was
installed and the stove was fully operational. Id. at 893, 853 P.2d at 638. The court disagreed,
holding that “the statute is triggered by the completion of the improvement’s construction, not its
readiness for actual use.” Id. Based upon this holding, the court determined that final completion
of the stove occurred in February 1982 when work on the stove was completed, not in July 1982
when it became fully operational. Id.
Barab and Stapleton are distinguishable from the foreign precedent upon which
Brunobuilt relies for the proposition that final completion is based upon the project as a whole,
not the work the defendant was contracted to perform, State of New Jersey v. Perini Corp., 113
A.2d 1199 (N.J. 2015). In that matter, the plaintiff, the State of New Jersey, brought suit against
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multiple defendants based upon defects in a high-temperature hot water system installed in a
prison facility as part of a multiphase construction project. 113 A.2d at 1203. “[T]he contract
governing the design and construction of the facility provided that housing units for more than
3000 inmates and all accessory structures would be constructed in three phases. These phases
were designed to allow the State to begin housing prisoners in orderly and expeditious waves.”
Id. All parts of the contract were to be serviced by the hot water system and were connected to
that system as they were completed. Id. at 1204. The completion time between the first phase of
the project, Phase I, and the last phase, Phase IIA, was 360 days, with Phase I to be completed
within 765 days and Phase IIA to be completed within 1095 days of notice to proceed. Id.
Substantial completion of the physical plant, which housed the water system, and portions of the
inmate housing facilities occurred on May 16, 1997, with completion of remaining part of the
project occurring between July 15, 1997, and May 1, 1998. Id. The State of New Jersey brought
suit on April 28, 2008, alleging failure of the hot water system, requiring an interpretation of the
New Jersey statute of repose to determine whether the claims asserted were time-barred.
Rather than a focus on “final completion,” as in Idaho Code § 5-241, the New Jersey
statute provides that actions shall not be brought “more than 10 years after the performance or
furnishing” of construction and design related services. Id. at 1207-08. Under New Jersey law,
the determination of whether performance is complete is tied to the issuance of a certificate of
completion; however, this is not always dispositive, as the New Jersey Supreme Court has held
that “any departure from the date when the certificate of substantial completion is issued is
driven by the facts of the individual case.” Id. at 1208. New Jersey law also distinguishes
between those with supervisor responsibilities and those hired to perform discrete tasks, noting
that the statute would begin to run against contractors on the date they completed all of their
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work, even if the project as a whole was not completed. Id. The statute only focuses on
completion of an entire multiphase project “when a designer, planner, or person participating in
the construction of an improvement to real property has continuing responsibility throughout
the construction of the project.” Id. (emphasis added). Under this framework, the New Jersey
Supreme Court in Perini found that all defendants were continuously involved in the project
without a lull in activity such that the statute of repose would not begin to run until the project
was completed. BrunoBuilt’s claims against the Strata Defendants are far more analogous to
those at issue in Stapleton and Barab than those in Perini.
In this matter, the record, far from showing continuous activity by Strata as was relied
upon in Perini, shows the opposite. As shown by Mr. Howard’s declaration, Strata’s work was
performed in multiple phases, pursuant to a series of contracts with the developer, Terra Nativa.
Far from being the continuous period of activity at issue in Perini, Strata’s work on the project
was separated by multi-year gaps. Further, Strata issued a certification of completion of its work
on the project on February 5, 2008, after which time, there is no evidence in the record showing
Strata’s involvement with the project until it was asked to consult concerning the earth
movement that occurred in 2016. Even under Perini, Strata’s issuance of a certificate of
completion is determinative that its work on the project had reached final completion, regardless
of whether the project continued.
Stapleton is perhaps most instructive in determining the operation of Idaho Code § 5-241
as BrunoBuilt contends, just as the plaintiff there did that the it is entitled to relief from the
statutes of limitation/repose because, among other things, “it has no geological or geotechnical
experience” and, thus, “could not have been required to discover the defect in Strata’s services.”
BrunoBuilt Opp., at 20 n.9. In addition to flying in the face of Boise City Ordinances and

MEMORANDUM IN SUPPORT OF DEFENDANTS' MOTION TO ENFORCE SETTLEMENT, OR
ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT - 9

Page 307

regulations applicable to BrunoBuilt’s construction activities, this argument is precisely the kind
that was found to be unavailing in Stapleton. There, regardless of the plaintiff's purported
reliance upon the defendant to deliver a functioning well and his belief that the well-driller
should connect it, the Court found that final completion occurred when the well was finished, not
when the owner decided to have it connected to a later constructed residence.
Here, the fact that the Strata Defendants contracted with Terra Nativa at various points in
time to provide geotechnical engineering services does not require Strata to forever serve as the
guarantor of the geological and geotechnical stability of the lot at issue in this case as BrunoBuilt
argues. Indeed, as part of construction on the lot, BrunoBuilt was required to obtain its own, lotspecific geotechnical assessment, which it did, to ensure the site was suitable for construction.
See City of Boise, Hillside New Residential Guide, Department Application #404-B, available at
https://pds.cityofboise.org/media/113232/404b_hillsidenewres_guide.pdf (last visited May 8,
2018) (requiring an inspection, report, and recommendation by a State of Idaho Engineer
licensed in soil classification and investigation prior to issuing a building permit); Boise City
Code § 11-07-09 (requiring all information for a building permit for construction in the foothills
to be prepared and submitted according to the Boise City Public Works Hillside Development
Manual, which includes Application #404-B).
Ultimately, the evidence BrunoBuilt has placed in the record through the Sampo
Declaration shows no involvement by Strata in the Nativa Terra Subdivision project following
its certification of completion on February 5, 2008. This is when the final completion occurred
for purposes of Idaho Code § 5-241, meaning that BrunoBuilt’s claims in this action are timebarred and should be dismissed with prejudice.
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C.

Equitable estoppel is not applicable in this matter.
“[I]n a proper case, a defendant may be estopped from relying on a statute of limitations

as a bar to an action against him.” Holmes v. Iwasa, 104 Idaho 179, 183, 657 P.2d 476, 480
(1983) (emphasis added). “Estoppel may prevent a defendant from asserting the statutory bar
when his representations or conduct dissuade a plaintiff from prosecuting his cause of action
during the period of limitations.” Id. A proper case requires a showing that (1) the defendant
made a false representation or concealed a material fact with actual or constructive knowledge of
the truth, (2) the party asserting estoppel could not have discovered the truth, (3) the false
representation/concealment was made with the intent it be relied upon, and (4) the party asserting
estoppel acted on the misrepresentation/concealment to his prejudice. Id.
Here, BrunoBuilt has established none of the elements of equitable estoppel, in particular,
a false representation by Strata or BrunoBuilt’s inability to discover the truth. It appears that
BrunoBuilt’s premise for this claim is that Strata, in a 2016 letter to affected proper owners in the
Nativa Terra subdivision, including BrunoBuilt, failed to disclose that “the subdivision was built
on a historical landslide area not fit for residential construction.” BrunoBuilt Opp., at 19-20
(citing Bruno Decl., Ex. D). Initially, this argument is based upon an unproven premise, i.e., that
“the subdivision was built on a historical landslide area not fit for residential construction.”
There is no support for this assertion anywhere in the record.1 Furthermore, the Strata
Defendants' letter is not false. It presents their analysis of the conditions as they existed at the
time of the construction of the Nativa Terra subdivision, which includes disclosure of sources
concerning the geologic history of the site. Bruno Decl., Ex. D, at 3-5. Further, in this report,
Strata provided the complete history and timeline of its work in the Nativa Terra Subdivision,
1

The Strata Defendant suspect that this assertion is based upon a declaration provided in another
matter concerning this lawsuit, which is not in the record before this Court.
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which specifically stated that Strata completed its work in early 2008. Id., Ex. D, at 2. Thus, if
anything, the Strata letter should have put BrunoBuilt on notice that if it wished to bring a claim,
it should do so immediately.
Further, and perhaps more fundamentally, the current filing date of this claim is an issue
of BrunoBuilt’s own making, not the Strata Defendants. This action was filed on September 19,
2017. See generally Complaint and Demand for Jury Trial. It was filed on that date based upon
BrunoBuilt’s failure to effect timely service of a prior action against the Strata Defendants, filed
on December 19, 2016, resulting in dismissal of that action without prejudice. Declaration of
Scanlan Decl., ¶¶ 6, 16, 19, Exs. D, L. Thus, unless BrunoBuilt can demonstrate that the 2016
Strata report somehow prevented it from effecting timely service upon the Strata Defendants,
which is the true basis for the untimely filing of this action, BrunoBuilt’s equitable estoppel
argument should be rejected.
D.

BrunoBuilt’s claims are barred by the economic loss rule.
Unless an exception applies, the economic loss rule prohibits recovery of purely

economic losses in a negligence action because there is no duty to prevent economic loss to
another. Blahd v. Richard B. Smith, Inc., 141 Idaho 296, 300, 108 P.3d 996, 1000 (2005).
“Economic loss includes costs of repair and replacement of defective property which is
the subject of the transaction, as well as commercial loss for inadequate value and consequential
loss of profits or use.” Id. (quoting Salmon Rivers Sportsman Camps, Inc., v. Cessna Aircraft
Co., 97 Idaho 348, 351, 544 P.2d 306, 309 (1975)). Based upon its examination of the precedent
that gives rise to the current formulation of the economic loss rule, the Idaho Supreme Court has
determined that “the word ‘transaction,’ for purposes of the economic loss rule, does not mean a
business deal—it means the subject of the lawsuit.” Id. The court also noted that the party that
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has been sued is immaterial in determining the subject of the transaction for economic loss
purpose—the focus is the subject of the lawsuit. Id. (“The fact that the buyer in Tusch
Enterprises only sued the builder and the seller is immaterial. It is the subject of
the transaction that determines whether a loss is property damage or economic loss, not the status
of the party being sued.” Id. at 300-01, 108 P.3d 1000-01 (citing Tusch Enters. v. Coffin, 113
Idaho 37, 41, 740 P.2d 1022, 1026 (1987)).
Here, the subject of the lawsuit is clearly defined in BrunoBuilt’s Complaint and
Demand for Jury Trial. As noted therein, the subject of the lawsuit is “Lot 16, Block 6, Terra
Nativa [sic] Subdivision No. 4, Ada County, Idaho” and the residence BrunoBuilt constructed
thereon pursuant to a contract with William and Ann Dempsey. Complaint, ¶ 10. BrunoBuilt’s
alleged damages are “in the form of increase cost of construction, including additional testing
and inspection, increased interest costs, the construction of a retaining wall and other related
expenses that would have otherwise not been incurred [as well as] lost market value of the
Dempsey Lot and improvements constructed on that lot." Id., ¶ 20. Where, as here, the source of
the alleged damage is the lot that underlies a constructed residence along with increased
construction costs and diminution in value associated therewith, the house and lot are considered
as an integrated whole. See Blahd, 141 Idaho at 300-01, 108 P.3d 1000-01 (citing Tusch Enters.
v. Coffin, 113 Idaho 37, 41, 740 P.2d 1022, 1026 (1987)).
Thus, pursuant to Blahd, the subject of the transaction is the subject of this litigation, the
Dempsey Lot and the improvements constructed thereon. Because BrunoBuilt seeks damages
solely related to increased costs of construction related to the Dempsey Lot and improvements, it
is considered an integrated whole for purposes of economic loss analysis. Because of this, this
matter is distinguishable from the authority relied upon by BrunoBuilt in opposition to this
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argument. For example, the case relied upon in Judge Moody’s opinion in the Sericati action,
Brian & Christie, Inc. v. Leishman Elec., Inc., 150 Idaho 22, 244 P.3d 166 (2010), dealt with a
situation in which the economic loss claimed was parasitic to property damage—substantial
damage to the property in question, a restaurant and its contents, by fire, resulting from the
alleged negligence of a subcontractor hired to install two used neon signs. Id. at 24-28, 244 P.3d
at 168-172.
Here, there is no parasitic damage to the subject of the transaction, simply economic
losses in the form of alleged increased construction costs and alleged loss of property value.
Consequently, this Court should find that BrunoBuilt’s claims in this action are barred by the
economic loss doctrine.
E.

BrunoBuilt has not established a genuine issues of material fact concerning Mr.
Woodworth’s involvement in events giving rise to this action.
“When considering evidence presented in support of or opposition to a motion

for summary judgment, a court can only consider material which would be admissible at trial.”
Venable v. Internet Auto Rent & Sales, Inc., 156 Idaho 574, 580, 329 P.3d 556, 362 (2014).
“Rule 56(e) requires a party to respond to a motion for summary judgment with something more
than relying on the mere allegations or denials in the pleadings.” Id. at 581, 329 P.3d at 363
(quoting Brown v. Matthews Mortuary, Inc., 118 Idaho 830, 833, 801 P.2d 37, 40 (1990)).
“Affidavits or other proof must be presented to the court to set forth the specific facts showing
that there is a genuine issue existing for trial.” Id. (quoting Brown, 118 at 833, 801 P.2d at 40).
The trial court is not required to search the record that may create a genuine issue of material
fact, it must be brought to the court’s attention.
Here, in opposing Mr. Woodoworth’s motion concerning the claims against, him, which
are supported by the sworn declarations of Mr. Woodworth and Mr. Howard, BrunoBuilt relies
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upon a recital in a draft settlement agreement and conjectural statements concerning Mr.
Woodworth’s employment at MTI to argue that there are questions of material fact concerning
claims against Mr. Woodworth.2 As will be noted in concurrently filed briefing, BrunoBuilt’s
Rule 56(d) motion on this issue is similarly unavailing because it does not identify the specific
discovery it hopes to take, the facts it hopes to find, and how those facts will demonstrate a
question of material fact concerning claims against Mr. Woodworth in this matter. This, without
more, is insufficient to demonstrate the existence of a question of material fact concerning
claims against Mr. Woodworth, requiring those claims to be dismissed with prejudice.
F. BrunoBuilt’s third-party beneficiary claims should be dismissed.
Despite its contention that the Strata Defendants’ Motion should be dismissed in its
entirety, BrunoBuilt has failed to present argument, authority, or evidence showing that it is the
third-party beneficiary of any of the contracts between Strata and Terra Nativa. Accordingly,
Count Two of BrunoBuilt’s Complaint should be dismissed with prejudice.
CONCLUSION
For the foregoing reasons, the Strata Defendants respectfully request that their motion to
enforce the settlement agreement be granted, that BrunoBuilt be ordered to execute the
previously agreed upon release agreement, and that this matter be dismissed with prejudice.
Alternatively, the Strata Defendants respectfully request that their motion for summary judgment
be granted and that this matter be dismissed with prejudice as a matter of law pursuant to Idaho
Rule of Civil Procedure 56.

2

BrunoBuilt also makes reference to Mr. Woodworth’s involvement in the April 1, 2016, report
prepared for Terra Nativa, which has nothing to do with BrunoBuilt’s claims in this matter,
which arise from Strata’s site preparation work, not post-movement investigation. BrunoBuilt
Opp., at 25; Bruno Decl., Ex. D.
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DATED this 8th day of May, 2018.
DUKE SCANLAN & HALL, PLLC

By

/s/ Kevin J. Scanlan
Kevin J. Scanlan – Of the Firm
Kevin A. Griffiths – Of the Firm
Attorneys for Defendants Strata, Inc.,
Chris M. Comstock, Michael G. Woodworth and
H. Robert Howard
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 8th day of May, 2018, I electronically filed the
foregoing document using the iCourt E-File system, which sent a Notice of Electronic Filing to
the following persons:
Christine M. Salmi
PERKINS COIE, LLP
1111 W Jefferson St, Ste 500
PO Box 737
Boise, ID 83701-0737
Tel: (208) 343-3434
Fax: (208) 343-3232
csalmi@perkinscoie.com
Attorneys for Plaintiff

U.S. Mail, Postage Prepaid
Hand Delivered
Facsimile
~ iCourt/Email

□
□
□

/s/ Kevin J. Scanlan
Kevin J. Scanlan
Kevin A. Griffiths

MEMORANDUM IN SUPPORT OF DEFENDANTS' MOTION TO ENFORCE SETTLEMENT, OR
ALTERNATIVELY, MOTION FOR SUMMARY JUDGMENT - 17

Page 315

NO.- - - - - .;;;-co=~-;;.--:=;;---

"'Li~

AM.- - - - -

fl : 5=1

JUL 1 1 2018
I THE 0 1 TRI T COURT OF THE FOURTl I J DICIAL DI TR1CT OF~We:Af RICH, Clerk
IDAHO, I A D FOR THE O TY OF ADA
By EMILY CHILO
DEPUTY

BR

OBUILT, I C., an Idaho corporation,
PlaintifT.

Case o. CV0I-17-17395
MEMORANDUM DECI 10 A D ORDER
0 MOTIO TO E FORCE
ETTLEME T AGREEME TOR.
ALTERNATIVELY,FOR UMMARY
J DGME T A D MOTIO FOR RELIEF
UNDER 56(d)

TRATA. C.; CHRI M. OMSTOCK; H.
ROBERT HOWARD: MICHAEL
WOODWORTH.
Defendants.

I.

I T ROOUCTIO
Thi i one of several cases involving property damage due to a land lide that occurred in

a Terra

ativa subdivision located in the Boise foothills. Plaintiff, BrunoBuilt, Inc., owns a

home and lot in the subdivision. In thi action. BrunoBuilt has asserted a professional
I

negligence claim against Strata, Inc .. an engineering firm that performed geotechnical
engineering on the subdi ision. as well as trata's employees (collectively." trata Defendants").
BrunoBuilt claims that the trata Defendants failed to identify and account for pre-existing
land lide conditions in the area
In this motion, the trata Defendant

eek to enforce a ettlement agreement allegedly

reached between the parties or. alternatively, seek summary judgment on the professional
negligence claim. To this end, the trata Defendants argue: l) the claim is untimely under the
statutes of limitations and repose; 2) the economic loss rule bar the claim, and; 3) BrunoBuilt
cannot establi h that Defendant Woodworth owed it a duty of care. BrunoBuilt opposes the

1

BrunoBuilt also broughl a claim for breach of a third party beneficiary contract between trata and the developers
oflhe subdivision. However, at the summary judgment hearing, BrunoBuih indicated it was not pursuing 1ha1 claim

an) longer and agreed summary judgment in Defendants' favor was appropriate due to lack of standing.
1
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motion and eeks a continuance pursuant to IRCP 56(d) to conduct additional discovery relati e
to the i sues raised on summary judgment.
Thi Court concludes that parties reached an enforceable settlement agreement.
Alternatively. with regard to summary judgment, the Coun concludes that BrunoBuilt' claim
arc barred by the statutes of limitation and of repose. Further, even if the claims were not time
barred. they are precluded becau e the claims are olely for economic loss.

II.

TA OARD
A.

Motion to Enforce ettlcment Agreement

A motion for the enforcement of a ettlement agreement is treated as a motion for
summary j udgment when no evidentiary hearing has been conducted. Vanderford Co. v.

Knudson. 150 Idaho 664, 67 1. 249 P.3d 857. 864 (20 11).
B.

Motion for ummary Judgment

A motion for summary judgment must be granted if the movant hows. based on cited
materials in the record, that there is no genuine dispute as to any material fact and the mo ant is
entitled to judgment as a matter of law. IRCP 56(a). (c). The burden of proving the absence of a
material fact rests at all times upon the mo ing party. Mc ·oy v. Lyons, 120 Idaho 765, 769-70.
820 P.2d 360, 364-65 ( 199 1). lfthe mo ing party challenges an element of the nonmo ing
party's case claiming that no genuine issue of material fact exists the burden then shifts to the
nonmo ing party to come forward with ufficient e idence to create a genuine issue of fact.

mith v. J\tleridianJoint ch. Dist. o. 2, 128 Idaho 714,719,918 P.2d 583, 588 ( 1996). The
nonmo ing party's case mu t not rest on mere speculation, because a mere cintilla of evidence
is not enough to create a genuine i sue fact. Id. The non-moving party "may not merely re t on
allegation contained in his pleadings." but mu t establish the existence of a genuine issue of fact
by citing to portions of the record or through affidavits setting forth admissible facts. Id.; IRCP
56(c).
The di trict court is to liberally construe the facts in fa or of the non-mo ing party and to
draw aJI reasonable inferences from the record in fa or of the non-moving party. McCoy, I20
Idaho at 769, 820 P.2d at 364. All doubts are to be resolved against the moving party, and the
motion must be denied if conflicting inferences may be drawn from the evidence in the record,
and reasonable people might reach different conclu ion . Id.

2
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Motion for Continuance - IRCP 56(d)
The deci ion to grant or deny a continuance under IRCP 56(d) is within the sound
discretion of the trial court. Boise Mode, LL(' v. Donahoe Pace & Partners Ltd., 154 Idaho 99,
I03, 294 P.3d 1111 , 1115 (2013). Thus, the coun must percei e the issue as one of discretion,
act within the boundaries of such di cretion and consi tently with applicable legal standards, and
reach its decision by an exercise of rca on. Id.

III.

FACT
A.

2

The ubdivi ion

Development of the 102 acre Terra
years ago by owners/de elopers, Terra

ativa residential subdivision project began several

ati a, LLC. Richard Pa elek and Tim Day (collectively.

' the Developers"). In 1998, trata. Inc. (" trata") entered into a contract with Terra

ativa, LLC

to pro ide a preliminary geological and geotechnical engineering evaluation of the fir t phases of
the project, including the propeny that later became known as Phase 2 of ativa Terra
ubdivision

o. 3, platted as

ati a Terra ubdivision

o. 4 ("Terra

ativa 4). Pursuant to the

contract, Defendant Robert Howard ("Howard") and Terry Howard (deceased) erved as the
engineers of record.
On eptember 24. 2003. trata entered into a econd agreement with Terra
for the performance of a Final Geotechnical Engineering Evaluation for
ubdi ision

ati a. LLC

ativa Terra

o . 3. Pursuant to this second agreement, trata performed a final geological and

geotechnical engineering e aluation of Terra

ativa 4. For this work. Robert and Terry Howard

again served as the engineers of record. along with Defendant Chri topher Comstock

~

• With regard to the facts relevant to the summary judgment motion, BrunoBuilt incorporates the facts set forth in its
response 10 the Unger/Rush motions for summary judgment filed in BrunoBuilt 11. Kleinfelder. e1. al., Ada County
Case o. CV0 l -16-22915, currenily pending before this Court. Pursuant to IRE 20 l{cX2), the Court takes judicial
notice ofBrunoBuih's Memorandum in Opposition 10 Defendants Kleinfelder. Inc. and G. Alexander Rush's
Motion for ummary Judgment and BrunoBuilt's Memorandum in Opposition to Defendants Douglas Unger and
Matrix Engineering, lnc.'s Motion for ummary Judgment, both of which were filed April 11 , 20 18, and the
documents of record cited therein. including the Affidavit of Robert Bruno (April 11, 2018); the Affidavit of Margo
Anderson in Support of Plaintitr Memorandum in Opposition to Defendant's [sicJ Motion for ummary Judgment
(April 11 , 2018); the Declaration of Douglas L. Unger in upport of Defendants Douglas L. Unger and Matrix
l.:ngineering, lnc.'s Motion for Summary Judgment (March 6. 2018): the Declaration ofG. Alexander Rush in
upport of Defendants Kleinfelder. Inc. and G. Alexander Rush's Motion for ummary Judgment; the Declaration
of Marisa Crecelius in upport of Defendants Douglas L. Unger and Matrix Engineering. Inc.'s Motion for
ummary Judgment, and; the Declaration of Michael A. Ealy In upport of Defendants Kleinfelder, Inc. and G.
Alexander Rush's Motion for ummary Judgmen1 (March 14, 2018).

3
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(' omstock"), a trata employee who was an engineer in training at the time. Id. 3

trata issued

the final evaluation report on March 4, 2004. thereby completing performance under the
contract. 4
On January 2, 2007, trdta entered into a third agreement with Terra
performance of Construction Observation and Testing on Terra

ativa, LL

for the

ativa 4. Pursuant to thi

agreement, trata provided con truction observation and oversight ervices to ensure compliance
with the recommendations and specifications as set forth in its final geological and geotechn.icaJ
engineering analysis. Robert Howard served as engineer of record on this project.

omstock and

another trata employee, Defendant Michael Woodworth ("Woodworth"), had no in ol ement in
this phase of the project.
trata completed its work on the construction over ight ervices in February of 2008. On
February 5. 2008. trata issued a letter to Terra

ativa, LLC and the City of Boi e, confirming

that its con truction oversight services for Terra

ativa 4 had been completed.

After February 5. 2008. neither trata nor I loward provided any additional services
related to the general de elopment of the project a a whole. trata and Woodworth have.
howe er. performed site-specific geotechnical inspections on approximately 14 lots throughout
the project pursuant to eparate contracts with the lot-owner and/or homebuilder.
lot included Lot 16 in Terra

ativa 4, also known as 238

one of these

. Alto Via ourt ("Lot 16"). Any

er ices performed by trata that would ha e in any way affected Lot 16 were completed by
February 5. 2008.
On July 16. 2008. one of the Developer . Richard Pa elek. requested an extension to the
$5000 Grading and Rcvcgetation bond for Terra

ativa 4 for purposes of monitoring the

landscaping and re-seeding approximately 5% of the area the follo,ving spring. The City
approved the extension of the bond until Augu t of2009 for po sible re- eeding. The bond wa
ultimately relea ·ed by the City in March of 2009.
On July 22, 2008. the City's ngineer. John Tensen. signed the final plat of the Terra
ati a 4, acknowledging that the recommended conditions for construction of the subdivision
had been ati sfied. The final plat was recorded by the Ada County Recorder's office
3

traia's evaluation pursuant 10 the Februal) 24, 2003 agreement was reviewed by Kleinfelder, Inc. and Alexander
Rush at the City of Boise' request.

4

1ra1a, Comstock, Howard and Woodworth are collectively referred 10 herein as" traia Defendants."
4
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approximately one month later. on August 26. 2008. At this point, Terra

ativa 4 was ready for

the construction of homes.
However. by 2008. the economy and the hou ing market collapsed. As a result.
construction of homes in Terra

ativa 4 did not begin until after the market recovered. The first

lot was marketed and old in 2011. From 20 l I to 2015, five other lot were purchased and
construction of homes on aJl of the Terra

ativa 4 lots commenced.

In 20 14. Amy and William Dempsey purchased Lot 16. On April 28, 2014. BrunoBuilt
entered into a con truction contract with the Demp eys to build a home on Lot 16.
("Construction Contract"). The Dempseys used equity in the lot. along with cash funds, towards
a depo it on the Construction Contract. Pursuant to the Con truction Contract, BrunoBuilt would
provide the construction loan to the Demp eys that was to be paid ofT upon BrunoBuilt's
completion of the home. The Construction Contract also required that the Oempseys transfer Lot
16 into BrunoBuilt's name to serve as security for the construction loan. In essence, the
Dempseys conveyed Lot 16 to Bruno Bui It, BrunoBuilt was to build the Dempsey home, and
then. upon completion of the home. the Demp eys would pay Bruno Built for the home.
Although not expressed in the Construction ontract, BrunoBuilt presumably would then reconvey Lot 16 with the constructed home to the Dempseys. At the time the Construction
Contract wa entered. Lot 16 \i as a bare lot without any tructures. On July I 0, 2015. the
Demp eys quitclaimed their deed to Lot 16 to BrunoBuilt. Around that same time, BrunoBuilt
secured financing and commenced construction of the home. To date, the onJy structure on Lot
16 is the home BrunoBuilt built.
ometime around February, 2016. the land under portions of Alto Via Court began to
slide. ln anticipation of ecuring a certificate of occupancy from the City, final heating,
plumbing, electrical and building inspections were performed in February and March of 2016.
The home passed all final building inspections relating to the physical structure of the home.
However, it was not until ometime between April and June of2016 that the slide was noticeable
on Lot 16, when visible cracking in the front yard of the lot occurred. The house it elf has not
been damaged by the earth movement.

cvcrtheless, all utilities, highway district and fire

s
Page 320

department services were terminated in the area. The City of Boise has, to date. withheld issuing
a certificate of occupancy for Lot 16. s
After utilities were terminated. BrunoBuilt immediately began working on solution to
resume services to Lot 16. To re tore utilities. BrunoBuilt would be required to perform or pay
for the majority of work for rerouting the utility lines and service , including buying a
transformer. installing the conduit. installing 500 feet of water line and 500 feet of sewer line, as
well as all the trenching. backfilling and concrete replacement. It will also ha e to widen the
dri eway to accommodate a fire truck . The City has al o required the installation of a retaining
wall to retain topsoil. Meanwhile, the Dempseys have refu ed to pay under the Construction
Contract and, consequently. Bruno Built has retained ownership of Lot 16.6
In April of 2016, trata was engaged by the Developers to issue a report regarding the
extent of the ground displacement on Alto Via Court. reasons for the di placement. and pos ible
remediation ideas ("2016 Report"). In a ection entitled "Pos ible Displacement Causes," trata
opine that the landslide was 'primarily" due to "a change in subsurface groundwater
characteristics." pccifically, trata opines that the addition of groundwater added weight to the
soil to cause the slide, but trata could not pinpoint the reason for the change in subsurface water
conditions. noting there were "numcrou po ible sources of\i ater." On April 19, 2016. the
Developers shared the 2016 Report with the lot owners on Alto Via Court. including BrunoBuilt.
and informed the lot owners that they should notify their in urance carriers and consider filing a
otice of Tort Claim with the Ada County Highway District.
B.

ettlement

egotiation

On October 13, 2016, BrunoBuilt, through its counsel, Wyatt Johnson ("Johnson"), sent a
letter to trata tendering a demand made by Paul and Becky Rowan upon Bruno Built for damage
occurring to their home located at 241

. Alto Via Court, Boise. Idaho. 7 The alleged damages to

the Rowan home arose from the same earth movement that damaged Lot 16 and were the subject
5

BrunoBuilt submined an application lo the Ada Counry Board of Equaliution to obtain a Casualty Loss
F.xemption on Lot 16 for tax years 2016, 2017 and 2018. The application\ as approved on July 27, 2017. The le11er
to BrunoBuih by the Board of Equalization noted that the exemption reduced the value of Lot 16 to zero and was
warranted "due to the ground shifting which rendered the homes uninhabitable and land unbuildable."
6

BrunoBuilt filed suit against the Dempseys for breach of the Construction Contract in BrunoBuilt. Inc. v Dempsey.
Ada County Case No. CV0 1- 17-23686.

7

BrunoBuilt al o built the Rowan's home.
6
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of a separate then-pending action against the trata Defendants, entitled ericati, et al. v. Strata,

Inc.. et al.. Ada County Case o. CV OC 16-09068. (" ericati").
On October 21. 20 16, trata rejected Bruno Built 's tender based upon the contract that
existed between trata and BrunoBuilt for the Rowan project. On October 28, 20 I 6, Bruno Built
requested reconsideration ofthis decision in a ub equent letter. Then, on December I 9, 20 I 6,
BrunoBuilt initiated Bruno Built v. Kleinfelder, et. al., Ada County Case

o. CV0 1- 16-22915

(" Kleinfelder"). which initially named the trata Defendants as defendants. In Kleinfe lder,
BrunoBuilt alleged that the trata Defendant committed professional negligence by. among
other things. failing to identify a pre-existing landslide at the Terra ativa site and as a result,
BrunoBuilt suffered damage in the form of increased construction costs and other related
expenses. including the lost aJue of under the onstruction Contract with the Demp eys.
Although the earth movement did not physically damage the home constructed on Lot 16, the
Demp eys refused to tender the purchase price, thus BrunoBuilt retained title to the lot and the
improvements thereon. BrunoBuilt al o alleged constructive fraud and third-party beneficiary
claims again t the trata Defendants.
On or around January 3. 20 17, counsel for the trata Defendants, Kevin canJan
(" canlan"). met with Johnson to di cus potentiaJ dismissal of the claims against the trata
Defendants. During that meeting, canlan proposed that "if BrunoBuilt would agree to dismiss
its pending claims against [ trata Defendant ] in [Kleinfelder], [ trata Defendants] would
negotiate with the Rowans in [ ericati] to secure a covenant no to sue from them, in which the
Rowan would agree not to sue BrunoBuilt for any landslide damages cause to their home."
Johnson understood that the trata Defendants were not proposing payment to BrunoBuih:
rather. they would "secure a covenant from the Rov ans that they would not file suit against
BrunoBuih for the landslide damages caused to their home." John on informed canlan he
would di cu s the ofTer \.\~th BrunoBuilt.
On January 5, 2017. canlan contacted Johnson to inquire about the status of the trata
Defendants' o ffer. Johnson told canlan that Mr. Bruno was still considering it. Scanlan ga e
Johnson until January 9 to accept. Johnson and canlan al o discus ed at that time whether
BrunoBuilt would be amenable to providing the trata Defendants with a Pierringer release in

Kleinfelder

hrough which it would dismiss only the trata Defendants and maintain its claims

7
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against the other defendants-or imply dismiss the entire case against all defendant .8 Johnson
told canlan he would di ·cuss the Pierringer release with Bruno.
On January 9, 2017. Johnson informed canlan that BrunoBuilt "would be willing to
dismiss it claims again t (Strata Defendants] in ~xchange for a release fi.e., covenant not to suel
from the Rowans, but BrunoBuilt required lhat it have the direct and independent right to enforce
any covenant not to sue that the Rowans might give to [ trata Defendants] in the ericati action."
Johnson was "adamant" during that con er ation that any settlement between the trata
Defendants and BrunoBuilt had to be conditioned upon "l trata Defendants] securing a covenant
not to sue that was signed by the Rowans and that expressly stated that BrunoBuilt was an
intended third-party beneficiary of that covenant." This term was important to BrunoBuilt
because BrunoBuilt was not privy to the Sericati settlement negotiations and, therefore. it wanted
a signed covenant it could rely upon if the Rowans ever sued BrunoBuilt.
On January 10, 2017. canlan contacted the Rowans' counsel, who confirmed that the
Rowans would agree to execute a covenant not to ue in favor of BrunoBuilt. canlan then
contacted Johnson. According to canlan. John on conveyed BrunoBuilt' s agreement to execute
a release of its claims against the trata Defendants in exchange for the Rowan's covenant not to
ue. John on doe not directly dispute thi . but states " (d]uring this call. our conversation
focused again on whether or not any settlement agreement reached between the parties would
contain a Pierringer release from BrunoBuilt to trata.
On January 12, 2017. a Confidential Release ofAll Claims and Indemnity Agreement was
executed between the Plaintiffs in ericati and the trata Defendants. Incorporated therein was a
provision containing the Ro-. ans' covenant not to sue BrunoBuilt. On January 20, 2017, canlan
called Johnson to inquire about BrunoBuih's position wilh regard to lhe settlement terms trata
propo ed. Johnson told canlan at that time that BrunoBuilt would agree to provide the trata
Defendants with a Pierringer release.
On February 9, 2017, canlan provided Johnson with a draft release agreement. ("February
Draft" ). 1n reviewing the document. Johnson noted that. although it referenced the covenant not to
8

In a " Pierringer" release. a plaintiff credilS and sati fie the total amount of damages of the senling defendant and
agrees 10 discharge the pro rata share of that defendant's damages from the total claims against any nonsculing
panies. Truck Ins. Exch. v. Bishara. 128 Idaho 550. 555. 9 16 P.2d 1275. 1280 ( 1996), citing Pierringer v. Hoger.
124 . \ .2d I 06 (Wis.• 1963).

8
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'Ue executed by the Rowans in favor of Bruno Built, the express language of the covenant was not
ct fonh in the February Draft nor was a copy of the co enant pro ided to Johnson. Additionally.
Johnson noted that the February Draft contained a confidentiality provision, which was never
di cussed during negotiations.
On March I.2017. Johnson informed canlan that BrunoBuilt would not ign the February
Draft because it did not accurately reflect the terms counsel had previously discussed and because
the trata Defendants failed to deliver on their promise to provide BrunoBuilt with the actual igned
covenant not to sue executed by the Rowan ·. Johnson further told canlan that BrunoBuilt intended
to proceed with the litigation.
On March 3.2017, canlan sent Johnson a letter demanding that BrunoBuih execute the
February Draft and dismiss the

trat.a

Defendants from Kleinfelder. In the letter, canlan

summariz ed that partie ' negotiations and their agreement that the trata Defendants would obtain a
covenant not to sue from the Rowans in favor of BrunoBuilt in exchange for a Pierringer release.
canlan pointed out that. in reliance on the agreement. the trata Defendants obtained the co enant
which specifically named BrunoBuilt.9 Scanlan explained that a specific third party beneficiary
agreement was not necessary under Idaho law for BrunoBuilt to enforce the covenant because.
under LC. § 29-102. a contract made for the expre

benefit of another can be enforced by the

beneficiary at any time.
On March 9. 20 I 7. Johnson responded to canlan. noting that it was helpful for BrunoBuilt
to see the actual language of the covenant not to sue. Johnson stated BrunoBuilt was "ready to
proceed to complete settlement proce s." However. Johnson requested that the release portion of the
agreement contain a mutual release of claims as opposed to a release solely of the trata Defendants
by BrunoBuilt.
On March 14. 20 I7, canlan told John on that trata would not agree to a mutual release.
However, Johnson informed canJan that BrunoBuilt demanded a mutual release and that
BrunoBuilt did not "need any Pierringer stuff." On May I 0. 20 17. canlan's associate, Kevin
Griffiths, emailed a revi ed release agreement to Johnson. which included a mutual release, with
BrunoBuilt giving the trata l)efendants a Pierringer release. ("May Dratl"). The email stated. in
In the lener. canlan specifically set fonh 1he language of1hc covenan1n0110 sue. The covenant states, in
summar;. that the Rowans agreed not to bring claims against the builders of their home, including BrunoBuilt.
arising oul of the landslide. and agreed to , ithdraw its prior demand made against BrunoBuilt.
Q

9
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part: "Please let us know whether this meets with your approval so that we can circulate it to our
clients for ignature." A month later, Griffiths inquired with John on about the status of the May
Drafl. Johnson re ponded ia email on June 14, 2017 that he was 'Just trying to get [Robert Bruno,
Pre ident of BrunoBuilt) chased down for signature."

otably. that same day, an order was entered

in ericari denying summary judgment to the engineers on the issue of whether the economic loss
rule barred the homeowners' professional negligence claim against the non-settling engineer
defendants. 10 John on was never able to procure Mr. Bruno's signature.
Meanwhile, the six-month time period for service of process under Idaho Rule of Civil
Procedure 4(b)(2) in Kleinfelder expired on June 19, 2017, at which time none of the trata
Defendants had been erved. One July 31. 2017. counsel for the trata Defendants again sent an
email to Johnson, inquiring as to the tatus of execution of the May Draft, to which no response was
received. On August 2, 2017. counsel for the trata Defendants received a letter from Christine
almi. BrunoBuilt's current counsel. arguing that the parties did not have a valid ettlement
agreement. he also made a $500,000.00 ettJement demand.
On eptembcr 19.2017. thi Court entered an Order di mi ing the trata Defendants
without prejudice from Kleinfelder based on BrunoBuilt's failure to efTect timely service. The same
day. BrunoBuilt filed its Complaint and Demand.for Jury Trial in this action.

I •

ANALY I
A.

Eoforcemeot of ettlement Agreement

The trata Defendants seek enforcement of the parties' ettlement agreement. They argue
the record demonstrates that, as of January I 0. 2017, they reached an enforceable ettlement
agreement with BrunoBuilt, the only material tenn being that BrunoBuilt would release its
claims again t the trata Defendants in Kleinfelder in exchange for the trata Defendants
securing and tendering a co enant not to sue BrunoBuilt from the Rowans in Sericati. They
argue that the inclusion of the Pierringer release on January 20. 2017 was a subsequent
modification, a was the addition of the mutual release in the May Draft. They contend that
BrunoBuih assented to these terms no later than June 14. 20 17. when Johnson claimed he was
"just trying to get (Robert Bruno] cha ed down for signature" on the May Draft.

10

See, Order on Defendant Kleinfelder' Motion for ummary Judgment (June 14, 2017) and Order Denying Unger
and Matrix Engineering's Joinder 10 Kleinfelder's Motion for Summary Judgment (June 14. 2017).
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Bruno Built argues that there are facrual disputes as to whether the parties had a meeting
of the minds on all material tenn and whether the parties intended any agreement to be binding
ab ent a igned writing.

amely. BrunoBuilt argues that parties did not have an agreement as of

January 10.2017 as: 1) whether Bruno Built would pro idea Pierringer release in favor of the
trata Defendants, and: 2) whether BrunoBuilt would be an expressly named third party
beneficiary in the covenant not to sue executed by the Rowan . BrunoBuilt also contends that
the May Draft did not track with their verbal agreement because it included a confidentiality
provision that the parties did not discuss. Further, the May Draft did not reflect BrunoBuilt's
decision not to provide the trata Defendants with a Pierringer release.
tipulations for the cttlement of litigation are regarded with favor by the courts and will
be enforced unless good cause to the contrary is shown. Lawrence v. Hutchinson, 146 Idaho 892.
898. 204 P.3d 532. 538 (2009). A settlement agreement" land on the ame footing as any other
contract and is governed by the same rules and principles as are applicable to contract
generally." Vanderford o. v. Knudson. 150 Idaho 664,672,249 P.3d 857, 865 (2011), cite
omitted. A contract must be "complete. definite and certain in all its material terms. or contain
provisions which are capable in themselves of being reduced to certainty." Id. To meet this
standard. there must be a meeting of the minds as to all nece ary tenns of the contract.
Lawrence. 146 Idaho at 898. 204 P.3d at 538. It is incumbent on the party attempting to
establish the existence of an enforceable agreement to "prove a distinct and common
understanding between the parties." Id. " o enforceable contract comes into being when parties
leave a material tenn for future negotiations, creating a mere agreement to agree."

po/cane

S1ructures, Inc. v. Equitable Jnve tment, LLC. 148 Idaho 616, 62 1, 226 P .3d 1263, 1268 (20 I 0).
But. every contractual detail is not necessary. Barnes v. Huck 97 Idaho 173, 178, 540 P.2d 1352.
1357 ( 1975). "Rather only reasonable certainty i necessary before a contract will be given legal
efTect." Id.
Whether mutual a ent to the fonnation of a contract exists presents a question of fac t.
Thompson v. Pike. 122 Idaho 690. 696, 838 P .2d 293. 299 ( 1992). It is an objective inquiry to be
judged by objecti e manife tation a oppo ed to the subjective beliefs or intentions of the
parties. Federal at 'I Mort. A. s 'n v. J!a/er. 158 Idaho 694. 702, 351 P.3d 622, 630 (20 15). "A
party's subjective undisclosed intent is immaterial to the interpretation of a contract." J.R.
• imp/or Co. v. Bosen. 144 Idaho 6 11. 614 167 P.3d 748,75 1 (2006). lnstead:
11
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[T]he court will give force and effect to the words of the contract without regard
to what the partie to the contract thought it meant or what they actually intended
for it to mean. The court will not attempt to ascertain the actual mental processes
of the parties in entering into the particular contract~ rather the law presume that
the parties understood the import of their contract and that they had the intention
which its terms manifest.

Id.
As one court aptly noted: " ecret hope and wishes count for nothing. The status of a
document as a contract depends on what the parties express to each other and to the world, not
on what they keep to themselves." ewkirk v. Viii. of teger, 536 F.3d 771 , 774 (7th Cir. 2008).
In aid of their argument. the trata Defendants rely primarily on the case of S ui/ls v. First
Security Bank ofIdaho, where the Court upheld a settlement agreement despite sub equent

disagreement between the parties over term of the written stipulation to settle. 125 Idaho 27.
867 P.2d 260 ( 1993). There. the undisputed facts re ealed that defen e counsel orally accepted
the plaintiff ' offer to settle the litigation for 6000 on certain conditions not relevant here. Id. at
3 1. 867 P.2d at 264. ounscl for the parties therea fter exchanged draft stipulations proposing
minor alterations to some of the language-such as clarifying that it was a "full and final
settlement" of all claims in the complaint-and ultimately reached agreement as to wording. Id.
at 32. 867 P.2d at 265. The plaintiffs. however. obj ected to some of the provisions in the
stipulation which their counsel accepted. including the "full and final settlement" language. and
refused to sign. Id.
The district court granted defendants• motion to enforce the settlement agreement and the
Idaho upreme Court affirmed. finding: l ) the defendants had already accepted plaintiffs• offer
without qualification before the drafts of the stipulations were exchanged. and that agreement
encompassed all the "essential and material terms" of the settlement. and; 2) even if the
subsequent proposed changes to the stipulation were material departures from the agreed upon
terms. they were simply proposals for a modi lication. not an in alidation of an already-existing
agreement. Id. at 33, 867 P.2d at 266. Alternatively. the Court found that even if the parties did
not reach an oral agreement prior to exchanging drafts of the stipulation, the propo ed stipulation
sent by defense counsel in response to plaintiffs' initial proposed tipulation was not a material
variance from the terms of the plaintiffs' propo al. Adding the words "full and final senlcmcnt"
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was imple an ex pre ion of the effect that would follow as a matter of law by defendant '
acceptance of plaintiffs' offer. Id.
The trata Defendants argue that, as in uills. the parties here reached a verbal agreement
by January l O as to the material terms-di missaJ from Kleinfelder in exchange for a covenant
not to sue from the Rowans-which was subsequently modified to include a mutual release. with
BrunoBuilt providing a Pierringer release to the trata Defendants. BrunoBuilt disagrees that
the partie reached an agreement as to all material terms by January I 0, pointing out that there
was no meeting of the mind as to whether the release provided by BrunoBuilt would be a

Pierringer release. whether the covenant not to s ue obtained by the trata Defendants would
name BrunoBuilt specifically as a third party beneficiary. and whether the trata Defendants
would pro ide BrunoBuilt with a release. BrunoBuilt di tinguishes Suills on grounds that. unJike
here. the record was undisputed that defen e counsel accepted plaintiffs' offer without
qualification. the offer and acceptance was to all of the essential and material tenns, and the
subsequent dickering was over immaterial pro isions.
instead , BrunoBuilt likens the circum lance here to tho e in Lawrence v. Hutchinson.
where the Court found no enforceable settlement agreement. In Lawrence, counsel for parties in
an attorney malpractice action engaged in settlement discussions during which they agreed the
defendant would pay $37.500 to the plaintiff to settle the malpractice claim. 146 Idaho at 895.
204 P.3d at 535. Defen e coun el followed up with a letter to all partie confirming the monetary
amount of the settlement and indicating that a propo ed joint release would be forthcoming,
which would include a confidentiality agreement. Defen e coun el also moved for a continuance
of the trial date. 146 Idaho at 896, 204 P .Jd at 536. In an affidavit submitted with the motion,
defense counsel explained that the parties had agreed to a settlement amount and sought to
acate the trial date, "[g]ivcn that fact that a settlement. in principle. has been reached with the
partie ." Id. The district court vacated the trial date but did not dismiss the case. The parties then
exchanged proposed relea e language but could not agree to a final release. The defendants
di co crcd that plaintiff had assigned the claims he was allegedly ettling to a third party.
potentially exposing the defendants to further liability. As a re ult, the parties discu sedunsuccessfully- the addition of a confidentiality and indemnity clause to their settlement.
Ultimately, after the parties could not agree to release language, the plaintiff moved for summary
judgment seeking to enforce the prior settlement. The district court denied the motion. finding
13
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the confidentiality and indemnity provi ions were material terms to the agreement and had not
been agreed upon. Id. at 897. 204 P.3d at 538.
The Court of Appeals affirmed. First because it did not have a transcript of the hearing
on the motion for a continuance of the trial. the Court looked to the affidavit submined by the
defense counsel to ascertain the alleged settlement agreement. Id. at 900, 204 P.3d at 540. The
Court noted that there were no statements in the affidavit "indicating that all issues had been
re olved. or that the money amount encompas ed the entire agreement." Id. Instead, the affidavit
simply stated the parties had reached an agreement "in principle" and set forth a settlement
figure. Id. As the Court of Appeals found that agreements "in principle" are not unconditional
statements of agreement. Further. the Court observed that the parties' conduct did not evince
their intent to be bound by the agreement.

amely, the plaintiff only ought to enforce the

agreement a year later, when faced with a summary judgment motion. Id. Further. the plaintifT
participated in "extensive negotiations" on the language of the release during which it
acknO\ !edged the importance of the confidentiality and indemnification clauses to the
settlement. Id. In conclusion, the Court of Appeals held that "[n]either the words nor the actions
of the parties show a meeting of the minds on all the material terms of the settlement agreement.
and as such the statement before the court that a settlement had been reached do not amount to
an enforceable contract." Id.
BrunoBuilt argues that. like in Lawrence. thee idence at a minimum presents a question
of fact as to whether there was a meeting of the minds on material terms during oral negotiations
and the written drafts of the alleged agreement failed to contain terms BrunoBuilt wanted (i.e.,
naming BrunoBuilt as third party beneficiary in covenant not the sue) or contained terms
BrunoBuilt did not want (i.e .. confidentiality clause and Pierringer release).
Viewed in a light most favorable to BrunoBuilt. the record reveals that the trata
Defendants made an offer of January 3.2017 to di miss BrunoBuilt from Kleinfelder with
prejudice in exchange for trata obtaining a co enant not to ue from the Rowans "in which the
Rowan would agree not to sue BrunoBuilt for landslide damage caused to their home." On
January 9. 20 I 7, the record shows that Johnson. on behalf of BrunoBuilt, accepted that offer.
Johnson states. "(d]uring my January 9 call with Mr. canlan. I advised him that BrunoBuilt
would be willing to dismiss its claims against trata in exchange for a release from the Rowans.
but ...

any agreement to ettle fl would be conditioned upon trata securing a co enant not to
14
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sue that was signed by the Rowans and that expre sly stated that BrunoBuilc was an intended
third-party beneficiary of that covenant." 11 (emphasi added).
While BrunoBuilt "conditioned" it January 9 acceptance on the covenant not to sue
expressly naming BrunoBuilt as a third party beneficiary. it did not operate as a counteroffer or
proposal of a new material tenn. Rather. the "condition" was entirely consi tent with the trata
Defendants' original offer- that the co enant not to sue would provide "that [Rowans l would
not file suit again t BrunoBuilt for the landslide damages cau e to their home." As in Suiuswhere the added release language "fult and final settlement" of all claims was found to be a
restatement of the legal effect of the release rather than a material term-BrunoBuilt's insi tence
that it be expressly named as a third party beneficiary was implicit in the trata Defendants' offer
that the covenant would be specific to BrunoBuilt and cover any claim the Rowans had against
BrunoBuilt for the land tide damage caused to their home. Where a contract is made expressly
for the benefit of a party, that party has the ability to enforce the contract as a matter of law as a
third party beneficiary. I.C. § 29-102. A party need note en be expressly named to be a third
party beneficiary. For example, in lust's Inc. v. Annington Constr. Co. Inc.. the Court found that
Just's Inc. was an expre s third party beneficiary entitled to enforce a contract between the City
of Idaho Falls and a con truction company that specifically required the construction company to
take precaution to limit the disruption to the businesses within the area. 99 Idaho 462. 463. 583
P.2d 997. 998 (1978). The Court held that becau e Just' Inc. was a bu ine

in the are~ it

demonstrated that the contract was "made for its direct benefit" and could enforce it under J.C. §
29-102.

Id.
Likewise, the trata Defendants' offer was to obtain a covenant not to ue from the

Rowans specific to BrunoBuilt. The legal effect of this would be to make BrunoBuilt an intended
third party beneficiary of the covenant. BrunoBuilt's subsequent demand that trata agree to thi
condition did nothing but insist upon a legal effect which would have flowed from acceptance of
. trata 's offer in any e ent. Thus. this demand did not operate a a counterofTer or otherwise
prevent the formation of a contract.
Granted. the agreement reached between the parties by January 9 did not specify whether
BrunoBuilt would dismiss the entire law uit or provide a Pierringer release to the trata
11

can Ian does not mention the January 9 conversation. lie assens that Johnson confirmed on January IO that

BrunoBuilt would accept the propo ed enlement of Kleinfelder with a release in exchange for a covenant not to sue.
This dispute in date docs not, however. creaLe a genuine issue of material fact.
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Defendants. Assuming this was a material term to the parties' agreement. the record re eals that
the parties reached an agreement as to this term by January 20.2017. Johnson assert that he
informed canlan on this date BrunoBuilt "would agree to give trata a Pierringer release." At
this point, even Johnson concede that parties had reached an agreement, stating:
Ba ed on my conver ations with Mr. canlan, it was my intent and understanding
that Mr. canlan would prepare and send to me a draft agreement memorializing
the release terms the partie had agreed upon and that my client would then have
an opportunity to review the agreement and sign it, to the extent it accurately
reflected the parties' agreed-upon term .
(emphasis added)
As in Sui/ls, by the time canlan ent the February Draft to Johnson for review a few
weeks later, the parties had reached an agreement as to all the material terms -BrunoBuilt would
provide trata with a Pierringer release in exchange for trata obtaining from the Rowans a
covenant not to sue naming BrunoBuilt as the intended beneficiary. Johnson explains
BrunoBuilt refused to sign it for two reasons: l ) it did not set forth the express terms of the
co enant not to sue signed by the Rowan , and; 2) it contained a confidentiality pro ision that
had ne er been di cussed in settlement negotiations. 12
However. after canlan subsequently set forth the terms of the covenant in a letter to
Johnson, BrunoBuilt's concern · were e idently assuaged. According to John on's March 9 email
to 'canlan. BrunoBuilt was " ready to proceed to complete settlement proce s." There was no
mention by John on of the allegedly concerning confidentiality provi ion. In fact, the only
change BrunoBuilt requested was the inclusion of a mutual release. To the extent the mutual
release could be considered a material departure from the agreed-upon term , it was imply a
propo al for a modification, not an inval idation of an already-existing agreement. Suius, 125
Idaho at 33, 867 P.2d at 266.

12

either Johnson nor Robert Bruno explains in their respective declarations why the confidentiality clause was a

material term to the agreement. otably. the record does not reveal any objection by Johnson or Bruno to its
inclu!>ion in the draft releases. Further, BnmoBuilt has not cited to any authority that confidentiality provisions are
material as a matter of law. Dillard 1•. Srarcon Int'/. Inc.. 483 F.3d 502. 508 (7th Cir. 2007) (recognizing that
confidentiality provisions are not material as a matter of law, and only if they have been a pan of the negotiations
should a coun con ider them 10 be a material provision.) Herc. there is no evidence in the record that the
confidentiality provision was pan of the negotiations: rather. it appears 10 have been raised by BrunoBuih solely as

an attempt to avoid its obligations under a valid and enforceable agreement.
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Ultimately. the trata Defendant accepted thi modification and their counsel issued the
May Draft, with the only change being the addition of the mutual release. When Griffith
inquired with Johnson a few weeks later as to the status of the May Draft, Johnson emailed that
he was 'just trying to get rRobcn Bruno] chased down for signature." otably, Johnson did not
point out any areas of concern with the May Drafi or otherwi e indicate that it was unacceptable.
The only reasonable inference to be drawn from this statement is that the May Draft was an
accurate statement of the settlement terms reached. However. that same day, the incentive for
BrunoBuilt to settle with the trata Defendants was undermined when the Sericati orders were
issued concluding that the economic loss rule did not bar the homeowners' profe sional
negligence claims again t the engineers in that case.
In an attempt to raise a genuine issue of material fact, Bruno Built contends that the May
Draft was inaccurate-and, therefore, there v as no agreement on a material term-because it
retained the Pierringer release language after Johnson informed canlan that BrunoBuilt was "no
longer interested" in providing one. Howe er, the only reasonable reading of the email John on
relies upon for this contention re eat no such tatement. The email at issue was ent by Johnson
to canlan on March 14. a few days after Johnson originally broached the proposal of a mutual
release. Therein, John on tated:
I ran the issue by the client. If it's givi ng a release, Robert [Bruno] wants a
release. I le doesn't need any Perringer stuff. j ust that trata won't darken his
door.
The logic is hard to argue. If nobody thinks there's a claim. the harm of guessing
right and doing the release doesn't hurt anybody. However guessing wrong only
hurts BrunoDuilt.
Read in context. the email doe not ay that BrunoBuilt was "no longer interested" in
providing a Pierringer release to the trata Defendants: it states that BrunoBuilt did not "need" a
Pierringer release. and the only reasonable inference to be drawn from the context of the email i

that BrunoBuilt did not need the Pierringer release from the trata Defendant . Rather.
BrunoBuilt -.vanted a mutual release included in the draft agreement o" trata won' t darken his
door" and bring suit against BrunoBuilt. The well-e tablished standards governing motion
for summary j udgment require that all reasonable inferences drawn from statements in the record
be construed in favor of the nonmoving party. G & M Farms v. Funk Irr. Co .. 11 9 Idaho 514.
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522, 808 P.2d 851 , 859 ( 1991 ). It i not a reasonable to infer from this email what BrunoBuilt
wants thi

ourt to infer in attempting to rai e a genuine i ue of material fact.

BrunoBuilt al o argue that there i a que tion of fact as to whether any agreement
rtached was binding absent execution of a final wrincn document by Mr. Bruno. Whether panies
to an oral agreement become bound prior to the drafting and execution of a contemplated formal
writing i largely a question of intent. Kohring v. Roberts, 137 Idaho 94. 99, 44 P.3d 1149. 1154
(2002). The intent of the parties to contract is determined by the surrounding facts and
circum tance , with the best evidence being the words of counsel and their clients. Conley v.

Whirtlesey. 126 Idaho 630. 634. 888 P.2d 804. 808 (Ct. App. 1995). To thi end, both John on
and Mr. Bruno et forth statement in their re pecti e declaration that it was their "intent" and
"understanding" that once the parties reached an agreement as to terms, such terms would be
reduced to writing for review and execution before becoming binding. However, neither
declaration explains the basis for such an understanding. As with the confidentiality provision,
there is no indication that this intent was the subject of any discussion between Johnson and
canlan. Indeed the trata Defendants had already performed by obtaining the co enant not to
sue. thereby indicating that the trata Defendants at least considered the agreement to be
enforceable without Mr. Bruno'

ignature on a formal writing. Absent any evidence that the

parties expressed an intention not to be bound until Mr. Bruno's execution. BrunoBuilt cannot
a o id s ummary judgment.
In sum, the undi puled fact in the record re eat that by January 20-prior to circulation
of the proposed release terms-the parties reached an enforceable agreement that Bruno Built
would provide the trata Defendants with a Pierringer release in exchange for the trata
Defendants obtaining a covenant not to sue from the Rowans specific to BrunoBuilt. Thereafter.
BrunoBuilt proposed a single modification in the form of a mutual release. which was accepted

b) the rrata Defendants. Although typically whether a meeting of the minds on all material
terms is a que tion of fact. the record docs not present a dispute in this regard.

13

A such, the

Court grants the trata Defendants' motion to enforce the ettlement agreement.

l.l 01ably, Roben Bruno states in his declaration that "no agreement was ever reached bcrween the panies" and he
never agreed to release BrunoBuilt's claim against trata. Deel. Bruno, 13. However. his conclusory statements
are belied by the record- namely, Mr. Johnson's declaration selling fonh the negotiations. Because Johnson was

acting as Bruno's agent during the negotiations. Mr. Bruno's naked, conclusory denial that there was any agreement
reached does not create a que tion of fact.
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8.

ummary Judgment

Alternatively, the trata Defendant

eek ummar judgment on the professional

negligence claim on the three grounds: I) the claim is untimely under the tatutes of limitations
and repo e; 2) the economic lo

rule bars Lhe claim. and: 3) BrunoBuilt cannot establish that

Defendant Woodworth owed Bruno Built a duty of care. Bruno Built responds that, at a minimum.
there are questions of fact regarding the first and third bases for summary judgment. To this end.
BrunoBuilt seeks relief under lRCP 56(d) to conduct additional di covery on these issues. As to
the economic loss doctrine. BrunoBuilt also argues it does not apply as a matter of law becau e
the underlying transaction was one for the provision of services as opposed to the conveyance of
defective property. As for Woodworth' liability, BrunoBuilt contends there are factual disputes
precluding summary judgment and seeks relief under IRCP 56(d) to obtain additional disco ery
regarding h.is in olvement.
1.

Timeline s

Claims for professional negligence are subject to the two year tatute of limitations found
in

r. . § 5-2 I 9(4 ). That section pro

ides, in relevant part:

An action to recover damage for profe sional malpractice ... the cau e of action
·hall be deemed to ha e accrued as of the time of the occurrence, act or omis ion
complained of. and the limitation period shall not be extended by reason of any
continuing consequences or damages resulting therefrom or any continuing
profcs ional or commercial relationship betv een the injured party and the alleged
wrongdoerl.]
LC.§ 5-219.

Accruals of a professional negligence claim arising under the fact of this ca e, i.e., work
associated with improvement to real property. is governed by a statute of repose as set forth at
LC.

5-241,

\i

hich pro ides in rele ant part:

Action will be deemed to have accrued and the statute of limitation hall begin
to run as to action again t any per on by reason of his having performed or
furnished the design. planning, uper ision or construction of an improvement to
real property, as follow :
(a) Tort actions. if not pre iously accrued, hall accrue and the applicable
limitation statute shall begin to run six (6) year after the final completion of
construction of such an impro ement.

J.C. § 5-241 (a).
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Applying I. . § 5-241 (a) together with I.C. § 5-2 I 9(4), a cause of action based on
professional negligence arising out of the design. planning, upervi ion or construction of an
improvement to real property must be brought within two years of"some damage" occurring but, in
no event, later than eight years following completion of the improvement's constructionregardless of whether some damage has yet oceurrcd--0r that cause of action will expire.
The parties all agree that the professional negligence clajms against the trata Defendants
ari e from their respective contributions toward the design, planning, supervision or construction

of an improvement to Terra

ativa 4-thus implicating LC. § 5-24 l (a). As in Kleinfelder,

ho\l e er, they dispute what the " improvement" is and when it was finally complete.
The trata Defendants argue that the "improvement" for purposes of the professional
malpractice claim against them is its geotechnical engineering work on Terra ativa 4. They
point out that the claim arises from their performance of services pursuant to contracts with Terra
ativa. LLC- the 2003 "Final Geotechnical Engineering Evaluation for
ubdivision

ativa Terra

o. 3" and the 2007" on truction Ob ervation and Testing on Terra

Both of these contracts involved Terra

ativa 4."

ativa 4 only. With regard to the 2003 contract. the trata

Defendants completed performance on March 4, 2004. They completed performance under the
2007 agreement on February 5, 2008. when trata issued a letter to Terra ativa, LLC and the
City of Boise confirming that its construction oversight services for Terra

ativa 4 had been

completed. After that date, the . trata Defendants did not provide any additional services related
to the geotechnical engineering on Terra

ativa 4. Thus. the trata Defendants argue that

BrunoBuilt's malpractice claim accrued by February 5, 201 4 and the statute of limitations on the
clai m ran on February 5, 20 16. and BrunoBuilt' s contract claim accrued on February 5. 2008 and
ran on February 5, 2013.
A argued in Kleinfelder. Bruno Built responds that all phases of the Terra

ativa project

should be considered the "improvement" and. because the final phase was not completed until
2014. its claim is timely. In support o f its argument. BrunoBuilt points o ut that although Strata' s
2003 and 2007 agreements with Terra

ativa. LLC involved only Terra

those contracts, Strata rel ied on its 1992 and 1998 contracts with Terra

ativa 4, in performing
ativa. LLC under which

it performed a preliminary as es ment of the geologic conditions of entire subdivision project.
Deel. ampo. Exh. H. Thus. BrunoBuilt contends the allegedly negligent work was not confined
to just Terra

ativa 4, but encompassed the entire project. Alternatively. BrunoBwlt contends the
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trata Defendants are equitably estopped from asserting the claims are untimely based the 2016
Report. which 13runoBuilt characterizes as an attempt to conceal its negligent conduct.
a.

The "impro ement''

Whether something is an " improvement to real property" under J.C. § 5-24l(a) is a
question of law for the court. Stapleton v. Jack Cushman Drilling & Pump Co. Inc., I 53 Idaho
735. 738. 291 P.3d 418,421 (2012). The statute does not define an "improvement," but Idaho
appellate courts have. An improvement is omething that enhances or augments the value or
quality of the real property. Id.. citing West v. El Paso Prod. Co., 122 Idaho 133. 136. 832 P.2d
306. 309 ( 1992).
The work invol ed in developing bare land into a subdivision with saleable parcels is
widely considered an improvement to real property. 14 In fact, the development of a subdivision i
a multi-improvement affair involving different profes ionals. By way of example, a subdivision
may require geotechnical engineering such as grading, as well as the installation of paved streets.
gutters, sidewalks, curbs. water service, gas service, and electrical service, among others.
Becau e there are several di crete impro ement that go into the development of a subdivision,
the statute of repose may apply differently to the arious entities working on tho e
impro ements. 'ee, e.g., Liptak v. Diane Apartments, Inc., I 09 al. App. 3d 762. 774, 167 Cal.
Rptr. 440. 446 ( t. App. 1980) (recognizing that completion of earthwork within subdivision.
which was at issue in negligence claim, was distinct from completion of development of
subdi i ion as a whole): Gordon v. W. tee/ Co., 950 .W.2d 743, 748 (Tex. App. 1997), writ
denied (Feb. I 3. I 998)("[W]here di ITerent subcontractors were responsible for the construction

of di flerent parts o f a larger project. the statute of repose should be applied to each of those
individual subcontractors when they have completed their respective improvements."). Thus. for
a developer of a subdivision, for example. an " improvement" may be the whole subdivision
while, for an electrician. the "impro ement" would be the particular electrical line installed.

1
•

See, e.g., Damon v. Vista Del orre Dev., LLC, 38 1 P.3d 679. 682 ( M App, 2016) (the infrastructure con 1ruc1ed
10 develop a subdivision is an improvement for purposes of the statute of repose): Shaw Constr.. LLC v. United
/Juilder Services. Inc., 296 P.3d 145. 154 (Colo. App. 2012X"An improvement may be a discrete component of an
entire projecL such as the la t of multiple residential buildings."Xoverruled on other grounds by Goodman v.

Heritage Builders, Inc., 390 P.3d 398 (Colo. 2017)).

21

Page 336

l lere, it is undisputed the allegedly negligent work at issue is limited to the trala
Defendant ' work in Terra

ativa 4 under the 2003 and 2007 contract . 15 Thus. the

"improvement" is trata's geotechnical engineering of Terra
that the "improvement" is the entire Terra

ati a 4. BrunoBuilt's argument

ativa subdivision is contrary to both the plain

language of I.C. · 5-241 (a) and its purpose. The statute applies to a person who has "performed
or furnished the design, planning, upervision or construction of an improvement." The action
against the person accrues within ix year of "final completion of construction of such an
improvement." I.C. § 5-241 (a) (emphasis added). Thus, it is the final completion of the
improvement on which work was performed which must be considered. Here, the impro ement
at issue is trata's geotechnical work on Terra ativa 4, not its geotechnical work on Terra
ati a.5.6, 7,8or9.
Further, J.C. § 5-241 (a) was enacted "as a response to the greatly increased liability
u taincd by architects and builder since the decline of the common law rule which ended their
liability when the building was completed and accepted by the owner." Twin Falls Clinic &

Hosp. Bldg. Corp. v. Hamill, 103 Idaho 19, 25. 644 P.2d 341,347 (1982). It was intended to
limit liability. In multi-phase. multi-year projects, BrunoBuilt's argument would have the
unintended efTect of holding a professional performing \l ork on the initial phase potentially
liable decades later. even if that professional never did any work in connection with subsequent
phases.

16

Finally. BrunoBuilt's reliance on 1a1e v. Perini Corp. is misplaced as the fact and the
la\l underpinning the holding are distingui hable. 113 A.3d 1199 ( .J. 20 15). In that mancr. the
15

Counsel for BrunoBuilt a!:,'Teed it complaint was limited olcly to trata' work in Terra ativa 4 but indicated
that it intended to move to amend the complaint 10 allege negligence with regard to rrata's work under the 1992
and 1998 contracts with Terra ativa. LLC, which involved the entire project. However. it ha taken no tep!. in this
regard. nor would it necessarily aid in overcoming the timeliness defense.
16

It is widely recognized among jurisdictions that statutes of repose are especially appropriate in the context of
con truction due to the nature of construction and construction claims. See, e.g .. Monson v. Paramount Homes. Inc.•
515 S.l::..2d 445,449 (N.C.Ct.App. 1999) (noting tha1 the purpo e of a stalutc of repo e, in a construction defect
stalUle, is to prevent defendants from being subjected 10 ''potential open-ended liability for an indefinite period of
time"): Trinity Rh-er Auth. v. URS Consultants. Inc:.. 889 .W.2d 259, 264 (Tex.1994) (noting cvidentiary difficult)
of defending suit years after completion of an improvement because of faded memorie • as well as increased
possibilities of third-party neglect. abuse. poor maintenance, mishandling, improper modification, and/or unskilled
repair): Gleason v. Becker.Johnson Assocs.. Inc.. 9 I6 P.2d 662, 664 (Colo. App. 1996) (noting that, prior to the
enactment of statute of repose relating to construction. con truction professionals were subject to potentially
indefinite liability).
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plaintifT. the tale of ew Jersey. brought suit against multiple defendants based upon defects in
a high-temperature hot water system installed in a prison facility as part of a multiphase
construction project. id. at 1203-04.

pecifically. the contract at issue in Perini was for the

design and construction of 26 building correctional facility to be consrructcd in three phases. Id
The general designer/builder of the project designated other «principal contractors" for specific
portions of the work, including a company too ersce construction, an architect, and an HV AC
company. all of which

\!

ere in olved in the design and in tallation of an underground hot water

distribution system to serve all the building in the project. Id. The boilers comprising the hot
water system were located in a central plant in one of the buildings to be constructed. As each
building in the project was constructed, it would be hooked up to the central system through a
network of pipes. Id. Two years after the final certificates o f ubstantial compliance were i sued
for the final buildings, the hot water system began to fail and the late of ew Jersey brought
uit.
The Court was tasked with interpreting

ew Jersey's ten year statute of repose. under

which a claim for negligent design. planning. supervision and construction of an improvement to
real property accrued ten year "after the performance or furnishing of such services and
construction." Id. at 1207-08.

nder

ew Jer ey law. where a de igner, planner, upervisor or

constructor "has continuing responsibility throughout the construction of the project or a specific
improvement, the ten-year limitations period commences when the project has been certified as
substantially complete. Id. at 1209. Much like the partie here. the tate argued the hot water
system was an improvement that was not substantially complete until it was hooked up to the
final building in the project and that building was certified as substantially complete. The
defendants argued that the hot water system was finally complete when the building containing
the ystem 's central plant was certified as substantially complete.
The ourt agreed with the tale. focusing foremost on the fact that the hot water system
was a system designed to connect e ery structure of the prison complex. Id. at 1210- 12. While
the central plant was the origination point. it was not independent of the underground pipes
connecting it to all the building . It was not intended to be completed on a "piecemeal basi ." Id.
Under these circum tances. the Court was unwilling ''to embrace an application of the statute of
repose that would permit eparatc trigger dates for each section of the (hot water I system as a
building it ser es come on line. uch an approach is inconsistent with the purpose of the statute
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of repo e and frustrates the ability of the owner to evaluate whether the system, as designed and
constructed, operates as intended." Id. at 121 I. Further. the Court found that, because the entities
involved in the design. planning and con truction of the hot \; ater system were "continuously
in ol ed" in the project until it completion. then, under ew Jer ey case law, the statute of
repose as it applies to their work commences upon completion of the project as a whole. Id.
Unlike in Perini, where the work was performed pursuant to a single contract, trata'
work on the project as a whole was perfonned in multiple phases pursuant to a series of contracts
with Terra ati a, LLC. Far from being the continuou period of acti ity at is ue in Perini,
trata's work on the project was piece-meal. separated by multi-year gaps. Further, the project a
a whole was not an interconnected, interdependent system; rather, each phase stood alone as a
eparately-platted subdi ision. with its own approvals and pennits. trata issued a certification of
completion of its work on Terra

ativa 4 on February 5, 2008, after which time there is no

e idence in the record showing trata's involvement with the project until it was asked to consult
concerning the earth movement that occurred in 2016. E en under Perini, trata's issuance of a
certificate of completion is dctcnninativc that it geotechnical engineering on Terra ativa 4 had
reached final completion. regardless of whether the project continued on to other phases. Due to
these significant distinctions. Perini doe not aid BrunoBuilt in its argument.
Consequently. the Court rejects BrunoBuilt's proffered interpretation of "improvement"
as including the entire Terra
b.

ativa subdivision.

"Final Completion"

Having concluded that the " improvements" for purposes of the tatute of repose are
trata's geotechnicaJ engineering on Terra

ativa 4, the question now is when these

improvements were finally completed. Thi s ourt finds that the final completion of the
impro ement occurred on February 5, 2008. when trata issued a "Confinnation of
on truction" certifying completion of its work. There is no e idence that trata undertook any
further geotechnical con truction on Terra ativa 4 after this date.
BrunoBuilt incorporates by reference the argument it made in Kleinfelder regarding the
extension of the $5000 Grading and Landscaping bond on Terra ative 4 for purposes of
monitoring the establishment of the land caping and for minor re-seeding the following spring.
Thi evidence, according to Brunobuilt. indicates that final completion of Terra

ativa 4 had not

yet occurred. The Court rejected the argument in Kleinfelder and rejects it again here. On this
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point. the Coun incorporates herein the rationale set forth in its Memorandum Decision and
Order on motions for Summary Judgment, to trike and for Relief under 56(d) (May 22, 2018)

("Kleinfelder Order"). In summary. the Court determined therein that, even if potential minor re·t::e::<.Jing wa!; an impro ement. i1 is distinct from the geotechnical engineering improvement at
issue in the litigation.
To conclude. the professional negligence claim regards the Strata Defendants' rendition
of geotechnical engineering of Terra

ativa 4. The undisputed evidence demonstrates that this

improvement was completed by February 5, 2008. Therefore, applying l.C. § 5-241 (a) together
\; ith LC. § 5-219(4), the cause of action again I the Strata Defendants accrued on February 8.
2014 and the statute of limitations ran on February 8, 2016. Because the Complaint was filed
al1er the tatue had run, the claim is time-barred.
C.

Equitable Estoppel

Having concluded the claim is time-barred, the Court must address BrunoBuilt's
argument that the trata Defendants hould be equitably estopped from asserting the claim is
untimely as a result of the 2016 Report. The clement of equitable estoppel are: ( I) a fat e
representation or concealment of a material fact with actual or constructive knowledge of the
truth: (2) the party as erting estoppel did not know or could not discover the truth; (3) the false
representation or concealment was made ,,vith the intent that it be relied upon, and; (4) the person
to whom the representation was made or from whom the facts were concealed, relied and acted
upon the representation or concealment to hi prejudice. Twin Falls Clinic: & Hosp. Bldg. orp.

v. Hamill. 103 Idaho 19. 22. 644 P.2d 341. 344 (1982).
To illu trate the application of the doctrine. in Twin Falls Clinic:, the Court found a
genuine issue of material fact existed as to whether an architect was equitably estopped from
asserting a statute of limitations defense where it was alleged that the architect. on several
occasions. blamed the eparation and cracking in the mortar on "normal ex pan ion and
contraction." when. in reality. the problems were caused by his failure to provide proper
expansion protection in designing the clinic. Id. at 22-23. 644 P.2d at 344-45. The Court noted
that an inference could be drawn that the architect had knowledge of his negligence and that the
clinic lacked the expenise to discover the negligence. Further. the fact suggested that the clinic
relied on the architect's representations by follo\,ving the remedial measures ugge ted by the
architect in an attempt to resolve the problem.

25

Page 340

Here, BrunoBuilt cites to Strata's 2016 Report which discusses, inter alia, possible
reasons for the landslide activity on Alto Via Court, with the primary suspect being a change in
subsurface groundwater conditions that added" eight to the soil. BrunoBuilt argues that, by

failing to admit in the 2016 Report that Terra ativa 4 was buih on a historical landslide area not

fit for residential construction. Strata concealed a material fact relating to its negligent conduct.
Thus, BrunoBuilt- having no geologic.al or ge.otechnical engineering training or experienceremained unaware of Strata's culpability and relied on Strata's 2016 report in delaying to take
any formal legal action against trata until late 2016. Consequently, BrunoBuilt asks the Court to
find that genuine issues of material fact exist regarding whether Strata is equitably estopped from
challenging the timeliness of BrunoBuilt's claim.
It is BrunoBuilt's burden to present evidence that would raise a question of material fact
a to whether the elements of estoppel are met. Theriault v. A.H Robins Co., 108 Idaho 303,307,
698 P.2d 365, 369 (1985). There are two primary reasons BrunoBuilt has not sustained this
burden. First. Strata did not make this representation to Mr. Bruno or any of the other lot ovmers
on Alto Via Court. Strata's report was issued to the Developers, who then sent the 2016 Report
onto the lot owners. Therefore, Bruno Built cannot establish that trata concealed a fact with the
intent that the lot owners rely on it.
Second, even assuming the first three elements of equitable estoppel were met- that
Strata knew that lhe landslide was due to the fact that Terra

ativa 4 was built on a historic

landslide area not fit for residential use, concealed it from the developers by blaming the slide on
groundwater infiltration, and BrunoBuilt relied on trata's representations-BrunoBuilt cannot
establish that it acted upon those representations to its prejudice. By April 15, 2016, when
Bruno received the trata report, the statute of limitations had already run on any claim
BrunoBuilt had against trata. Therefore, the Court concludes that equitable estoppel does not
apply as a matter of law. ummary judgment in the Strata Defendants' favor is warranted.
2.

Economic Loss Rule

Alternatively, thi s Court finds that summary judgment is warranted in favor of the Strata
Defendants by operation of the economic loss rule. The parties' arguments in this regard are
nearly identical to those set forth in Kleinfelder and, as such, the Court incorporates herein its
analysis and conclusions rendered in the Kleinfelder Order. However, in this action, BrunoBuilt
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relied on an additional case not addres ed in Kleinfelder, Oppenheimer Indus.. Inc:. v. Johnson

Caule Co., 112 Idaho 423, 425, 732 P.2d 66 l. 663 (1986), which the Court will addres here.
In Oppenheimer, the plaintiff contracted with a cattle company to care for the plaintiff's
catclc. The cattle company re-branded the cattle and sold them without the plaintiff's permission.

Id. at 424, 732 P.2d at 662. Just prior to the sale, a state deputy brand inspector inspected the
cattle and notice two ets of brands. one of which was "fresh."

evertheless, the inspector relied

on the cattle company' good reputation and decided not to request proof of ownership or a bill
of sale for the cattle. Further. he did not advise the plaintiff that cattle bearing plaintiff's brand
were in the process of being sold by the cattle company. Id. The plaintiff brought a con ersion
claim against the cattle company and negligence claim against the brand inspector. The trial
court concluded that the plaintiff's loss of the cattle was an economic loss and, therefore,
unrecoverable in a negligence action. id. On appeal. the Idaho upreme Court reversed, pointing
out that the plaintiff was not alleging mere economic damages, but loss of his property- the
cattle-due to the negligence of the in pector. Id. at 425-26, 732 P.2d at 663-64. The ourt
pointed out that animals are chattel, and a party can recover for loss or destruction of chattel
caused by the negligence of another. As uch, the Court concluded that the plaintiff's negligence
claim was not barred by the economic loss rule. id.
BrunoBuilt contends that. as in Oppenheimer, it suffered actual property damage-as
oppo ed to purely economic loss--due to the trata Defendants' negligence and. therefore. may
properly recover those damages under a negligent theory. However, like Brian and Christie, Inc.

"· Leishman £lee., Inc., 150 Idaho 22, 27. 244 P.Jd 166, 171 (20 I 0), Oppenheimer fall into the
negligent rendition of services camp as opposed to the purchase of defective property camp. In

Brian and Christie, Inc., Idaho upreme Court distinguished these scenarios and explained why
the economic loss rule applies to the latter but not the former. amely. there is no duty in
negligence to design, manufacture and sell property that will conform to the buyer' economic
expectations. Id. at 28. 244 P.3d at 172. Absent such a duty, there is no liability for another's
economic los . Therefore, in the case of defective property. recoverable damages only include
physical damage or loss to property "other than that which is the subject of the transaction." Id.
at 26. 244 P.3d at 170. There is a duty. however. to use ordinary care in rendering services so as
to avoid injuring the person or property of another. Id. at 29. 244 P.3d at 173. Thus, damages
caused to someone's property as a re ult of the negligent rendition of services are recoverable.
27
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The plaintiff in Oppenheimer was not a purchaser of defective property. Rather, as in

Brian and Christie, inc., it uffered a los of property due to the negligent services rendered by
another. Thus. damage to property was held to be recoverable. A di cus ed in detail in the

Kleinfelder Order, this case falls squarely in the purchase of defective property category.
DrunoBuilt purchased defective property, i.e.. Lot 16. and seeks damages for remediating Lot 16,
as well as for the loss of the economic value of property and lo s of pro fits under the
Construction ontract. As held in Blahd and Tusch Enterprises. because these damages qualify
as economic losse arising from the ubjecl matter of the Con truction Contract, they are not
recoverable under a negl igence theory. Blahd v. Richard B. Smith, Inc., 141 Idaho 296. 300. 108
P.3d 996, I000 (2005)~ Tusch Enterprises v. Coffin, 113 Idaho 37, 38-40, 740 P.2d I 022, I02325 ( 1987). As such, Oppenheimer does not persuade this Court that the economic loss rule is
inapplicable here.
To conclude. becau e the Court finds the claim again t the trata Defendants barred by
the tarutes of limitation and repose and. additionally. that the trata Defendants owed no duty to
BrunoBuilt under the economic loss rule. whether Woodworth owed a duty to BrunoBuilt is
moot.
Motion for Relief

nder IR P 56(d)

Pursuant lo IR P 56(d), if a nonmovant shows by affida it or declaration that, for
specified reasons, it cannot pre ent facts essential to justify its opposition, the court may defer
considering a ummary judgment motion while the nonmovant pursues discovery. A party who
in okes the protection of IRCP 56(d) "must do so in good faith by affirmatively demonstrating
why he cannot respond to a movant' affida its ... and how postponement of a ruling on the
motion will enable him. by di covery or other mean , to rebut the movant's showing of the
absence of a genuine issue of fact." Jenkins v. Boise Cascade orp., 141 Idaho 233, 239, 108
P. 3d 380, 386 (2005), cite omitted. The plaintiff has the burden of setting out "what further
discovery would reveal that is essential to justify their opposition." making clear "what
information is sought and how it would preclude summary judgment." Id., cite omitted. licholas

v. Wallenstein, 266 F.3d I083. I 088-89 (9th Cir.200 1).
Here, BrunoBuilt, through an affidavit submitted by it coun el, contends that additional
discovery is required. specifically:
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I) the in ol ement and extent of culpability Mr. Woodworth has in the rendition of
negligent engineering services trata and its engineers provided, and;
2) the full cope and timing of all of the engineering services that the trata Defendants
pro ided on sub ·equenl phases of the Terra

ativa project (i.e., Terra

ativa 5, 6, 7, 8

and 9).
BrunoBuilt contends that di cover about Woodworth' invol ement is necessary to
defend against the argument that he owed no duty to BrunoBuilt because he wa not involved in
the work affecting Lot 16. The second topic. according to BrunoBuilt, is nece sary to defend
against the statutes of limitations and repose argument.
Gi en the Court's finding on summary judgment, BrunoBuilt's IRCP 56(d) motion is
rendered moot.

amely. ha ing found the claim barred by the statute of limitation and repose

and by operation of the economic loss doctrine. there is no need to explore Woodworth's
in ol ement in rendering geotechnicaJ engineering services to Terra

ativa 4. Further. because

the Court rejects the argument that the "impro emcnt" for purposes of the statutes of repose
extended beyond Terra

ativa 4. di covery regarding the trata Defendants' engineering ervices

on subsequent phases of the de elopment would not aid in BrunoBuilt's opposition to summary
judgment.

CO CL S10
Based on the foregoing analysis. the trata Defendants' motion for enforcement of the
settlement agreement or. altemati ely. for summary judgment is GRA TED. BrunoBuilt's
motion under IRCP 56(d) i D

IT I

IED.

O ORDERED.

h

f )Dated this _ _ day of July.2018

II
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CERTIFICATE OF MAILING

I hereby certify that on this _j_l_ day of July. 2018. I emailed (served) a true and correct copy of
the within instrument to:

Christine M. Salmi
Attorney at Law
CSalmii@perkinscoie.com
Kevin J. Scanlan
Attorney at Law
kjs(@dukescanlan.com

CHRISTOPHER D. RICH
Clerk of the District Court

By:,/).~
Deputy Court Clerk
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SEP O4 2018

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF
1
IDAHO I A D FOR THE CO
TY OF ADA
CHRISTOPHER D. R CH Cieri<
•

By EMILY CHILD
(;i:F-UTY

BR

OBUILT, INC., an Idaho corporation,
Plaintiff.

Case

o. CV0l-17-17395
ORDER

V.

TRATA, INC.; CHRI M. COM TOCK; 11.
ROBERT HOWARO; MlCHAEL
WOODWORTH,
Defendants.

Pursuant to this Court 's Memorandum Decision and Order on Motion to Enforce
enlemcnt Agreement or. Alternatively, for . ummary Judgment and Motion for Relief under
56( d) (July 11. 2018). the parties are ordered as follows:
Within fourteen (1 4) days of the issuance of this Order, the parties are to exchange
mutual releases as contemplated in the settlement agreement, with BrunoBuilt providing a

Pierringer release. The trata Defendants are to provide Bruno Built with a copy of the covenant
not to sue executed by the Rowans. The parties are to jointly notify thi Court 1 when these
exchanges are complete, at which point to Court will enter judgment dismissing the claims with
prejudice unless either party file an objection to the entry of judgment in the intervening period.
IT I

O ORDERED.
Dated

tliiil:::[ day of Augu t, 2018

/ -U
~
ipp~
District Judge

1

The parties may do so via email to Judge Hippler's staff attorney at gmclaughlin@adaweb.net.
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CERTIFICATE OF MAILING

I hereby cenify that on this_!}__ day of September. 2018.1 emailed (served) a true and correct
copy of the within instrument to:

Christine Salmi
Attorney at Law
csalmi@perkinscoie.com
Kevin Scanlan
Attorney at Law
kjs(a)dukescanlan.com

CHRISTOPHER D. RICH
Clerk of the District Coun

By:_Y........:..>.,___,_cbd=.-,c.:::..-_e_:..___
Deputy Coun Clerk

CERTIFICATE OF MAILING
Page 347

Electronically Filed
9/18/2018 11:38 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Lori Ferguson, Deputy Clerk

Richard L. Stacey, ISB #6800
Chad M. Nicholson, ISB #7506
Gary S. Greenlee, ISB #10125
McCONNELL WAGNER SYKES & STACEY PLLC
827 East Park Boulevard, Suite 201
Boise, Idaho 83712
Telephone: 208.489.0100
Facsimile: 208.489.0110
stacey@mwsslawyers.com;
nicholson@mwsslawyers.com;
greenlee@mwss.lawyers.com
Attorneys For Plaintiff BrunoBuilt, Inc.
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
Case No. CV01-17-17395

BRUNOBUILT, INC.,
an Idaho corporation,
vs.

Plaintiff,

PLAINTIFF’S MOTION FOR
RECONSIDERATON

STRATA, INC.; CHRIS M. COMSTOCK;
H. ROBERT HOWARD; and MICHAEL
WOODWORTH,
Defendants.

COMES NOW, Plaintiff BrunoBuilt, Inc. (“BrunoBuilt”), by and through its counsel
of record, Richard L. Stacey and Chad M. Nicholson of McConnell Wagner Sykes & Stacey,
PLLC, and moves this Court, pursuant to Idaho Rules of Civil Procedure 11.2(b) and 56, to
reconsider the Court’s Memorandum Decision and Order on Motion to Enforce Settlement

PLAINTIFF’S MOTION FOR RECONSIDERATION | Page 1
I:\10822.003\PLD\Reconsider-Motion.docx
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Agreement or, Alternatively, for Summary Judgment and Motion for Relief under 56(d)
(“Memorandum Decision”) entered on July 11, 2018.
This Motion is supported by the Memorandum in Support of Plaintiff’s Motion for
Reconsideration and the Declaration of Richard L. Stacey in Support of Plaintiff’s Motion for
Reconsideration, filed concurrently herewith, as well as the pleadings, memoranda, declarations
and affidavits on file herein.
Oral argument is requested.
DATED this 18th day of September 2018.

McCONNELL WAGNER SYKES & STACEY PLLC

BY:

/s/ Chad M. Nicholson________________
Chad M. Nicholson,
Attorneys for Plaintiff

PLAINTIFF’S MOTION FOR RECONSIDERATION | Page 2
I:\10822.003\PLD\Reconsider-Motion.docx
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 18th day of September 2018, a true and correct copy
of the foregoing document was served via iCourt E-File upon the following party(ies):
Kevin J. Scanlan, Esq.
Kevin A. Griffiths, Esq.
Duke Scanlan Hall PLLC
1087 West River Street, Suite 300
Boise, Idaho 83702
Telephone: 208.342.3310

kjs@dukescanlan.com
kag@dukescanlan.com
Counsel For Defendants

/s/ Chad M. Nicholson
Chad M. Nicholson
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Electronically Filed
9/18/2018 11:38 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Lori Ferguson, Deputy Clerk

Richard L. Stacey, ISB #6800
Chad M. Nicholson, ISB #7506
McCONNELL WAGNER SYKES & STACEY PLLC
827 East Park Boulevard, Suite 201
Boise, Idaho 83712
Telephone: 208.489.0100
Facsimile: 208.489.0110
stacey@mwsslawyers.com;
nicholson@mwsslawyers.com;
Attorneys For Plaintiff BrunoBuilt, Inc.
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
Case No. CV01-17-17395

BRUNOBUILT, INC.,
an Idaho corporation,
Plaintiff,

vs.

STRATA, INC.; CHRIS M. COMSTOCK;
H. ROBERT HOWARD; and MICHAEL
WOODWORTH,

DECLARATION OF
RICK L. STACEY IN SUPPORT
OF PLAINTIFF’S
MOTION FOR RECONSIDERATON

Defendants.

Pursuant to Rule 2.7 of the Idaho Rules of Civil Procedure and Idaho Code § 9-1406,
Rick L. Stacey declares as follows:
1.

I am an attorney at law duly licensed to practice before this Court, and all Courts

in the State of Idaho.

I am a member of the law firm of McConnell Wagner Sykes &

Stacey PLLC (“MWSS”), attorneys for Plaintiff BrunoBuilt, Inc. (“Plaintiff”). I make this

DECLARATION OF RICK L. STACEY IN SUPPORT OF
PLAINTIFF’S MOTION FOR RECONSIDERATION | Page 1
I:\10822.003\PLD\Reconsider-Dec of RLS 180917.doc
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Declaration in support of Plaintiff’s Motion For Reconsideration filed concurrently and upon my
personal knowledge.
2.

Attached hereto collectively as Exhibit 1 are (a) a true and correct copy of the

Plat For Nativa Terra No. 4 Subdivision recorded August 26, 2008 as Instrument
No. 108096956, Records of Ada County, Idaho, and (b) a true and correct copy of the Conditions
of Approval dated June 5, 2007 [identified as BC006942-49] issued by the Boise City Council in
connection with the Final Plat for Nativa Terra Subdivision No. 4 and produced by the
City of Boise (“City”) through discovery in Ada County Case No. CV-OC-16-9068, styled as
Sericati v. Kleinfelder, Inc., et al. (“Sericati”), in which MWSS represented Plaintiffs and the
City was a named Defendant.
3.

Attached hereto collectively as Exhibit 2 are (a) a true and correct copy of the

Plat For Nativa Terra No. 5 Subdivision recorded May 24, 2010 as Instrument No. 110047782,
Records of Ada County, Idaho, and (b) a true and correct copy of the Conditions of Approval
dated March 23, 2010 [identified as BC007227-33] issued by the Boise City Council in
connection with the Final Plat for Nativa Terra Subdivision No. 5 and produced by the City
through discovery in Sericati.
4.

Attached hereto collectively as Exhibit 3 are (a) a true and correct copy of the

Plat For Nativa Terra No. 6 Subdivision recorded October 21, 2011 as Instrument
No. 111085690, Records of Ada County, Idaho, and (b) a true and correct copy of the
Conditions of Approval dated September 28, 2010 [identified as BC007327-32] issued by the
Boise City Council in connection with the Final Plat for Nativa Terra Subdivision No. 6 and
produced by the City through discovery in Sericati.
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5.

Attached hereto collectively as Exhibit 4 are (a) a true and correct copy of the

Plat For Nativa Terra No. 7 Subdivision recorded October 12, 2012 as Instrument
No. 112106065, Records of Ada County, Idaho, and (b) a true and correct copy of the Conditions
of Approval dated June 26, 2012 [identified as RBC007554-60] issued by the Boise City Council
in connection with the Final Plat for Nativa Terra Subdivision No. 7 and produced by the City
through discovery in Sericati.
6.

Attached hereto collectively as Exhibit 5 are (a) a true and correct copy of the

Plat For Nativa Terra No. 8 Subdivision recorded October 12, 2012 as Instrument
No. 112106067, Records of Ada County, Idaho, and (b) a true and correct copy of the Conditions
of Approval dated June 26, 2012 [identified as RBC007538-44] issued by the Boise City Council
in connection with the Final Plat for Nativa Terra Subdivision No. 8 and produced by the City
through discovery in Sericati.
7.

Attached hereto collectively as Exhibit 6 are (a) a true and correct copy of the

Plat For Nativa Terra No. 9 Subdivision recorded March 20, 2014 as Instrument No. 114020593,
Records of Ada County, Idaho, and (b) a true and correct copy of the Conditions of Approval
dated January 7, 2014 [identified as BC008950-58] issued by the Boise City Council in
connection with the Final Plat for Nativa Terra Subdivision No. 9 and produced by the City
through discovery in Sericati.
8.

Attached hereto as Exhibit 7 is a true and correct copy of a Report – Preliminary

Soil & Geologic Evaluation dated September 29, 1992, prepared by Howard Consultants, Inc., as
predecessor of STRATA, Inc. (“Strata”), identified as STRATA 3519-48, which was produced
by Strata, as a named defendant in Sericati, through discovery in Sericati.
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9.

Attached hereto as Exhibit 8 is a true and correct copy of a Proposal –

Geotechnical Engineering Evaluation dated December 31, 1997 prepared by Strata, identified as
STRATA 3699-3707, which was produced by Strata through discovery in Sericati.
10.

Attached hereto as Exhibit 9 is a true and correct copy of a Report – Geologic and

Soil Engineering Evaluation dated February 20, 1998 prepared by Strata, identified as
BC001842-1915, which was produced by the City through discovery in Sericati.
11.

Attached hereto as Exhibit 10 is a true and correct copy of a Supplement to

Geologic and Soil Engineering Evaluation dated August 20, 1998 prepared by Strata,
identified as BC002030-33, which was produced by the City through discovery in Sericati.
12.

Attached hereto as Exhibit 11 is a true and correct copy of a Proposal –

Geotechnical Services and Testing During Construction dated November 5, 1998 prepared
by Strata, identified as STRATA 3843-45, which was produced by Strata through discovery in
Sericati.
13.

Attached hereto as Exhibit 12 is a true and correct copy of an unsigned letter

dated November 11, 1998 from Strata regarding “Geotechnical Engineering Services,” identified
as STRATA 0581-82, which was produced by Strata through discovery in Sericati.
14.

Attached hereto as Exhibit 13 is a true and correct copy of a letter dated

January 6, 1999 from Strata regarding “Geotechnical Services and Testing During Construction,”
together with the referenced enclosures, identified as STRATA 3886-91, which was produced by
Strata through discovery in Sericati.
15.

Attached hereto as Exhibit 14 is a true and correct copy of a letter dated

September 6, 1999 from Strata regarding “Final Design Recommendations,” identified as
STRATA 0560-61, which was produced by Strata through discovery in Sericati.
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16.

Attached hereto as Exhibit 15 is a true and correct copy of a letter dated

October 6, 1999

from

Strata

regarding

“Geotechnical

Engineering

Discussion

and

Recommendations,” identified as STRATA 0546-49, which was produced by Strata through
discovery in Sericati.
17.

Attached hereto as Exhibit 16 is a true and correct copy of an Addendum to

Report – Geology and Soil Engineering Evaluation dated July 1, 1999 from Strata, identified as
STRATA 0514, which was produced by Strata through discovery in Sericati.
18.

Attached hereto as Exhibit 17 is a true and correct copy of a letter dated

July 22, 1999 from Strata regarding “Individual Residential Lot Evaluations,” together with the
referenced enclosures, identified as STRATA 0536-39, which was produced by Strata through
discovery in Sericati.
19.

Attached hereto as Exhibit 18 is a true and correct copy of a Letter Report –

Geotechnical Engineering Assessment for Phase II dated January 29, 2001 from Strata, identified
as TN0003095-96, which was produced by Terra Nativa, LLP (“Terra Nativa”), as a named
Defendant in Sericati, through discovery in Sericati.
20.

Attached hereto as Exhibit 19 is a true and correct copy of a map entitled

Nativa Terra Preliminary PUD Original Approval With Phase II Changes – Map 4, identified as
BC003436, which was produced by the City through discovery in Sericati.
21.

Attached hereto as Exhibit 20 is a true and correct copy of a letter dated

January 18, 2002 from Strata regarding “Verification of Conditions – Lot 12, Block 3,”
identified as STRATA 0639, which was produced by Strata through discovery in Sericati.
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22.

Attached hereto as Exhibit 21 is a true and correct copy of a Letter Report –

Geotechnical Engineering Assessment for Phase II dated April 9, 2002 from Strata, identified as
TN0003114-3117, which was produced by Terra Nativa through discovery in Sericati.
23.

Attached hereto as Exhibit 22 is a true and correct copy of a Letter Report

Addendum No. 1 – Geotechnical Engineering Assessment for Subdivision No. 2 dated
May 10, 2002 from Strata, identified as STRATA 0507, which was produced by Strata through
discovery in Sericati.
24.

Attached hereto as Exhibit 23 is a true and correct copy of a Confirming Proposal

– Final Geotechnical Engineering Evaluation dated September 24, 2003 from Strata, identified as
TN0003380-81, which was produced by Terra Nativa through discovery in Sericati.
25.

Attached hereto as Exhibit 24 is a true and correct copy of a Response –Third

Party Review of Geotechnical Evaluation Report – Nativa Terra Subdivision No. 3 dated
March 4, 2004 prepared by Strata, identified as STRATA 009706-37, which was produced by
Strata through discovery in Sericati.
26.

Attached hereto as Exhibit 25 is a true and correct copy of a letter dated

August 12, 2005

from

Strata

regarding

“Verification

of

Grading

and

Construction

Recommendations,” identified as STRATA 0373, which was produced by Strata through
discovery in Sericati.
27.

Attached hereto as Exhibit 26 is a true and correct copy of a Confirming Proposal

dated January 2, 2007 from Strata, identified as STRATA 0235-36, which was produced by
Strata through discovery in Sericati.
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28.

Attached hereto as Exhibit 27 is a true and correct copy of Revised Proposal dated

September 18, 2007 from Strata, identified as TN0003388-89, which was produced by
Terra Nativa through discovery in Sericati.
29.

Attached hereto as Exhibit 28 is a true and correct copy of an email sent

June 18, 2008 by Henry Alarcon to Vicki DeScalfani regarding “[s]treet lights for Nativa Terra
#4,” identified as BC007151, which was produced by the City through discovery in Sericati.
30.

Attached hereto as Exhibit 29 is a true and correct copy of a letter dated

July 17, 2008 from Boise City Public Works regarding “Project Acceptance,” identified as
BC007141-42 , which was produced by the City through discovery in Sericati.
31.

Attached hereto as Exhibit 30 is a true and correct copy of a letter dated

June 27, 2008 from Matrix Engineering, Inc. (“Matrix”) regarding “Nativa Terra Subdivision
No. 4 – Boise Foothills East,” identified as BC007139-40, which was produced by the City
through discovery in Sericati.
32.

Attached hereto as Exhibit 31 is a true and correct copy of an Inter-Department

Correspondence dated August 12, 2008 from Terry Records in Public Works to
Vicki DeScalfani in Planning and Development Services, identified as BC007145, which was
produced by the City through discovery in Sericati.
33.

Attached hereto as Exhibit 32 is a true and correct copy of a letter dated

October 21, 2009 from Strata regarding “Confirmation of Construction Lot 11, Block 3,
identified as STRATA 0378, which was produced by Strata through discovery in Sericati.
34.

Attached hereto as Exhibit 33 is a true and correct copy of a Soil & Foundation

Evaluation dated April 18, 2012 from Strata, identified as STRATA 012278-82, which was
produced by Strata through discovery in Sericati.
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35.

Attached hereto as Exhibit 34 is a true and correct copy of a Letter Report – Soil

& Foundation Evaluation and Site Grading & Drainage Plan dated April 24, 2012 from Strata,
identified as STRATA 012139-44, which was produced by Strata through discovery in Sericati.
36.

Attached hereto as Exhibit 35 is a true and correct copy of a Soil & Foundation

Evaluation – Lot 23, Block 6, Nativa Terra No. 4 dated June 11, 2012 from Strata, identified as
STRATA 012214-18, which was produced by Strata through discovery in Sericati.
37.

Attached hereto as Exhibit 36 is a true and correct copy of a Soil & Foundation

Evaluation – Lot 24, Block 6, Nativa Terra No. 4 dated February 1, 2013 from Strata, identified
as STRATA 0104-09, which was produced by Strata through discovery in Sericati.
38.

Attached hereto as Exhibit 37 is a true and correct copy of a Foundation Subgrade

Evaluation dated May 13, 2013 from Strata, identified as BC008135, which was produced by the
City through discovery in Sericati.
39.

Attached hereto as Exhibit 38 is a true and correct copy of a Soil & Foundation

Evaluation and Site Grading & Drainage Plan (Revised) – Pool and Retaining Wall Construction
dated May 29, 2014 from Strata, identified as RBC014001-07, which was produced by the City
through discovery in Sericati.
40.

Attached hereto as Exhibit 39 is a true and correct copy of a Subdivision

Application – Nativa Terra Subdivision #4 dated April 27, 2007, identified as RBC006992-95,
which was produced by the City through discovery in Sericati.
41.

Attached hereto as Exhibit 40RLS D is a true and correct copy of the Declaration

of Patrick O. Shires in Support of Motion For Leave to Amend Complaint to Include a Claim For
Punitive Damages Against Defendant Materials Testing and Inspection, Inc. filed
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August 8, 2018, in Ada County Case No. CV01-16-22915, styled as BrunoBuilt, Inc. v.
STRATA, Inc., et al., in which MWSS represents Plaintiff BrunoBuilt, Inc.
42.

Attached hereto as Exhibit 41 is a true and correct copy of the Application for the

Nativa Terra Subdivision No. 9 – Final Plat identified as RBC013692-13706, which was
produced by the City through discovery in Sericati.
I HEREBY CERTIFY AND DECLARE, under penalty of perjury pursuant to the laws
of the State of Idaho, that the foregoing is true and correct.
DATED this 18th day of September 2018.
/s/ Rick L. Stacey
Rick L. Stacey
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 18th day of September 2018, a true and correct copy
of the foregoing document was served via iCourt E-File upon the following party(ies):
Kevin J. Scanlan, Esq.
Kevin A. Griffiths, Esq.
Duke Scanlan Hall PLLC
1087 West River Street, Suite 300
Boise, Idaho 83702
Telephone: 208.342.3310

kjs@dukescanlan.com
kag@dukescanlan.com
Counsel For Defendants

/s/ Chad M. Nicholson
Chad M. Nicholson
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SUB07-00051 / Nativa Terra Subdiv!n No. 4 / Final Plat
Boise City Council / June 5, 2007
3 of IO

Conditions of Approval
Special Conditions
1)

The Final Plat for Nativa Terra Subdivision No. 5 shall be submitted and approved prior
to May 5, 2009. (Review of Final Plats require about 3 weeks, submittal should be no
later than April 13, 2009)

2)

Prior to submitting the Final Plat for consideration before the Boise City Council, the
Final Plat shall be drawn in compliance with the design and conditions of approval for .
CFH0l-00005, CUP02-00032 and CFH03-00031.

3)

The developer and/or owner shall comply with all relative requirements of CFHOl00005, CUP02-00032 and CFH03-0003 l.

4)

The following notes shall be placed on the Final Plat:

5)

a)

"The structures on Lots 16 thru 23 of Block 11 must be fully fire sprinklered per
NFPA 13D".

b)

"Individual lot development shall comply with the Boise Hillside and Foothills
Development Ordinance, Chapter 4 of the International Building Code, Chapter
18 of the Uniform Building Code and the conditions of approval for CFHOl00005 and CFH03-0003 l"

c)

"Minimum building setback lines shall be in accordance with the Boise City
Zoning Ordinance at the time of issuance of the building permit or as specifically
approved by CUP02-00032. All lot, parcel and tract sizes shall meet dimensional
standards as established in the Boise City Zoning Ordinance or as specifically
approved by CUP02-00032."

d)

"For streets having a width less than 36 feet back of curb to back of curb parking
shall be restricted on (1) one side and for standard ACHD cul-de-sacs parking
shaII be restricted on both sides".

e)

"Direct lot access to East Table Rock Road is prohibited unless specifically
allowed by the Ada County Highway District and Boise City."

Prior to submitting the Final Plat for consideration before the Boise City Council, submit
a sidewalk/pathway plan to Staff that meets the following:
a)

All public streets shall have 5-foot wide attached or 4-foot wide detached paved
sidewalks.
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b)

The plan shall indicate off street pathway locations with individual pathway width
to be review and approved by the Boise City Parks and Recreation Department,
not to exceed 6 feet.

c)

Said plan shall be approved by the Boise City Parks Department and Boise City
Subdivision Planning Staff.

Developer will comply with all requirements of Boise City Code Sections 11-14-l
through 11-14-15 (Hillside and Foothill areas) or submit evidence satisfactory to the
Boise City Engineer that the proposed development is exempt from the requirements
therein stated due to location, topography and/or the absence of adverse conditions
associated with slope stability, ground water, erosion and sedimentation.
a)

The project engineer shall submit a summary report describing the incorporation
of the recommendations of the various final reports into the design and said
summary report shall accompany the final reports.

b)

Developer and/or owner shall post bond/agreement in the amount of 110% of the
estimated costs on each of the following items pertaining to its particular plan:
Grading, Filling, Erosion Control, Drainage, Revegetation and related work. This
bonding shall be provided prior to the start of any site work or signing of the Final
Plat by the Boise City Engineer.

c)

i)

Additionally this bond shall remain in effect until such time as, in the
opinion of the City Engineer, the grading is complete, the revegetation is
established and the susceptibility for erosion on the site has been reduced
to a tolerable leve1.

ii)

The portion of the bond for revegetation and erosion control shall remain
in effect through at least two growing seasons (spring and fall). If, in the
opinion of the City Engineer, vegetation has not become established prior
to the last growing season, the Developer and/or Owner shall do additional
revegetation work as recommended by the developer's Landscape
Architect and approved by the City Engineer. The City Engineer may also
require extension of this portion of the bond until such time that at
vegetation has become established and hence long term erosion control
has been provided.

All protective covenants required under Boise City Code Section 11-14-13 shall
be reviewed and approved by the Boise City Attorney prior to signing of the Final
Plat by the Boise City Engineer.
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d)

All filing fees and costs required to be paid under Boise City Code Section 11-1415 shall be paid prior to the signing of the Final Plat by the Boise City Engineer.

e)

Prior to issuance of a grading permit or signature of the Final Plat by the Boise
City Engineer all final engineering reports must be approved by the Boise Public
Works Department.

Covenant Requirements

7)

Covenants, homeowners' association by-laws or other similar deed restrictions acceptable
to the Boise City Attorney, which provide for the use, control and maintenance of all
common areas, storage facilities, recreational facilities or open spaces shall be reviewed
and approved by the Boise City Attorney.

Erosion Control Requirements

8)

Prior to the City Engineer's Certification of the Final Plat and prior to earth disturbing
activities, an erosion and sediment control (ESC) permit must be obtained . An ESC plan
conforming to the requirements B.C.C. Title 8 Chapter 17, is to be submitted to the
Director of Planning and Development Services for review and approval. No grading or
earth disturbing activities may start until an approved ESC permit has been issued.

9)

An individual who has attended the Boise City Responsible Person (RP) certification
class, or has obtained Interim Certification for Responsible Person is not identified for
this project. A pennit will not issue until such time as the name and certification number
of the RP has been provided to Boise City. This information can be faxed to 388-4735 or
e-mailed to swebb@cityofboise.org.

Drainage & Irrigation Conditions
10)

Subdivision drainage shalJ be in accordance to B.C.C. 9-20-8.E. The developer shall
submit a letter from the appropriate drainage entity approving the drainage system or
accepting the drainage there from; or submit a letter from a registered professional
engineer certifying that all drainage shall be retained on-site. A copy of the construction
drawing(s) depicting all site drainage improvements shall be submitted with the letter.
a)

Developer may either construct improvement prior to Final Platting or post bond
Estimated
in the amount of 110% of the estimated constrnction costs.
construction costs shall be provided by the developer's engineer.

b)

For drainage facilities located outside of the public right-of-way, the developer
shall dedicate a storm drainage easement. Said easement shall be labeled as either
an Ada County Highway District storm drainage easement or a homeowners'
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assoc1ahon stonn drainage easement, depending on what entity will assume
responsibility for the operation and maintenance of the storm drainage system.
c)

11)

Should the homeowners' association be responsible for the operation and
maintenance of the storm drainage facilities, covenants, homeowners' association
by-laws or other similar deed restrictions acceptable to the Boise City Attorney
shall be reviewed and approved by the Boise City Attorney.

Comply with Idaho Code, Section 31-3805 and Boise City Code 9-20-8.J concerning
irrigation rights, transfer and disclosure. Proof of compliance shall be in the fonn of the
following:
a)

The water rights appurtenant and the assessment obligation of the lands in said
subdivision which are within the irrigation entity have been transferred from said
lands or excluded from an irrigation district by the owner thereof; or by the
person, finn or corporation filing the subdivision plat; or

b)

The owner or person, firm or corporation filing the subdivision plat has provided
for underground tile or other like satisfactory underground conduit to pennit the
delivery of water to those landowners within the subdivision who are also within
the irrigation entity.

Sewer Conditions
12)

Wet line sewers are required (B.C.C. 9-20-8.D.).
a)

Plans shall be submitted to and approved by the Boise City Department of Public
Works prior to commencing with construction. Developer and/or owner may
either construct improvements prior to Final Platting or execute a performance
agreement and provide surety in the amount of 110% of the estimated costs. The
developer shall coordinate with the Department of Public Works for construction
inspection prior to and during construction. Unless otherwise approved by the
Public Works Department, all sewer construction shall be completed and accepted
within 90 days of plat recordation or within 30 days of issuance of the first
building pennit within the subdivision, whichever comes first.

NOTE:
b)

13)

All bonding shall conform to Boise City Code, Title 8, Chapter 20.

Developer and/or owner shall pay the current sewer inspection fees for the
proposed subdivision prior to signing of the Final Plat by the Boise City Engineer.

The developer and/or owner shall delineate all necessary Boise City sanitary sewer
easements on the Final Plat prior to signing of the Final Plat by the Boise City Engineer
(B .C.C. 9-20-7.F).
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14)

Developer and/or owner shall pay a sewer assessment along Table Rock Road and/or as
may be approved by the Boise City Public Works Commission prior to signing of the
Final Plat by the Boise City Engineer. Contact the Department of Public Works for
specific costs.

Street Light Conditions

15)

Developer shall delineate on the face of the Final Plat a Boise City street light easement,
acceptable to the Boise City Department of Public Works, for the purpose of installing
and maintaining city-owned street light fixtures, conduit and wiring lying outside the
dedicated public right-of-way (B.C.C. 9-20-7.F).

16)

The developer shall be required to insta11, at their expense, street lights in accordance
with Boise City Public Works specifications and standards at locations designated by the
Public Works Department (B.C.C. 9-20-08.H). Plans shall be reviewed and approved by
the Boise City Public Works Department prior to commencement of construction,
bonding, or payment into trust fund.
a)

Fees: Developer shall pay the current street light inspection and plan review fees
on the proposed subdivision (B.C.C. 9-20-11).

b)

The street lights shall be installed and accepted by the Boise City Public Works
Department at the following locations. Five street lights shall be installed at a 25foot minimum mounting height, 100 W.H.P.S.
•
•
•
•
•

c)

North end oflsland Comer Lot 1, Block 7
North end of Island Comer Lot 1, Block 8
South end oflsland Corner Lot 1, Block 10
N.E. Comer Lot 22, Block 11
S.E. Comer Lot 20, Block 11

If bonding approval is granted by the Boise City Public Works Department,
developer may bond in the amount of 110% of the estimated street light costs.
Street lights shall be installed within 90 days of the issuance of the first building
permit in the development, if building permits are obtained prior to completion of
street light improvements.

General Conditions

17.

The developer shall make arrangements to comply with all requirements of the Boise
City Fire Department and verify in one of the following ways:
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A letter from the Boise City Fire Department stating that all conditions for water,
access, and/or other requirements have .been satisfied,

OR
b)

A non-build agreement has been executed and recorded with a note on the face of
the Final Plat identifying the instrument number.
NOTE:
1.

For streets having a width less than 36 feet back of curb to back of curb
parking shall be restricted on (1) one side; for streets having a width less
than 29 feet back of curb to back of curb parking shall be restricted on
both sides; and for standard ACHD cul-de-sacs parking shall be restricted
on both sides. A note on the face of the Final Plat is required noting the
parking restriction prior to signing of the Final Plat by the Boise City
Engineer.

ii.

"No Parking" signs and curb painting shall be required on streets having a
width less than 36-feet, back of curb to back of curb. Contact the Boise
City Fire Department for sign placement and spacing. Developer may
either construct prior to Final Platting or post bond in the amount of 110%
of the estimated costs with the Boise City Planning and Development
Services Department.

iii.

East Alto Via Way is 1,160 feet long with no second entrance. Therefore,
the only way Fire will approve this application is if the houses on Lots 16
thru 23, Block 11 inclusive are fully fire sprinklered per NFPA 13D.

18)

The name, Nativa Terra Subdivision No. 4, may be reserved provided the numbering
sequence confonns to the recording sequence of each phase. On phase developments, if a
numerical sequence for the phased development using a common name is desired,
developer shall be required to process all plats from Preliminary through Final Plat
recording in numerical order.

19)

If the developer varies from the numerical order after the Final Plat has been approved,
re-approval by the Boise City Council of the "revised" Final Plat shall be required.
Developer shall submit all items including fees, as required by the Boise City Planning
and Development Services Department, prior to scheduling the "revised" Final Plat for
hearing.

20)

Correct street names as approved by the Ada County Street Name Committee shall be
placed on the plat (I.C. Title 50, Chapter 13).
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21)

A letter of acceptance for water service from the utility providing same is required
(B.C.C. 9-20-8 .C).

22)

Developer shall provide utility easements as required by the public utility providing
service (B.C.C. 9-20-7.~).

23)

Developer shall provide a letter from the United States Postal Service stating, "The
Developer and/or Owner has received approval for location of mailboxes by the United
States Postal Service."
Contact: Steve Whitehead, Postmaster
770 S. ·13th St.
Boise, ID 83708-9998
Phone No. (208) 433-4300
FAX No. (208) 433-4400

24)

Approval of sewer and water facilities by the Central District Health Department is
required (J.C. Title 50, Chapter 13).

25)

Developer shall comply with all construction standards of Ada County Highway District
including approval of the drainage plan, requirements for installing curb, gutter,
sidewalks and paving throughout the subdivision as specified by the Boise City Council.
Signature by the Ada County Highway District on the Final Plat is required (J.C. Title 50,

Chapter 13).
26)

Prior to submitting the Final Plat for recording, the fo11owing endorsements or
certifications must be executed: Signatures of owners or dedicators, Certificate of the
Surveyor, Certificate of the Ada County Surveyor, Certificate of the Central District
Health Department, Certificate of the Boise City Engineer, Certificate of the Boise City
Clerk, signatures of the Commissioners of the Ada County Highway District and the Ada
County Treasurer.

27)

Developer shall comply with B.C.C. 9-20-5.D.2 which specifies the limitation on time for
filing and obtaining certification. Certification by the Boise City Engineer shall be made
within two years from date of approval of the Final Plat by the Boise City Council.
a)

The developer may submit a request for a time extension, including the
appropriate fee, to the Boise City Planning and Development Services
Department for processing. Boise City Council may grant time extensions for a
period not to exceed one year provided the request is filed, in writing, at least
twenty working days prior to the expiration of the first two year period, or
expiration date established thereafter.
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b)

If a time extension is granted, the Boise City Council reserves the right to modify
and/or add condition(s) to the original preliminary or Final Plat to conform with
adopted policies and/or ordinance changes.

c)

The Final Plat shall be recorded with the Ada County Recorder within one year
from the date of the Boise City Engineer's signature. If the Final Plat is not
recorded within the one-year time frame it shall be deemed nun and void.

28)

No building permits for construction of any new structure will be issued within this
subdivision prior to recordation of the Fina] Plat in accordance with the Boise City
Subdivision Ordinance, Section 9-20-08.A.2.

29)

The Nativa Terra Subdivision No. 4 is approved for 8 buildab)e lots.
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Conditions of Approval
Special Conditions
l)

The Final Plat for Nativa Terra Subdivision No. 6 shall be submitted by May S, 2012.

2)

Prior to submitting the Final Plat for consideration before the Boise City Council, the
Final Plat shall be drawn in compliance with the design and conditions of approval for
CFH0I-00005, CUP02-00032 and CFH03-00031.

J)

The developer and/or owner shall comply with all relative requirements of CFH0I00005, CUP02-00032 and CFH03-00031.

4)

The following notes shall be placed on the Final Plat:

5)

a)

"Individual lot development shall comply with the Boise Hillside and Foothills
Development Ordinance, Chapter 4 of the International Building Code, Chapter
18 of the Uniform Building Code and the conditions of approval for CFHOl 00005 and CFH03-0003 l"

b)

"Minimwn building setback lines shall be in accordance with the Boise City
Zoning Ordinance at the time of issuance of the building pennit or as specifically
approved by CUP02-00032. All lot, parcel and tract sizes shall meet dimensional
standards as established in the Boise City Zoning Ordinance or as specifically
approved by CUP0Z-00032."

c)

"Lot 14, Block 4 is a common lot which shall be owned and maintained by the
Nativa Terra Homeowner's Association. This lot cannot be developed for
residential purposes in the future."

Prior to signing of the Final Plat by the Boise City Engineer, the plat shall include
landscaped buffers along collector streets (Table Rock Road) as specified in section 9-207K of the Boise City Subdivision Ordinance.
a)

Design: A detailed landscape plan, that is drawn in conformance with Section 920-8.I (Landscaping) of the subdivision ordinance, shall be submitted to,
reviewed and approved by the Planning Department and Forestry Division, prior
to signature of the Final Plat by the Boise City Engineer. It shall be drawn in
compliance with all "Development Standards" listed in the document, "A Guide to
Creating Water-Efficient Landscapes," and shall provide all information needed
to determine compliance with said ordinance and docwnent.

b)

Construction: Developer/owner may either construct the landscape area prior to
Final Platting or post bond/agreement in the amount of 110% of the estimated
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costs with the Planning and Development Services Department prior to signing of
the Final Plat by the Boise City Engineer. Construction of the landscape shal1 be
in conformance with approved design plans.
c)

6)

Maintenance: A note on the face of the Final Plat is required stating, "The 20foot wide landscape easement on Lot 14, Block 4, as it abuts East Table Rock
Road, provides a landscape buffer which shall be maintained by either the lot
owner or the Nativa Terra Homeowners Association. Said buffer may not be
dissolved without the express consent of Boise City."

Developer will comply with all requirements of Boise City Code Sections 11-14-1
through ll -14-15 (Hillside and Foothill areas) or submit evidence satisfactory to the
Boise City Engineer that the proposed development is exempt from the requirements
therein stated due to location, topography and/or the absence of adverse conditions
associated with slope stability, ground water, erosion and sedimentation.
a)

The project engineer shall submit a summary report describing the incorporation
of the recommendations of the various final reports into the design and said
summary report shall accompany the final reports.

b)

Developer and/or owner shall post bond/agreement in the amount of 110% of the
estimated costs on each of the following items pertaining to its particular plan:
Grading, Filling, Erosion Control, Drainage, Revegetation and related work. This
bonding shall be provided prior to the start of any site work or signing of the Final
Plat by the Boise City Engineer.

c)

i)

Additionally this bond shall remain in effect until such time as, in the
opinion of the City Engineer, the grading is complete, the revegetation is
established and the susceptibility for erosion on the site has been reduced
to a tolerable level.

ii)

The portion of the bond for revegetation and erosion control shall remain
in effect through at least two growing seasons (spring and fall). If, in the
opinion of the City Engineer, vegetation has not become established prior
to the last growing season, the Developer and/or Owner shall do additional
revegetation work as recommended by the developer's Landscape
Architect and approved by the City Engineer. The City Engineer may also
require extension of this portion of the bond until such time that at
vegetation has become established and hence long term erosion control
has been provided.

All protective covenants required under Boise City Code Section 11-14-13 shall
be reviewed and approved by the Boise City Attorney prior to signing of the Final
Plat by the Boise City Engineer.
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d)

All filing fees and costs required to be paid under Boise City Code Section 11-1415 shaH be paid prior to the signing of the Final Plat by the Boise City Engineer.

e)

Prior to issuance of a grading permit or signature of the Final Plat by the Boise
City Engineer all final engineering reports must be approved by the Boise Public
Works Department.

Covenant Requirements
7)

Covenants, homeowners' association by-laws or other similar deed restrictions acceptable
to the Boise City Attorney, which provide for the use, control and maintenance of all
common areas, storage facilities, recreational facilities or open spaces shall be reviewed
and approved by the Boise City Attorney.

Erosion Control Requirements
8)

Prior to the City Engineer's Certification of the Final Plat and prior to earth disturbing
activities, an erosion and sediment control (ESC) permit must be obtained. An ESC plan
confonning to the requirements B.C.C. Title 8 Chapter 17, is to be submitted to the
Director of Planning and Development Services for review and approval. No grading or
earth disturbing activities may start witil an approved ESC permit has been issued.

9)

An individual who has attended the Boise City Responsible Person (RP) certification
class, or has obtained Interim Certification for Responsible Person is not identified for
this project. A permit will not issue until such time as the name and certification number
of the RP has been provided to Boise City. This information can be faxed to 388-4735 or
e-mailed to swebb@cityofboise.org.

Drainage & Irrigation Conditions
10)

Subdivision drainage shall be in accordance to B.C.C. 9-20-8.E. The developer shall
submit a letter from the appropriate drainage entity approving the drainage system or
accepting the drainage there from; or submit a letter from a registered professional
engineer certifying that all drainage shall be retained on-site. A copy of the construction
drawing(s) depicting all site drainage improvements shall be submitted with the letter.
a)

Developer may either construct improvement prior to Final Platting or post bond
Estimated
construction costs shall be provided by the developer's engineer.

in the amount of 110% of the estimated construction costs.

b)

For drainage facilities located outside of the public right-of-way, the developer
shall dedicate a stonn drainage easement. Said easement shall be labeled as either
an Ada County Highway District storm drainage easement or a homeowners'
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associatton storm drainage easement, depending on what entity will assume
responsibility for the operation and maintenance of the storm drainage system.
c)

11)

12)

Should the homeowners' association be responsible for the operation and
maintenance of the stonn drainage facilities, covenants, homeowners' association
by-laws or other similar deed restrictions acceptable to the Boise City Attorney
shalJ be reviewed and approved by the Boise City Attorney.

Comply with Boise City Code Section 9-20-8.J concerning pressure irrigation
requirements prior to signing of the Final Plat by the Boise City Engineer.
a)

The owner, person, firm or corporation filing the subdivision plat shall provide a
pressurized irrigation system. The system must conform to the minimum design
standards and specifications of Boise City, or of the entity that will operate and
maintain the system, if that entity has published standards; or

b)

The owner, person, firm or corporation filing the subdivision plat shall provide
written documentation that a valid waiver of the requirement to provide a pressure
irrigation system and that Idaho Code 31-3805(1 )(a) regarding transfer of water
rights, has been complied with.

Prior to either commencing construction or signing of the Final Plat by the Boise City
Engineer, developer shall:
a)

Submit for approval by the Department of Public Works, construction plans and
specifications for the pressurized system, stamped by a registered engineer.

b)

Provide written assurance that provisions have been made for ownership,
operation, and maintenance of the system.

c)

Delineate all necessary irrigation easements on the Final Plat (B.C.C. 9-20-7.F).

13)

Developer shall provide for an independent inspection of the installation of irrigation
facilities and written certification by the design or project engineer that the system was
installed according to the approved plans. In addition, the Department of Public Works
must be present for the system pressure test and participate in a final inspection.

14)

Developer may construct prior to Final Platting or bond in the amount of 110% of the
estimated construction costs based on the approved plans.

15)

Fees: Developer and/or owner shall pay the current inspection and plan review fees
applicable to the proposed subdivision prior to signing of the Final Plat by the Boise City
Engineer (B.C.C. 9-20-11).
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Sewer Conditions
16)

Unless previously paid, developer and/or owner shall pay a sewer assessment along Table
Rock Road and Alto Via Court and/or as may be approved by the Boise City Public
Works Commission prior to signing of the Final Plat by the Boise City Engineer. Contact
the Department of Public Works for specific costs.

Street Light Conditions
l 7)

Developer shall delineate on the face of the Final Plat a Boise City street light easement,
acceptable to the Boise City Department of Public Works, for the purpose of installing
and maintaining city-owned street light fixtures, conduit and wiring lying outside the
dedicated public right-of-way (B.C.C. 9-20-7.F).

General Conditions
18)

The developer shall make arrangements to comply with all requirements of the Boise
City Fire Department and verify in one of the following ways:
a)

A letter from the Boise City Fire Department stating that all conditions for water,
access, and/or other requirements have been satisfied,
OR

b)

A non-build agreement has been executed and recorded with a note on the face of
the Final Plat identifying the instrument number.

19)

The name, Nativa Terra Subdivision No. 5, may be reserved provided the numbering
sequence conforms to the recording sequence of each phase. On phase developments, if a
numerical sequence for the phased development using a common name is desired,
developer shall be required to process all plats from Preliminary through Final Plat
recording in numerical order.

20)

If the developer varies from the numerical order after the Final Plat has been approved,
re-approval by the Boise City Council of the "revised" Final Plat shall be required.
Developer shall submit all items including fees, as required by the Boise City Planning
and Development Services Department, prior to scheduling the "revised" Final Plat for
hearing.

21)

Correct street names as approved by the Ada County Street Name Committee shall be
placed on the plat (I.C. Title 50, Chapter 13).

22)

A letter of acceptance for water service from the utility providing same is required
(B.C.C. 9-20-8.C).
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23)

Developer shall provide utility easements as required by the public utility providing
service (B.C.C. 9-20-7.F).

24)

Developer shall provide a letter from the United States Postal Service stating, "The
Developer and/or Owner has received approval for location of mailboxes by the United
States Postal Service."
Contact: Dan Frasier, Postmaster
770 S. 13th St.
Boise, ID 83708-0100
Phone No. (208) 433-4300
FAX No. (208) 433-4400

25)

Approval of sewer and water facilities by the Central District Health Department is
required (LC. Title 50, Chapter 13).

26)

Developer shall comply with all construction standards of Ada County Highway District
including approval of the drainage plan, requirements for installing curb, gutter,
sidewalks and paving throughout the subdivision as specified by the Boise City Council.
Signature by the Ada County Highway District on the Final Plat is required (LC. Title 50,
Chapter 13 ).

27)

Prior to submitting the Final Plat for recording, the following endorsements or
certifications must be executed: Signatures of owners or dedicators, Certificate of the
Surveyor, Certificate of the Ada County Swveyor, Certificate of the Central District
Health Department, Certificate of the Boise City Engineer, Certificate of the Boise City
Clerk, signatures of the Commissioners of the Ada County Highway District and the Ada
County Treasurer.

28)

Developer shall comply with B.C.C. 9-20-5.D.2 which specifies the limitation on time for
filing and obtaining certification. Certification by the Boise City Engineer sha11 be made
within two years from date of approval of the Final Plat by the Boise City Council.
A.

The developer may submit a request for a time extension, including the appropriate
fee, to the Boise City Planning and Development Services Department for
processing. The time extension request must be submitted, in writing, at least 20
working days prior to the expiration of the two (2) year approval period of the
Final Plat by the Boise City Council.

B.

The Boise City Council may grant time extensions for a period not to exceed one
(1) year. The Boise City Council reserves the right to modify and/or add
condition(s) to the original preliminary or Final Plat to conform with adopted
policies and/or ordinance changes.
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C.

The Final Plat shall be recorded with the Ada Co1.tt1ty Recorder within one year
from the date of the Certification by the Boise City Engineer. If the Final Plat is
not recorded within the one-year time frame it shall be deemed null and void.

29)

No building permits for construction of any new structure will be issued within this
subdivision prior to recordation of the Final Plat in accordance with the Boise City
Subdivision Ordinance, Section 9-20-08.A.2.

30)

The Nativa Terra Subdivision No. 5 is approved for one (1) buildable lot and one (1)
common lot.
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Conditions of Approval
Special Conditions
1)

The Final Plat for Nativa Terra Subdivision No. 7 shall be submitted by September 28,
2012.

2)

Prior to submitting the Final Plat for consideration before the Boise City Council, the
Final Plat shall be drawn in compliance with the design and conditions of approval for
CFH01~00005, CUP02-00032 and CFH03-0003 l.

3)

The developer and/or owner shall comply with all relative requirements of CFH0I00005, CUP02-00032 and CFH03-0003 l.

4)

The following notes shall be placed on the Final Plat:

5)

a)

"Individual lot development shall comply with the Boise Hillside and Foothills
Development Ordinance, Chapter 4 of the International Building Code, Chapter
18 of the Uniform Building Code .and the conditions of approval for CFH0I00005 and CFH0J-00031"

b)

"Minimum building setback lines shall be in accordance with the Boise City
Zoning Ordinance at the time of issuance of the building pemiit or as specifically
approved by CUP02-00032. All lot, parcel and tract sizes shall meet dimensional
standards as established in the Boise City Zoning Ordinance or as specifically
approved by CUP02-00032."

c)

"This lot is located in Area "A'' of the Wild]and Urban Interface Code and the
property development and construction of structures shall comply with the
requirements of Boise City Code Section 7-01-69."

Developer will comply with all requirements of Boise City Code Sections 11-14-1
through 11-14-15 (Hillside and Foothil1 areas) or submit evidence satisfactory to the
Boise City Engineer that the proposed development is exempt from the requirements
therein stated due to location, topography and/or the absence of adverse conditions
associated with slope stability, ground water, erosion and sedimentation.
a)

The project engineer shall submit a summary report describing the incorporation
of the recommendations of the various final reports into the design and said
summary report shall accompany the final reports.

b)

Developer and/or owner shall post bond/agreement in the amount of 110% of the
estimated costs on each of the following items pertaining to its particular plan:
Grading, Filling, Erosion Control, Drainage, Revegetation and related work. This

9
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bonding shall be provided prior to the start of any site work or signing of the Final
Plat by the Boise City Engineer.
i)

Additionally this bond sha11 remain in effect until such time as, in the
opinion of the City Engineer, the grading is complete, the revegetation is
established and the susceptibility for erosion on the site has been reduced
to a tolerable level.

ii)

The portion of the bond for revegetation and erosion control shall remain
in effect through at least two growing seasons (spring and fall). If, in the
opinion of the City Engineer, vegetation has not become established prior
to the last growing season, the Developer andior Owner shall do additionaJ
revegetation work as recommended by the developer's Landscape
Architect and approved by the City Engineer. The City Engineer may also
require extension of this portion of the bond until such time that at
vegetation has become established and hence long term erosion control
has been provided.

c)

All protective covenants required under Boise City Code Section 11-14-13 shall
be reviewed and approved by the Boise City Attorney prior to signing of the Final
Plat by the Boise City Engineer.

d)

All filing fees and costs required to be paid under Boise City Code Section 11-1415 shall be paid prior to the signing of the Final Plat by the Boise City Engineer.

e)

Prior to issuance of a grading permit or signature of the Final Plat by the Boise
City Engineer all final engineering reports must be approved by the Boise Public
Works Department.

Covenant Requirements
6)

Covenants, homeowners' association by-laws or other simi]ar deed restrictions acceptable
to the Boise City Attorney, which provide for the use, control and maintenance of all
common areas, storage facilities, recreational facilities or open spaces shall be reviewed
and approved by the Boise City Attorney.

Erosion Control Requirements
7)

Prior to the City Engineer's Certification of the Final Plat and prior to earth disturbing
activities, an erosion and sediment control (ESC) permit must be obtained. An ESC plan
conforming to the requirements B.C.C. Title 8 Chapter 17, is to be submitted to the
Director of Planning and Development Services for review and approva]. No grading or
earth disturbing activities may start until an approved ESC permit has been issued.

10
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An individual who has attended the Boise City Responsible Person (RP) certification
class, or has obtained Interim Certification for Responsible Person is not identified for
this project. A permit will not issue until such time as the name and certification number
of the RP has been provided to Boise City. This information can be faxed to 388-4735 or
e-mailed to swebb@cityotboise.org.

Drainage Conditions
9)

Subdivision drainage shall be in accordance to B.C.C. 9-20-8.E. The developer shall
submit a letter from the appropriate drainage entity approving the drainage system or
accepting the drainage there from; or submit a letter from a registered professional
engineer certifying that a11 drainage shall be retained on-site. A copy of the construction
drawing(s) depicting all site drainage improvements shall be submitted with the letter.
a)

Developer may either construct improvement prior to Final Platting or post bond
in the amount of 110% of the estimated construction costs.
Estimated
construction costs shall be provided by the developer's engineer.

b)

For drainage facilities located outside of the public right-of-way, the developer
shall dedicate a stonn drainage easement. Said easement shall be labeled as either
an Ada County Highway District storm drainage easement or a homeowners'
association storm drainage easement, depending on what entity will assume
responsibility for the operation and maintenance of the stonn drainage system.

c)

Should the homeowners' association be responsible for the operation and
maintenance of the storm drainage facilities, covenants, homeowners' association
by-laws or other similar deed restrictions acceptable to the Boise City Attorney
shall be reviewed and approved by the Boise City Attorney.

Irrigation Conditions
10)

Comply with Boise City Code Section 9-20-8.J concerning pressure irrigation
requirements prior to signing of the Final Plat by the Boise City Engineer.
a)

The owner, person, firm or corporation filing the subdivision plat shall provide a
pressurized irrigation system. The system must conform to the minimum design
standards and specifications of Boise City, or of the entity that will operate and
maintain the system, if that entity has published standards; or

b)

The owner. person, firm or corporation filing the subdivision plat shall provide
written documentation that a valid waiver of the requirement to provide a pressure
irrigation system and that Idaho Code 31-3805(1 )(a) regarding transfer of water
rights, has been complied with.

11
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Prior to either commencing construction or signing of the Final Plat by the Boise City
Engineer, developer shall:
a)

Submit for approval by the Department of Public Works, construction plans and
specifications for the pressurized system, stamped by a registered engineer.

b)

Provide written assurance that provisions have been made for ownership,
operation, and maintenance of the system.

c)

Delineate all necessary irrigation easements on the Final Plat (B.C.C. 9-20-7.F).

12)

Developer shall provide for an independent inspection of the installation of irrigation
facilities and written certification by the design or project engineer that the system was
installed according to the approved plans. In addition, the Department of Public Works
must be present for the system pressure test and participate in a final inspection.

13)

Developer may construct prior to Final Platting or bond in the amount of 110% of the
estimated construction costs based on the approved plans.

14)

~ : Developer and/or owner shall pay the cUITent inspection and plan review fees
applicable to the proposed subdivision prior to signing of the Final Plat by the Boise City
Engineer (B.C.C. 9-20-11 ).

Street Light Conditions

15)

Developer shall delineate on the face of the Final Plat a Boise City street light easement,
acceptable to the Boise City Department of Public Works, for the purpose of installing
and maintaining city-owned street light fixtures, conduit and wiring lying outside the
dedicated public right-of-way (B.C.C. 9-20-7.F).

General Cooditions

16)

The developer shall make arrangements to comply with all requirements of the Boise
City Fire Department and verify in one of the following ways:
a)

A letter from the Boise City Fire Department stating that all conditions for water,
access, and/or other requirements have been satisfied,

OR·
b)

A non-build agreement has been executed and recorded with a note on the face of
the Final Plat identifying the instrument number.

12
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17)

The name, Nativa Terra Subdivision No. 6, may be reserved provided the nwnbering
sequence conforms to the recording sequence of each phase. On phase developments, if a
numerical sequence for the phased development using a common name is desired,
developer shall be required to process all plats from Preliminary through Final Plat
recording in numerical order.

18)

If the developer varies from the numerical order after the Final Plat has been approved,
re-approval by the Boise City Council of the "revised" Final Plat shall be required.
Developer shall submit all items including fees, as required by the Boise City Planning
and Development Services Department, prior to scheduling the "revised" Final Plat for
hearing.

19)

Correct street names as approved by the Ada County Street Name Committee shall be
placed on the plat (J.C. Title 50, Chapter 13).

20)

A letter of acceptance for water service from the utility providing same is required
(B.C.C. 9-20-8.C).

2 t)

Developer shall provide utility easements as required by the public utility providing
service (B.C.C. 9-20-7.F).

22)

Developer shall provide a letter from the United States Postal Service stating, "The
Developer and/or Owner has received approval for location of mailboxes by the United
States Postal Service."
Contact: Dan Frasier, Postmaster
770 S. 13th St.
Boise, ID 83708-0100
Phone No. (208) 433-4300
FAX No. (208) 433-4400

23)

Approval of sewer and water facilities by the Central District Health Department is
required (I.C. Title SO, Chapter 13).

24)

Developer shall comply with all construction standards of Ada County Highway District
including approval of the drainage plan, requirements for installing curb, gutter,
sidewalks and paving throughout the subdivision as specified by the Boise City Council.
Signature by the Ada County Highway District on the Final Plat is required (LC. Title SO,
Chapter 13 ).

25)

Prior to submitting the Final Plat for recording, the following endorsements or
certifications must be executed: Signatures of owners or dedicators, Certificate of the
Surveyor, Certificate of the Ada County Surveyor, Certificate of the Central District
Health Department, Certificate of the Boise City Engineer, Certificate of the Boise City

13
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Clerk, signatures of the Commissioners of the Ada County Highway District and the Ada
County Treasurer.
26)

Developer shall comply with B.C.C. 9-20-5.D.2 which specifies the limitation on time for
filing and obtaining certification. Certification by the Boise City Engineer shall be made
within two years from date of approval of the Final Plat by the Boise City Council.
a)

The developer may submit a request for a time extension, including the appropriate
fee, to the Boise City Planning and Development Services Department for
processing. The time extension request must be submitted, in writing, at least 20
working days prior to the expiration of the two (2) year approval period of the
Final Plat by the Boise City Council.

b)

The Boise City Council may grant time extensions for a period not to exceed one
(1) year. The Boise City Council reserves the right to modify and/or add
condition(s) to the original preliminary or Final Plat to conform with adopted
policies and/or ordinance changes.

c)

The Final Plat shall be recorded with the Ada County Recorder within one year
from the date of the Certification by the Boise City Engineer. If the Final Plat is
not recorded within the one-year time frame it shall be deemed null and void.

27)

No building permits for construction of any new structure will be issued within this
subdivision prior to recordation of the Final Plat in accordance with the Boise City
Subdivision Ordinance, Section 9-20-08.A.2.

28)

The Nativa Terra Subdivision No. 6 is approved for one (1) buildable lot.
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Conditions of Approval
Special Conditions

1)

The Final Plat for Nativa Terra Subdivision No. 9 shall be submitted by June 26, 2013 .

2)

Prior to submitting the Final Plat for consideration before the Boise City Council, the
Final Plat shall be drawn in compliance with the design and conditions of approval for
CFH0 1-00005, CUP02-00032 and CFH03-00031.

3)

The developer and/or owner shall comply with all relative requirements of CFH0l00005, CUP02-00032 and CFH03-00031.

4)

The following notes shall be placed on the Final Plat:

5)

a)

"Individual lot development shall comply with the Boise Hillside and Foothills
Development Ordinance, Chapter 4 of the International Building Code, Appendix
Chapter 33 of the Uniform Building Code and the conditions of approval for
CFH0 1-00005 and CFH03-00031"

b)

"Minimum building setback lines shall be in accordance with the Boise City
Zoning Ordinance at the time of issuance of the building permit or as specifically
approved by CUP02-00032. All lot, parcel and tract sizes shall meet dimensional
standards as established in the Boise City Zoning Ordinance or as specifically
approved by CUP02-00032."

c)

"This subdivision is located in Area "A" of the Wildland Urban Interface Code
and the property development and construction of structures shall comply with the
requirements of Boise City Code Section 7-01-69."

Developer will comply with all requirements of Boise City Code Sections 11-14-1
through 11-14-15 (Hillside and Foothill areas) or submit evidence satisfactory to the
Boise City Engineer that the proposed development is exempt from the requirements
therein stated due to location, topography and/or the absence of adverse conditions
associated with slope stability, ground water, erosion and sedimentation.
a)

The project engineer shall submit a summary report describing the incorporation
of the recommendations of the various final reports into the design and said
summary report shall accompany the final reports.

b)

Developer and/or owner shall post bond/agreement in the amount of 110% of the
estimated costs on each of the following items pertaining to its particular plan:
Grading, Filling, Erosion Control, Drainage, Revegetation and related work. This
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bonding shall be provided prior to the start of any site work or signing of the Final
Plat by the Boise City Engineer.
i)

Additionally this bond shall remain in effect until such time as, in the
opinion of the City Engineer, the grading is complete, the revegetation is
established and the susceptibility for erosion on the site has been reduced
to a tolerable level.

ii)

The portion of the bond for revegetation and erosion control shall remain
in effect through at least two growing seasons (spring and fall). If, in the
opinion of the City Engineer, vegetation has not become established prior
to the last growing season, the Developer and/or Owner shall do additional
revegetation work as recommended by the developer's Landscape
Architect and approved by the City Engineer. The City Engineer may also
require extension of this portion of the bond until such time that at
vegetation has become established and hence long term erosion control
has been provided.

c)

All protective covenants required under Boise City Code Section 11-14-13 shall
be reviewed and approved by the Boise City Attorney prior to signing of the Final
Plat by the Boise City Engineer.

d)

All filing fees and costs required to be paid under Boise City Code Section 11-1415 shall be paid prior to the signing of the Final Plat by the Boise City Engineer.

e)

Prior to issuance of a grading permit or signature of the Final Plat by the Boise
City Engineer all final engineering reports must be approved by the Boise Public
Works Department.

Covenant Requirements
6)

Covenants, homeowners' association by-laws or other similar deed restrictions acceptable
to the Boise City Attorney, which provide for the use, control and maintenance of all
common areas, storage facilities, recreational facilities or open spaces shall be reviewed
and approved by the Boise City Attorney.

Erosion and Sediment Control Requirements
7)

Prior to the City Engineer's Certification of the Final Plat and prior to earth disturbing
activities, an erosion and sediment control (ESC) permit must be obtained. An ESC plan
conforming to the requirements B.C.C. Title 8 Chapter 17, is to be submitted to the
Director of Planning and Development Services for review and approval. No grading or
earth disturbing activities may start until an approved ESC permit has been issued.

RBC007555
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8)

An individual who has attended the Boise City Responsible Person (RP) certification
class, or has obtained Interim Certification for Responsible Person is not identified for
this project. A permit will not issue until such time as the name and certification number
of the RP has been provided to Boise City. This information can be faxed to 388-4735 or
e-mailed to cxsmith@cityotboise.org.

Sewer Condition

9)

Connect to existing sewer main and sewer services adjacent to property.

Drainage Conditions

10)

Subdivision drainage shall be in accordance to B.C.C. 9-20-8.E. The developer shall
submit a letter from the appropriate drainage entity approving the drainage system or
accepting the drainage there from; or submit a letter from a registered professional
engineer certifying that all drainage shall be retained on-site. A copy of the construction
drawing(s) depicting all site drainage improvements shall be submitted with the letter.
a)

Developer may either construct improvement prior to Final Platting or post bond
in the amount of 110% of the estimated construction costs.
Estimated
construction costs shall be provided by the developer's engineer.

b)

For drainage facilities located outside of the public right-of-way, the developer
shall dedicate a storm drainage easement. Said easement shall be labeled as either
an Ada County Highway District storm drainage easement or a homeowners'
association storm drainage easement, depending on what entity will assume
responsibility for the operation and maintenance of the storm drainage system.

c)

Should the homeowners' association be responsible for the operation and
maintenance of the storm drainage facilities, covenants, homeowners' association
by-laws or other similar deed restrictions acceptable to the Boise City Attorney
shall be reviewed and approved by the Boise City Attorney.

Irrigation Conditions

11)

Comply with Boise City Code Section 9-20-8.J concerning pressure irrigation
requirements prior to signing of the Final Plat by the Boise City Engineer.
a)

The owner, person, firm or corporation filing the subdivision plat shall provide a
pressurized irrigation system. The system must conform to the minimum design
standards and specifications of Boise City, or of the entity that will operate and
maintain the system, if that entity has published standards; or

RBC007556
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b)

12)

The owner, person, firm or corporation filing the subdivision plat shall provide
written documentation that a valid waiver of the requirement to provide a pressure
irrigation system and that Idaho Code 31-3805(l)(a) regarding transfer of water
rights, has been complied with.

Prior to either commencing construction or signing of the Final Plat by the Boise City
Engineer, developer shall:
a)

Submit for approval by the Department of Public Works, construction plans and
specifications for the pressurized system, stamped by a registered engineer.

b)

Provide written assurance that provisions have been made for ownership,
operation, and maintenance of the system.

c)

Delineate all necessary irrigation easements on the Final Plat (B.C.C. 9-20-7.F).

13)

Developer shall provide for an independent inspection of the installation of irrigation
facilities and written certification by the design or project engineer that the system was
installed according to the approved plans. In addition, the Department of Public Works
must be present for the system pressure test and participate in a final inspection.

14)

Developer may construct prior to Final Platting or bond in the amount of 110% of the
estimated construction costs based on the approved plans.

15)

Fees: Developer and/or owner shall pay the current inspection and plan review fees
applicable to the proposed subdivision prior to signing of the Final Plat by the Boise City
Engineer (B.C.C. 9-20-11 ).

Street Light Conditions
16)

Developer shall delineate on the face of the Final Plat a Boise City street light easement,
acceptable to the Boise City Department of Public Works, for the purpose of installing
and maintaining city-owned street light fixtures, conduit and wiring lying outside the
dedicated public right-of-way (B.C.C. 9-20-7 .F).

Solid Waste Conditions
17)

The following requirements for trash and/or recycling service apply to any residential
subdivision or development in the City of Boise. Solid Waste collection vehicles utilize
mechanical arms to collect 48 to 95 gallon plastic wheeled carts which require certain
space and access specifications. If the following conditions can not be met, commercial
service or separate collection locations may be required.

RBC007557
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a)

General Requirements
1.

All streets must be designed so that collection vehicles are not forced to
back up at any time. (Hammerhead drives may be permitted only with
prior approval from Public Works, 384-3906)

2.

All developments utilizing residential service, including, condominiums,
town homes, and patio homes, must provide a minimum of 9 feet of curb
space per dwelling unit for the carts to be placed at the curb for collection.

3.

Cul-de-sacs must have an unobstructed 70' minimum diameter.

4.

Alleyways and service drives designated for solid waste collection shall be
a minimum of 16' (curb to curb) with no parking permitted.

5.

Trees, street lights, wiring and other overhead obstacles shall not impede
trash or recycling collection and will be maintained to provide an 18' high
clearance above the cart collection location(s).

6.

Designated parking areas shall not impede curbside solid waste collection,
including parking in cul-de-sacs.

7.

Developers of gated subdivisions shall provide the solid waste hauler with
access to the subdivision.

General Conditions
18)

The developer shall make arrangements to comply with all requirements of the Boise
City Fire Department and verify in one of the following ways:
a)

A letter from the Boise City Fire Department stating that all conditions for water,
access, and/or other requirements have been satisfied,
OR

b)

19)

A non-build agreement has been executed and recorded with a note on the face of
the Final Plat identifying the instrument number.

The name, Nativa Terra Subdivision No. 7, may be reserved provided the numbering
sequence conforms to the recording sequence of each phase. On phase developments, if a
numerical sequence for the phased development using a common name is desired,
developer shall be required to process all plats from Preliminary through Final Plat
recording in numerical order.

RBC007558
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20)

If the developer varies from the numerical order after the Final Plat has been approved,
re-approval by the Boise City Council of the "revised" Final Plat shall be required.
Developer shall submit all items including fees, as required by the Boise City Planning
and Development Services Department, prior to scheduling the "revised" Final Plat for
hearing.

21)

Correct street names as approved by the Ada County Street Name Committee shall be
placed on the plat (1.C. Title 50, Chapter 13).

22)

A letter of acceptance for water service from the utility providing same is required
(B.C.C. 9-20-8.C).

23)

Developer shall provide utility easements as required by the public utility providing
service (B.C.C. 9-20-7 .F).

24)

Developer shall provide a letter from the United States Postal Service stating, "The
Developer and/or Owner has received approval for location of mailboxes by the United
States Postal Service."
Contact: Dan Frasier, Postmaster
770 S. 13th St.
Boise, ID 83708-0100
Phone No. (208) 433-4300
FAX No. (208) 433-4400

25)

Approval of sewer and water facilities by the Central District Health Department is
required (I.C. Title 50, Chapter 13).

26)

Developer shall comply with all construction standards of Ada County Highway District
including approval of the drainage plan, requirements for installing curb, gutter,
sidewalks and paving throughout the subdivision as specified by the Boise City Council.
Signature by the Ada County Highway District on the Final Plat is required (LC. Title 50,
Chapter 13).

27)

Prior to submitting the Final Plat for recording, the following endorsements or
certifications must be executed: Signatures of owners or dedicators, Certificate of the
Surveyor, Certificate of the Ada County Surveyor, Certificate of the Central District
Health Department, Certificate of the Boise City Engineer, Certificate of the Boise City
Clerk, signatures of the Commissioners of the Ada County Highway District and the Ada
County Treasurer.

28)

Developer shall comply with B.C.C. 9-20-5.D.2 which specifies the limitation on time for
filing and obtaining certification. Certification by the Boise City Engineer shall be made
within two years from date of approval of the Final Plat by the Boise City Council.
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a)

The developer may submit a request for a time extension, including the appropriate
fee, to the Boise City Planning and Development Services Department for
processing. The time extension request must be submitted, in writing, at least 20
working days prior to the expiration of the two (2) year approval period of the
Final Plat by the Boise City Council.

b)

The Boise City Council may grant time extensions for a period not to exceed one
(1) year. The Boise City Council reserves the right to modify and/or add
condition(s) to the original preliminary or Final Plat to conform with adopted
policies and/or ordinance changes.

c)

The Final Plat shall be recorded with the Ada County Recorder within one year
from the date of the Certification by the Boise City Engineer. If the Final Plat is
not recorded within the one-year time frame it shall be deemed null and void.

29)

No building permits for construction of any new structure will be issued within this
subdivision prior to recordation of the Final Plat in accordance with the Boise City
Subdivision Ordinance, Section 9-20-08.A.2.

30)

The Nativa Terra Subdivision No. 7 is approved for two (2) buildable lots. '
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Conditions of Approval
Special Conditions

I)

The Final Plat for Nativa Terra Subdivision No. 9 shall be submitted by June 26, 2013.

2)

Prior to submitting the Final Plat for consideration before the Boise City Council, the
Final Plat shall be drawn in compliance with the design and conditions of approval for
CFH0 1-00005, CUP02-00032 and CFH03-0003 l.

3)

The developer and/or owner shall comply with all relative requirements of CFH0 100005, CUP02-00032 and CFH03-0003 l.

4)

The following notes shall be placed on the Final Plat:

5)

a)

"Individual lot development shall comply with the Boise Hillside and Foothills
Development Ordinance, Chapter 4 of the International Building Code, Appendix
Chapter 33 of the Uniform Building Code and the conditions of approval for
CFH0 1-00005 and CFH03-0003 l"

b)

"Minimum building setback lines shall be in accordance with the Boise City
Zoning Ordinance at the time of issuance of the building permit or as specifically
approved by CUP02-00032. All lot, parcel and tract sizes shall meet dimensional
standards as established in the Boise City Zoning Ordinance or as specifically
approved by CUP02-00032."

c)

"This subdivision is located in Area "A" of the Wildland Urban Interface Code
and the property development and construction of structures shall comply with the
requirements of Boise City Code Section 7-01-69."

Developer will comply with all requirements of Boise City Code Sections 11-14-1
through 11-14-15 (Hillside and Foothill areas) or submit evidence satisfactory to the
Boise City Engineer that the proposed development is exempt from the requirements
therein stated due to location, topography and/or the absence of adverse conditions
associated with slope stability, ground water, erosion and sedimentation.
a)

The project engineer shall submit a summary report describing the incorporation
of the recommendations of the various final reports into the design and said
summary report shall accompany the final reports.

b)

Developer and/or owner shall post bond/agreement in the amount of 110% of the
estimated costs on each of the following items pertaining to its particular plan:
Grading, Filling, Erosion Control, Drainage, Revegetation and related work. This
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bonding shall be provided prior to the start of any site work or signing of the Final
Plat by the Boise City Engineer.
i)

Additionally this bond shall remain in effect until such time as, in the
opinion of the City Engineer, the grading is complete, the revegetation is
established and the susceptibility for erosion on the site has been reduced
to a tolerable level.

ii)

The portion of the bond for revegetation and erosion control shall remain
in effect through at least two growing seasons (spring and fall). If, in the
opinion of the City Engineer, vegetation has not become established prior
to the last growing season, the Developer and/or Owner shall do additional
revegetation work as recommended by the developer's Landscape
Architect and approved by the City Engineer. The City Engineer may also
require extension of this portion of the bond until such time that at
vegetation has become established and hence long term erosion control
has been provided.

c)

All protective covenants required under Boise City Code Section 11-14-13 shall
be reviewed and approved by the Boise City Attorney prior to signing of the Final
Plat by the Boise City Engineer.

d)

All filing fees and costs required to be paid under Boise City Code Section 11-1415 shall be paid prior to the signing of the Final Plat by the Boise City Engineer.

e)

Prior to issuance of a grading permit or signature of the Final Plat by the Boise
City Engineer all final engineering reports must be approved by the Boise Public
Works Department.

Covenant Requirements
6)

Covenants, homeowners' association by-laws or other similar deed restrictions acceptable
to the Boise City Attorney, which provide for the use, control and maintenance of all
common areas, storage facilities, recreational facilities or open spaces shall be reviewed
and approved by the Boise City Attorney.

Erosion and Sediment Control Requirements
7)

Prior to the City Engineer's Certification of the Final Plat and prior to earth disturbing
activities, an erosion and sediment control (ESC) permit must be obtained. An ESC plan
conforming to the requirements B.C.C. Title 8 Chapter 17, is to be submitted to the
Director of Planning and Development Services for review and approval. No grading or
earth disturbing activities may start until an approved ESC permit has been issued.
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8)

An individual who has attended the Boise City Responsible Person (RP) certification
class, or has obtained Interim Certification for Responsible Person is not identified for
this project. A permit will not issue until such time as the name and certification number
of the RP has been provided to Boise City. This information can be faxed to 388-4735 or
e-mailed to cxsmith@cityotboise.org.

Sewer Condition

9)

Connect to existing sewer main and sewer services adjacent to property.

Drainage Conditions

10)

Subdivision drainage shall be in accordance to B.C.C. 9-20-8.E. The developer shall
submit a letter from the appropriate drainage entity approving the drainage system or
accepting the drainage there from; or submit a letter from a registered professional
engineer certifying that all drainage shall be retained on-site. A copy of the construction
drawing(s) depicting all site drainage improvements shall be submitted with the letter.
a)

Developer may either construct improvement prior to Final Platting or post bond
in the amount of 110% of the estimated construction costs.
Estimated
construction costs shall be provided by the developer's engineer.

b)

For drainage facilities located outside of the public right-of-way, the developer
shall dedicate a storm drainage easement. Said easement shall be labeled as either
an Ada County Highway District storm drainage easement or a homeowners'
association storm drainage easement, depending on what entity will assume
responsibility for the operation and maintenance of the storm drainage system.

c)

Should the homeowners' association be responsible for the operation and
maintenance of the storm drainage facilities, covenants, homeowners' association
by-laws or other similar deed restrictions acceptable to the Boise City Attorney
shall be reviewed and approved by the Boise City Attorney.

Irrigation Conditions

11)

Comply with Boise City Code Section 9-20-8.J concerning pressure irrigation
requirements prior to signing of the Final Plat by the Boise City Engineer.
a)

The owner, person, firm or corporation filing the subdivision plat shall provide a
pressurized irrigation system. The system must conform to the minimum design
standards and specifications of Boise City, or of the entity that will operate and
maintain the system, if that entity has published standards; or
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b)

12)

The owner, person, firm or corporation filing the subdivision plat shall provide
written documentation that a valid waiver of the requirement to provide a pressure
irrigation system and that Idaho Code 31-3805(1 )(a) regarding transfer of water
rights, has been complied with.

Prior to either commencing construction or signing of the Final Plat by the Boise City
Engineer, developer shall:
a)

Submit for approval by the Department of Public Works, construction plans and
specifications for the pressurized system, stamped by a registered engineer.

b)

Provide written assurance that provisions have been made for ownership,
operation, and maintenance of the system.

c)

Delineate all necessary irrigation easements on the Final Plat (B.C.C. 9-20-7.F).

13)

Developer shall provide for an independent inspection of the installation of irrigation
facilities and written certification by the design or project engineer that the system was
installed according to the approved plans. In addition, the Department of Public Works
must be present for the system pressure test and participate in a final inspection.

14)

Developer may construct prior to Final Platting or bond in the amount of 110% of the
estimated construction costs based on the approved plans.

15)

Fees: Developer and/or owner shall pay the current inspection and plan review fees
applicable to the proposed subdivision prior to signing of the Final Plat by the Boise City
Engineer (B.C.C. 9-20-11 ).

Street Light Conditions

16)

Developer shall delineate on the face of the Final Plat a Boise City street light easement,
acceptable to the Boise City Department of Public Works, for the purpose of installing
and maintaining city-owned street light fixtures, conduit and wiring lying outside the
dedicated public right-of-way (B.C.C. 9-20-7.F).

Solid Waste Conditions

17)

The following requirements for trash and/or recycling service apply to any residential
subdivision or development in the City of Boise. Solid Waste collection vehicles utilize
mechanical arms to collect 48 to 95 gallon plastic wheeled carts which require certain
space and access specifications. If the following conditions can not be met, commercial
service or separate collection locations may be required.
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a)

General Requirements
I.

All streets must be designed so that collection vehicles are not forced to
back up at any time. (Hammerhead drives may be permitted only with
prior approval from Public Works, 384-3906)

2.

All developments utilizing residential service, including, condominiums,
town homes, and patio homes, must provide a minimum of 9 feet of curb
space per dwelling unit for the carts to be placed at the curb for collection.

3.

Cul-de-sacs must have an unobstructed 70' minimum diameter.

4.

Alleyways and service drives designated for solid waste collection shall be
a minimum of 16' (curb to curb) with no parking permitted.

5.

Trees, street lights, wiring and other overhead obstacles shall not impede
trash or recycling collection and will be maintained to provide an 18' high
clearance above the cart collection location(s).

6.

Designated parking areas shall not impede curbside solid waste collection,
including parking in cul-de-sacs.

7.

Developers of gated subdivisions shall provide the solid waste hauler with
access to the subdivision.

General Conditions
18)

The developer shall make arrangements to comply with all requirements of the Boise
City Fire Department and verify in one of the following ways:
a)

A letter from the Boise City Fire Department stating that all conditions for water,
access, and/or other requirements have been satisfied,
OR

b)

19)

A non-build agreement has been executed and recorded with a note on the face of
the Final Plat identifying the instrument number.

The name, Nativa Terra Subdivision No. 8, may be reserved provided the numbering
sequence conforms to the recording sequence of each phase. On phase developments, if a
numerical sequence for the phased development using a common name is desired,
developer shall be required to process all plats from Preliminary through Final Plat
recording in numerical order.
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20)

If the developer varies from the numerical order after the Final Plat has been approved,
re-approval by the Boise City Council of the "revised" Final Plat shall be required.
Developer shall submit all items including fees, as required by the Boise City Planning
and Development Services Department, prior to scheduling the "revised" Final Plat for
hearing.

21)

Correct street names as approved by the Ada County Street Name Committee shall be
placed on the plat (I.C. Title 50, Chapter 13).

22)

A letter of acceptance for water service from the utility providing same is required
(B.C.C. 9-20-8.C).

23)

Developer shall provide utility easements as required by the public utility providing
service (B.C.C. 9-20-7.F).

24)

Developer shall provide a letter from the United States Postal Service stating, "The
Developer and/or Owner has received approval for location of mailboxes by the United
States Postal Service."
Contact: Dan Frasier, Postmaster
770 S. 13th St.
Boise, ID 83708-0100
Phone No. (208) 433-4300
FAX No. (208) 433-4400

25)

Approval of sewer and water facilities by the Central District Health Department is
required (LC. Title 50, Chapter 13).

26)

Developer shall comply with all construction standards of Ada County Highway District
including approval of the drainage plan, requirements for installing curb, gutter,
sidewalks and paving throughout the subdivision as specified by the Boise City Council.
Signature by the Ada County Highway District on the Final Plat is required (I.C. Title 50,
Chapter 13).

27)

Prior to submitting the Final Plat for recording, the following endorsements or
certifications must be executed: Signatures of owners or dedicators, Certificate of the
Surveyor, Certificate of the Ada County Surveyor, Certificate of the Central District
Health Department, Certificate of the Boise City Engineer, Certificate of the Boise City
Clerk, signatures of the Commissioners of the Ada County Highway District and the Ada
County Treasurer.

28)

Developer shall comply with B.C.C. 9-20-5.D.2 which specifies the limitation on time for
filing and obtaining certification. Certification by the Boise City Engineer shall be made
within two years from date of approval of the Final Plat by the Boise City Council.
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a)

The developer may submit a request for a time extension, including the appropriate
fee, to the Boise City Planning and Development Services Department for
processing. The time extension request must be submitted, in writing, at least 20
working days prior to the expiration of the two (2) year approval period of the
Final Plat by the Boise City Council.

b)

The Boise City Council may grant time extensions for a period not to exceed one
(1) year. The Boise City Council reserves the right to modify and/or add
condition(s) to the original preliminary or Final Plat to conform with adopted
policies and/or ordinance changes.

c)

The Final Plat shall be recorded with the Ada County Recorder within one year
from the date of the Certification by the Boise City Engineer. If the Final Plat is
not recorded within the one-year time frame it shall be deemed null and void.

29)

No building permits for construction of any new structure will be issued within this
subdivision prior to recordation of the Final Plat in accordance with the Boise City
Subdivision Ordinance, Section 9-20-08.A.2.

30)

The Nativa Terra Subdivision No. 8 is approved for one (1) buildable lot.

RBC007544

Page 411

ADA COUNTY RECORDEft Christopher D. Rich
BOISE IDAH0 Dal2Dl14 03:04 PM

~:~:E~~·R~iiesr OF

AMOUNT 11.00

114020593

PLAT RECORDING SHEET
IO(p

thru \ ~'7~ Co

SURVEYOR

~~.,Jc;..

SUBDIVISION NAME
OWNERS

\

JJwt,v« Terr-a..

\f rca. >Jal,

AT THE REQUEST oF .

COMMENTS

lU..\c,,

A

~u,)

u~

!1J> 1Jo9
LLP

Terca XJa.f ,(}(Z UP

1/t.t

Sec {

T3Al c&

EXHIBIT
'
12/10/2013

6

Page 412

-,

1 :

1111111111111111111111111111111 Ill Ill

Terra Naliva LLP

BOOK

.

PLAT OF

12

NATIVA TERRA SUBDIVISION NO. 9
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Conditions of Approval
Special Conditions

l)

Prior to submitting the Final Plat for consideration before the Boise City Council, the
Final Plat shall be drawn in compliance with the design and conditions of approval for
CFH0 1-00005, CUP02-00032 and CFH03-0003 l.

2)

The developer and/or owner shall comply with all relative requirements of CFH0l00005, CUP02-00032 and CFH03-00031.

3)

The following notes shall be placed on the Final Plat:

4)

a)

"Individual lot development shall comply with the Boise Hillside and Foothills
Development Ordinance (B.C.C. 11-14 ), Chapter 18 of the International Building
Code, Appendix Chapter 33 of the Uniform Building Code and the conditions of
approval for CFH0 1-00005 and CFH03-0003 l"

b)

"Minimum building setback lines shall be in accordance with the Boise City
Zoning Ordinance at the time of issuance of the building permit or as specifically
approved by CUP02-00032. All lot, parcel and tract sizes shall meet dimensional
standards as established in the Boise City Zoning Ordinance or as specifically
approved by CUP02-00032."

c)

"This subdivision is located in Area "A" of the Wildland Urban Interface Code
and the property development and construction of structures shall comply with the
requirements of Boise City Code (B.C.C.) Section 7-01-69."

d)

"An automatic fire sprinkler system shall be required in residential structures
constructed on Lot 25 of Block 6 (access off North Strata Via Place).

Developer will comply with all requirements of B.C.C. 11-07 (Hillside and Foothill
areas) or submit evidence satisfactory to the Boise City Engineer that the proposed
development is exempt from the requirements therein stated due to location, topography
and/or the absence of adverse conditions associated with slope stability, ground water,
erosion and sedimentation.
a)

The project engineer shall submit a summary report describing the incorporation
of the recommendations of the various final reports into the design and said
summary report shall accompany the final reports.

b)

Developer and/or owner shall post bond/agreement in the amount of 110% of the
estimated costs on each of the following items pertaining to its particular plan:
Grading, Filling, Erosion Control, Drainage, Revegetation and related work. This

7
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bonding shall be provided prior to the start of any site work or signing of the Final
Plat by the Boise City Engineer.
i)

Additionally this bond shall remain in effect until such time as, in the
opinion of the City Engineer, the grading is complete, the revegetation is
established and the susceptibility for erosion on the site has been reduced
to a tolerable level.

ii)

The portion of the bond for revegetation and erosion control shall remain
in effect through at least two growing seasons (spring and fall). If, in the
opinion of the City Engineer, vegetation has not become established prior
to the last growing season, the Developer and/or Owner shall do additional
revegetation work as recommended by the developer's Landscape
Architect and approved by the City Engineer. The City Engineer may also
require extension of this portion of the bond until such time that at
vegetation has become established and hence long term erosion control
has been provided.

c)

All protective covenants required under B.C.C. 11-07-09.4.H.(2) shall be
reviewed and approved by the Boise City Attorney prior to signing of the Final
Plat by the Boise City Engineer.

d)

All filing fees and costs required to be paid under B.C.C. 11-03.3.B. shall be paid
prior to the signing of the Final Plat by the Boise City Engineer.

e)

Prior to issuance of a grading permit or signature of the Final Plat by the Boise
City Engineer all final engineering reports must be approved by the Boise Public
Works Department.

Covenant Requirements
5)

Covenants, homeowners' association by-laws or other similar deed restrictions acceptable
to the Boise City Attorney, which provide for the use, control and maintenance of all
common areas, storage facilities, recreational facilities or open spaces shall be reviewed
and approved by the Boise City Attorney.

Erosion and Sediment Control Requirements
6)

Prior to the City Engineer's Certification of the Final Plat and prior to earth disturbing
activities, an erosion and sediment control (ESC) permit must be obtained. An ESC plan
conforming to the requirements B.C.C. 8-17-02.3, is to be submitted to the Director of
Planning and Development Services for review and approval. No grading or earth
disturbing activities may start until an approved ESC permit has been issued.

8
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7)

An individual who has attended the Boise City Responsible Person (RP) certification
class, or has obtained Interim Certification for RP is not identified for this project. A
permit will not issue until such time as the name and certification number of the RP has
been provided to Boise City. This information can be faxed to 388-4735 or e-mailed to
ejenkins@cityofboise.org.

Sewer Condition

8)

Wetline sewers are required (B.C.C. 11-09-04.4., Required Improvements; Sanitary
Sewers).

9)

Unless previously paid, developer and/or owner shall pay a sewer assessment along
No1th Alto Via Court and/or as may be approved by the Boise City Public Works
Commission prior to signing of the final plat by the Boise City Engineer. Contact the
Department of Public Works for specific costs.

10)

Developer and/or owner shall comply with all provisions of the Boise City "Sewer Tap"
Ordinances.
a)

Developer and/or owner may either construct prior to final platting or post
bond/agreement in the amount of 110% of the estimated costs. Please contact the
Public Works Department for specifications and inspections during construction.
NOTE: All bonding shall conform to B.C.C. 11-09-04.2., Filing of Plans and
Bonding Surety, which specifies that the improvements to be made shall be done
in a time period not to exceed one year from the date of approval of the Final Plat.

Drainage Conditions

11)

Subdivision drainage shall be in accordance to B.C.C. 11-09-04.5. The developer shall
submit a letter from the appropriate drainage entity approving the drainage system or
accepting the drainage there from; or submit a letter from a registered professional
engineer certifying that all drainage shall be retained on-site. A copy of the construction
drawing(s) depicting all site drainage improvements shall be submitted with the letter.
a)

Developer may either construct improvement prior to Final Platting or post bond
in the amount of 110% of the estimated construction costs.
Estimated
construction costs shall be provided by the developer's engineer.

b)

For drainage facilities located outside of the public right-of-way, the developer
shall dedicate a storm drainage easement. Said easement shall be labeled as either
an ACHD storm drainage easement or a homeowners' association storm drainage
easement, depending on what entity will assume responsibility for the operation
and maintenance of the storm drainage system.

9
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c)

12)

Should the homeowners' assoc1at1on be responsible for the operation and
maintenance of the storm drainage facilities, covenants, homeowners' association
by-laws or other similar deed restrictions acceptable to the Boise City Attorney
shall be reviewed and approved by the Boise City Attorney.

If fills greater than one foot in depth are to be placed in subdivision lots inside of
building envelopes, as defined by the applicable subdivision building setbacks, the
Developer shall obtain a grading permit from the Boise City Building Department
(Commercial Rough Grading Permit). Grading permit must be acquired prior to the start
of construction or final plat signature by the Boise City Engineer, whichever comes first.

Irrigation Conditions
13)

14)

Comply with B/C.C. 11-09-04.11. concerning pressure irrigation requirements prior to
signing of the Final Plat by the Boise City Engineer.
a)

The owner, person, firm or corporation filing the subdivision plat shall provide a
pressurized irrigation system. The system must conform to the minimum design
standards and specifications of Boise City, or of the entity that will operate and
maintain the system, if that entity has published standards; or

b)

The owner, person, firm or corporation filing the subdivision plat shall provide
written documentation that a valid waiver of the requirement to provide a pressure
irrigation system and that Idaho Code 31-3805( l )(a) regarding transfer of water
rights, has been complied with.

Prior to either commencing construction or signing of the Final Plat by the Boise City
Engineer, developer shall:
a)

Submit for approval by the Department of Public Works, construction plans and
specifications for the pressurized system, stamped by a registered engineer.

b)

Provide written assurance that provisions have been made for ownership,
operation, and maintenance of the system.

c)

Delineate all necessary irrigation easements on the Final Plat (B.C.C. 11-0903.6.).

15)

Developer shall provide for an independent inspection of the installation of irrigation
facilities and written certification by the design or project engineer that the system was
installed according to the approved plans. In addition, the Department of Public Works
must be present for the system pressure test and participate in a final inspection.

16)

Developer may construct prior to Final Platting or bond in the amount of 110% of the
estimated construction costs based on the approved plans.

10
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17)

Fees: Developer and/or owner shall pay the current inspection and plan review fees
applicable to the proposed subdivision prior to signing of the Final Plat by the Boise City
Engineer (B.C.C. 11-09-03-03.3.B.).

Street Light Conditions
18)

Developer shall delineate on the face of the final plat a Boise City street light easement,
acceptable to the Boise City Department of Public Works, for the purpose of installing
and maintaining city-owned street light fixtures, conduit, and wiring lying outside the
dedicated public right-of-way (B.C.C. 11-09-03.6.).

19)

The developer shall be required to install, at their expense, street lights in accordance
with Boise City Public Works specifications and standards at locations designated by the
Public Works Department (B.C.C. 11-09-04.9.). Plans shall be reviewed and approved
by the Boise City Public Works Department prior to commencement of construction or
bonding.

20)

Fees: Developer shall pay the current street light inspection and plan review fees on the
proposed subdivision (B.C.C. 11-03-03.3.B.).

21)

The street lights shall be installed and accepted by the Boise City Public Works
Department at the following locations. Unless otherwise noted, street lights shall be
installed at a 25-foot minimum mounting height, 50 watt class LED fixture (see
Attachment A, Boise Standard Revisions for a list of approved fixtures)
a)

Light Locations:
None, street lights previously/ already installed.

22)

If approval for bonding is granted by the Boise City Public Works Department, developer
may bond in the amount of 110% of the estimated street light costs. Street lights shall be
installed within 90 days of the issuance of the first building permit in the development, if
building permits are obtained prior to completion of street light improvements.

23)

As per Idaho Power requirements the lights along following street frontages must be
installed on a metered service. Meter service cabinet location to be in the right of way or
in a developer designated City Street Light Easement and shall meet the requirements of
the Idaho Standards for Public Works Construction, Standard Drawings SD-1125 or SD1126, and SD-1127, and the Boise City Standard Revisions for ISPWC Division 1102
Street Lights. See Attachment A, Boise Standard Revisions for a list of approved
metered service cabinets.
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Solid Waste Conditions

24)

The following requirements for trash and/or recycling service apply to any residential
subdivision or development in the City of Boise. Solid Waste collection vehicles utilize
mechanical arms to collect 48 to 95 gallon plastic wheeled carts which require certain
space and access specifications. If the following conditions can not be met, commercial
service or separate collection locations may be required.
a)

General Requirements
I.

All streets must be designed so that collection vehicles are not forced to
back up at any time. (Hammerhead drives may be permitted only with
prior approval from Public Works, 384-3906)

2.

All developments utilizing residential service, including, condominiums,
town homes, and patio homes, must provide a minimum of 9 feet of curb
space per dwelling unit for the carts to be placed at the curb for collection.

3.

Cul-de-sacs must have an unobstructed 70' minimum diameter.

4.

Alleyways and service drives designated for solid waste collection shall be
a minimum of 16' (curb to curb) with no parking permitted.

5.

Trees, street lights, wiring and other overhead obstacles shall not impede
trash or recycling collection and will be maintained to provide an 18' high
clearance above the cart collection location(s).

6.

Designated parking areas shall not impede curbside solid waste collection,
including parking in cul-de-sacs.

7.

Developers of gated subdivisions shall provide the solid waste hauler with
access to the subdivision.

Standard Hillside Conditions

25)

Developer will comply with all requirements of Boise City Code Sections 11-14-01
through 11-14-16 (Hillside and Foothill areas) or submit evidence satisfactory to the
Boise City Engineer that the proposed development is exempt from the requirements
therein stated due to location, topography and/or the absence of adverse conditions
associated with slope stability, ground water, erosion and sedimentation.
a)

The project engineer shall submit a summary report describing the incorporation
of the recommendations of the various final reports into the design and said
summary report shall accompany the final reports.
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b)

Developer and/or owner shall post bond/agreement in the amount of 110% of the
estimated costs on each of the following items pertaining to its particular plan:
Grading, Filling, Erosion Control, Drainage, Revegetation and related work. This
bonding shall be provided prior to the start of any site work or signing of the final
plat by the Boise City Engineer.
i)

Additionally this bond shall remain in effect until such time as, in the
opinion of the City Engineer, the grading is complete, the revegetation is
established and the susceptibility for erosion on the site has been reduced
to a tolerable level.

ii)

The portion of the bond for revegetation and erosion control shall remain
in effect through at least two growing seasons (spring and fall). If, in the
opinion of the City Engineer, vegetation has not become established prior
to the last growing season, the Developer and/or Owner shall do additional
revegetation work as recommended by the developer's Landscape
Architect and approved by the City Engineer. The City Engineer may also
require extension of this portion of the bond until such time that at
vegetation has become established and hence long term erosion control
has been provided.

c)

All protective covenants required under Boise City Code Section 11-14-13 shall
be reviewed and approved by the Boise City Attorney prior to signing of the final
plat by the Boise City Engineer.

d)

All filing fees and costs required to be paid under Boise City Code Section
11-14-15 shall be paid prior to the signing of the final plat by the Boise City
Engineer.

General Conditions

26)

The developer shall make arrangements to comply with all requirements of the Boise
City Fire Department and verify in one of the following ways:
a)

A letter from the Boise City Fire Department stating that all conditions for water,
access, and/or other requirements have been satisfied,
OR

b)

27)

A non-build agreement has been executed and recorded with a note on the face of
the Final Plat identifying the instrument number.

The name, Nativa Terra Subdivision No. 9, may be reserved provided the numbering
sequence conforms to the recording sequence of each phase. On phase developments, if a
numerical sequence for the phased development using a common name is desired,
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developer shall be required to process all plats from Preliminary through Final Plat
recording in numerical order.
20)

If the developer varies from the numerical order after the Final Plat has been approved,
re-approval by the Boise City Council of the "revised" Final Plat shall be required.
Developer shall submit all items including fees, as required by the Boise City Planning
and Development Services Department, prior to scheduling the "revised" Final Plat for
hearing.

21)

Correct street names as approved by the Ada County Street Name Committee shall be
placed on the plat (B.C.C. 9-06-05.M.).

22)

A letter of acceptance for water service from the utility providing same 1s required
(B.C.C. 11-09-04.3 .).

23)

Developer shall provide utility easements as required by the public utility providing
service (B .C.C. 11-09-03.6.).

24)

Developer shall provide a letter from the United States Postal Service stating, "The
Developer and/or Owner has received approval for location of mailboxes by the United
States Postal Service."
Contact: Dan Frasier, Postmaster
770 S. 13th St.
Boise, ID 83 708-0 I 00
Phone No. (208) 433-4341
FAX No. (208) 433-4400

25)

Approval of sewer and water facilities by the Central District Health Department is
required (LC. Title 50, Chapter 13).

26)

Developer shall comply with all construction standards of the Ada County Highway
District including approval of the drainage plan, requirements for installing curb, gutter,
sidewalks and paving throughout the subdivision as specified by the Boise City Council.
Signature by the Ada County Highway District on the Final Plat is required (I.C. Title 50,
Chapter 13 ).

27)

Prior to submitting the Final Plat for recording, the following endorsements or
certifications must be executed: Signatures of owners or dedicators, Certificate of the
Surveyor, Certificate of the Ada County Surveyor, Certificate of the Central District
Health Department, Certificate of the Boise City Engineer, Certificate of the Boise City
Clerk, signatures of the Commissioners of the Ada County Highway District and the Ada
County Treasurer.

14

BC008957
Page 422

SUBlJ-00054 / Nativa Terra Subdivision No. 9 / Final Plat
Boise City Council I January 7, 2014

28)

Developer shall comply with B.C.C. 11-03-04.4. which specifies the limitation on time for
filing and obtaining certification. Certification by the Boise City Engineer shall be made
within two years from date of approval of the Final Plat by the Boise City Council.
a)

The developer may submit a request for a time extension, including the appropriate
fee, to the Boise City Planning and Development Services Department for
processing. The time extension request must be submitted, in writing, at least 20
working days prior to the expiration of the two (2) year approval period of the
Final Plat by the Boise City Council.

b)

The Boise City Council may grant time extensions for a period not to exceed one
The Boise City Council reserves the right to modify and/or add
condition(s) to the original preliminary or Final Plat to conform with adopted
policies and/or ordinance changes.
(I) year.

c)

The Final Plat shall be recorded with the Ada County Recorder within one year
from the date of the Certification by the Boise City Engineer. If the Final Plat is
not recorded within the one-year time frame it shall be deemed null and void.

29)

No building permits for construction of any new structure will be issued within this
subdivision prior to recordation of the Final Plat in accordance with the B.C.C. 11-0904.1.

30)

The Nativa Terra Subdivision No. 9 is approved for three (3) buildable lots.

15
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HCI

Howard Consult ants, Inc.
Consulting Geotechnical Engineers & Geologists
7444 Lemhi St.. BoiSe, Idaho 83709

208-376-8200

September 29, 1992
Project No. 1636-50

Mr. Robert L. Day
Day Realty Company
710 Vista Avenue
Boise, Idaho 83705
RE:

REPORT
Preliminary Soil & Geologic Evaluation
100-Acre Parcel
South of Northridge Subdivision
Boise, Ada County, Idaho

Dear Mr. Day:
Howard Consultants, Inc. has performed the authorized preliminary soil and geologic
evaluation for the approximately 100-acre parcel located south of Northridge Subdivision in
portions of the SE 1/4 of Section 12, Township 3 North, Range 2 East, and a portion of the
SW 1/4 of Section 7, Township 3 North, Range 3 East in Boise, Ada County, Idaho. The
work was performed according to our Proposal dated June 23 , 1992.
This report summarizes the results of our evaluation to preliminarily assess the soil
and geologic conditions and evaluate those conditions relative to a planned residential
development.
We appreciate the opportunity to work with you on this project.
hesitate to contact us if you have questions or comments.

Please do not

,INC.

AHB/mm

EXHIBIT
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REPORT
Preliminary Soil & Geologic Evaluation
100-Acre Parcel
South of Northridge Subdivision
Boise, Ada County, Idaho

PREPARED FOR:
Day Realty Company
710 Vista Avenue
Boise, Idaho 83705

PREPARED BY:
Howard Consultants, Inc.
7444 Lemhi Street
Boise, Idaho 83709

September 29, 1992
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REPORT
Preliminary Soil & Geologic Evaluation
100-Acre Parcel
South of Northridge Subdivision
Boise, Ada County, Idaho
INTRODUCTION

Howard Consultants, Inc. (HCI) has completed the preliminary soil and geologic
evaluation for the approximately 100-acre parcel located south of Northridge Subdivision in
portions of the SE 1/4 of Section 12, Township 3 North, Range 2 East, and a portion of the

SW 1/4 of Section 7, Township 3 North, Range 3 East in Boise, Ada County, Idaho. The
location of the property is shown on the Vicinity Map, Plate 1. The property was evaluated
to preliminarily assess the soil and geologic conditions and evaluate those conditions relative
to a planned residential development. The evaluation was perfonned by completing the
following scope of work:

1.

Met with the City of Boise to verify the scope of services necessary to
complete the report to meet the requirements of the existing Boise Foothills
Ordinance.

2.

Reviewed existing literature with regard to soil and geologic conditions at the
site and in the vicinity of the site, and examined HCJ files for studies
performed in the area near the site.

3.

Performed an aerial photo interpretation of the site conditions.

4.

Performed a site reconnaissance to verify those issues we believed to be
pertinent to the development of the project area which related to the soil and
geologic conditions.

5.

Prepared this preliminary soil and geologic report.

HCI -

Consulting Geotechnical Engineers & Geologists
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DAY REALTY COMPANY
Project No. 1636-50
Page 2

PROPOSED DEVELOPMENT
We understand that the proposed development of the property will consist of
approximately 100 acres of low hills and hillside property located in portions of the SE 1/4
of Section 12, Township 3 North, Range 2 East and a portion of the SW 1/4 of Section 7,
Township 3 North, Range 3 East of the Boise Meridian in Boise, Ada County, Idaho. The
proposed development will consist primarily of single family residential housing.

The

primary access roads will probably connect the development with Table Rock Road on the
north and the east, and with Roanoke Drive on the west. The development will include cuts
and fills to construct residential lots and appropriate road alignments.
The topographic character of the property is a bowl-like depression that is open to
the northwest. It is bordered by two major ridges, Table Rock Road Ridge to the north and
continuing to the east, and Castle Rock Ridge to the south and southwest. Small gullies
drain Table Rock Road Ridge and flow primarily to the southwest and then to the west. The
bulk of the development is presently planned to be located in the bottom, hilly area of the
bowl, along Table Rock Road Ridge and along the northern slope of Castle Rock Ridge.
The property is bordered on the north by the partially developed Northridge Subdivision;

to the northwest and west by the Foothills East Subdivision; to the south and east by
undeveloped property; and to the west and southwest by the undeveloped property of Castle
Rock Ridge.

SOIL CHARACTERIZATION
A description of the soils for the property was adapted from the Soil Survey of Ada
County published by the Soil Conservation Service (SCS), Collett, 1980. This section of
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the report provides a description for each soil type present within the property.

The

numbering system and soil units used on the Soils Map, Plate 2, in this report coincide with
those used by the SCS. In addition, the soils are subdivided based upon the general slope.
Table I presents the general physical and chemical properties of the soils.

The soil

distribution within the study area is presented on Plate 2, Soils Map. Table II provides the
general soil engineering properties.
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Ada Gravelly Sandy Loam (4)
This soil is typically fonned in coarse, granitic material or on alluvial terraces.
Typically, the surface layer is dark grayish-brown, gravelly, sandy loam abouc 10 inches
thick. The subsoil is brown, gravelly sand and sandy clay about 27 inches thick. The
substratum consists of a light brown, gravelly, loamy, coarse sand and sand and gravel to
a depth of 60 inches or more. Permeability is low. A root zone extends to a depth of 60
inches or more. The available water capacity is moderate. Run-off is very rapid, and the
hazard of erosion is very high.

The use of this soil will impact sites for residential

development and road construction, primarily where slope and low soil permeability are
issues. Some of the soil has shrink-swell characteristics. Re-establishment of vegetation on
cut and fill slopes should be accomplished quickly to limit erosion.
Brent Loam (17)

This soil typically forms alluvium on terraces.

Typically, the surface layer is

grayish-brown and light brownish-gray loam and silty loam that is about 18 inches thick.
The subsoil is grayish-brown, brown and very pale brown clay that is about 22 inches thick.
The substratum in the upper 6 inches is pink, gravelly clay loam, and below that to a depth
of 60 inches is a pink, gravelly, loamy, coarse sand. Permeability is very low. The root
zone extends to a depth of 60 inches or more. The available water capacity is very high.
Run-off is very rapid, and the hazard of erosion is very high. The slope, possible low
strength, shrink-swell potential, and low permeability of this soil may impact sites for
residential development. Construction sites without adequate plant cover during periods of
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high precipitation are subject to accelerated erosion. Re-establishing vegetation on cut and
fill slopes can be difficult unless the topsoil is stockpiled and re-distributed before planting.

Chilcott, Brent, Silt Loams (32)
The Chilcott soil typically forms from silty alluvium that is underlain by mixed
alluvium. Typically, the surface layer is pale brown silty loam about 8 to 9 inches thick.
The subsoil is brown, silty clay about 6 inches thick. The substratum consists of very pale
brown loam about 11 inches thick to very pale brown hardpan about 9 inches thick, and to
a depth of 60 inches or more consists of light yellowish-brown, variegate sandy loam and
coarse sand. Permeability of the Chilcott soil is low. The root zone extends to a depth of
20 to 40 inches. Available water capacity is high. Run-off is slow, and the hazard of
erosion is slight.
The Brent soil forms alluvium. Typically, the surface layer is grayish-brown and
light gray silt loam and loam about 18 inches thick. The subsoil is grayish-brown, brown
and very pale brown about 22 inches thick. The substratum in the upper 6 inches is a pink,
gravelly clay loam. Below that, to a depth of 60 inches or more, it is gravelly, loamy,
coarse sand. Permeability of the Brent soil is very low. The root zone extends to a depth
of 60 inches or more. Run-off is slow, and the hazard of erosion is slight. The use of these
soils may impact residential development due to potentially low to very low permeability,
poor strength, frost heave, and their shrink-swell conditions.

Day Clay (44)
This soil forms in alluvium typically on terraces. The surface layer is reddish-brown
and dark reddish-g:ay clay about 39 inches thick. The underlying material is reddish-brown
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clay and silty clay to a depth of 60 inches or more. Typically. Day clay includes small
areas of Ada gravelly sandy loam. Brent loam, Gem silty clay loam and Ladd loam.
Permeability is very low. The root zone extends to a depth of 60 inches or more. Available
water capacity is very high. Run-off is medium or rapid, and the hazard of erosion may be
moderate or high on steeper slopes. Deep, wide cracks develop in this soil late in the
summer, as moisture leaves the soil.

The use of this soil may impact residential

development due to shrink-swell potential, frost heave, low permeability, low strength, and
slope conditions. Construction sites without adequate plant cover during periods of high
precipitation are subject to accelerated erosion. Re-establishing vegetation on cut and fill
slopes can be difficult unless the soil is stockpiled and re-distributed before planting.
Rubble Land (1S9)

Rubble land consists of rock fall of sandstone boulders that are free from vegetation
except for lichens. These areas are commonly at the base of steep side slopes and where
bedrock outcrops. Some areas include cobbles in drainage ways.
Searles Rock Outcrop Complex (171)
This soil is a complex of Searles stony loam, Ada gravelly sandy loam, and Ladd
loam. The Searles soil is moderately deep and well-drained. Typically, the surface layer
is grayish-brownish, stony loam about 9 inches thick. The subsoil in the upper 5 inches is
a pale brown, gravelly, coarse, sandy clay loam. Below the subsoil is a very gravelly,
coarse, sandy clay loam about 16 inches thick. Depth to bedrock is between 20 to 40
inches. Permeability is moderately low. The root zone extends to a depth of 20 to 40
inches. The available water capacity is low. Run-off is very rapid, and the hazard of
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erosion is very high. The use of this soil may impact residential development mainly due
to shallow depth to bedrock, slope, large rock, and high erosion potential.
Tables I and II show the engineering, physical and chemical properties associated
with these soil groups.

GEOLOGIC CHARACTERIZATION
Geology

The Boise Foothills volcanic assemblage is the oldest formation exposed on the
property.

It has been described as a thick sequence of palagonite tuff, flow basalts,

tuffaceous and arkosic sediments and rhyolite ash beds. It typically occurs beneath the
sandstones of the Terteling Springs Formation, except where it is adjacent to faults. Faults
on the property have placed the Boise Foothills volcanic assemblage adjacent to the Terteling
Springs Formation.
The Terteling Springs Formation is a poorly-sorted, fine to coarse-grained sandstone
that contains minor claystone lenses, and lenses of boulders and cobbles. The formation is

an assemblage of several depositional cycles.

The sediments represent a lake shore

depositional environment. The upper unit, Tt, consists of coarse-grained sandstone and
displays poor cross-bedding. It contains large l)oulders and cobbles of granite composition,
and it is poorly-cemented and erodes easily. The lower unit, Tts, is a medium to finegrained sandstone. The unit contains lenses of conglomerate composed of small quartz
pebbles. The unit is gray in color and displays poor cross-bedding. It is poorly-indurated
and erodes easily. The Terteling Springs Formation is poorly-exposed in outcrop on the
property, generally only in the vicinity of faults. The attitude of the formation is difficult

HCI

Consulting Geotechnical Engineers & Geologists

STRATA 3529
Page 434

DAY REALTY COMPANY
Project No. 1636-50
Page 9

to ascertain. The formation strikes at one exposure of the upper unit, Tt, north 60 ° west
and dips northeast at 20°. An outcrop of the lower unit, Tts, strikes north 45° west and
dips northeast at 20°.

Two high-angle, apparently normal faults, were located on an

inferred basis within the property.

The western most fault on the property strikes

approximately north 30° west, and the fault on the eastern side strikes approximately north
10° west. Both faults apparently dip steeply to the west.
Recent alluvium is found in the small drainage on the western side of the property.
Recent alluvium is composed of unconsolidated sand, gravelly sand and silt with minor
quartz pebbles and cobbles and boulders of granite material.

Faulting and Seismicity
A review of the current geologic literature, air photos, and preliminary site evaluation
produced information to infer the location of two subparallel, high-angle, normal faults.
These two faults are probably splinter faults associated with the Boise Foothills Fault.
Additional site evaluation would be required to further identify the geometry of each
structure and how it could effect residential development. Plate 3, Geologic Map, shows
the approximate location of each fault trace.
Past seismicity studies have identified the faulting in the area as apparently inactive.
Wood (1988) found no evidence of offset in any Quaternary aged ( 0 to 1 million years)
deposits that lay across any of the foothills faults.

Fault movement probably has not

occurred within that time period. The Uniform Building Code (UBC) of 1988 assigned the
area to a Zone 2, indicating moderate potential for earthquake damage. Zone 2 corresponds
to a maximum earthquake intensity of VII on the Modified Mercalli Intensity Scale.

HCI

Consulting Geotechnical Engineers & Geologists

STRATA 3530
Page 435

DAY REALTY COMPANY
Project No. 1636-50
Page 10

Damage in this rone would be negligible to buildings of good design and construction.
Additional seismic evaluation would be necessary to determine the seismic risk associated
with these two faults and the location of proposed development in relation to the faults.

Slope Characterization
The topography of the property was divided into five slope units based on the slope
of the ground surface, as shown on Plate 4, Slope Map. The ground slope may affect
development and construction planning for the area.

In general, as the ground surface

steepens, development becomes more difficult and costly. Also, soil engineering and other
design issues become more relevant. Steeper ground impacts the mobility of construction
equipment and is more prone to slope instability. Hollenbaugh (1973) reported that 14°
(25 %) is a critical angle for most Boise Foothills development. This suggests that slopes
greater than 25 % should be evaluated on a site-specific basis but does not necessarily limit
construction. Table III shows the five slope intervals used for the slope evaluation of the
property which include the first and second slope intervals that represent less than 1 °, and
1° to 5° that are virtually flat or near flat lying. These areas include the lower drainages
just east of the Foothills East development and a relatively large area in the southwest
portion of the property. Three small areas are also represented; two in the northwest portion
of the property and one in the southeast.
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Table m
Degrees

Percent

<1

<l

1 to S

2 to 9

Gently to Slightly Sloping

S to 10

9 to 18

Moderately Sloping

iO to 20

18 to 36

Steep

20 to 30

36 to 58

Very Steep

Description

Flat

The third slope interval is an area that slopes up to 10° and is typically located on
the tops of ridges, in the valleys, and occasionally on side slopes. Ridge top development
may create downslope instability if proper hillside engineering is not completed prior to the
development. A large portion through the center of the property is in the 5 ° to 10° range.
The fourth slope interval ranges from 10° to 20° and represents moderate to steep
sloping areas.

The ground slope in these areas will moderately affect construction.

Equipment mobility may be hampered. Planning and design phases should consider erosion
and drainage a priority when developing on these slopes. A large portion of slopes in the
range of 10° to 20° occurs on the propertJ. An area extending from the northwest comer,
across the center into the southeast portion of the property, is in this 10° to 20° range.
The fifth slope interval represents steeply sloping ground surfaces which, for this site,
range from 20° to 30°.

The slope of the ground surface will dramatically affect

development and construction in these areas. Slope stability, erosion and drainage will be
major considerations.
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LAND USE HAZARDS
Development within the property should consider the natural hazards such as slope
instability, soil shrink-swell and frost heave characteristics, soil erosion, ground water, soil
bearing capacity, and settlement. Planning and development of the property will be, in part,
dependent upon the topography, ground water, hydrology, soil and geology. The purpose
of this section was to provide a readily accessible compilation of the natural hazards
identified during this study of the property. The Land Use Hazards Map, Plate 5, presents
this compilation. The plate was constructed to help planners, developers, the owner and
engineers with planning for development of the property.
The Land Use Hazards Map is divided into six geotechnical terrain units (GTUs).
The six units include: (1) GTU-1, secondary drainages of sand, silt and gravel; (2) GTU-2,
low foothills underlain primarily by clay; (3) GTU-3, higher foothills underlain by sand and
gravelly sand with minor silt and clay; (4) GTU-4, bedrock exposed or probably with 36
inches of the surface. Bedrock may consist of medium-grained sandstone and lenses of
conglomerate, or basalt. Overburden soils might consist of medium-grained sand, quartz
pebbles, clay and basaltic tuffs; (5) GTU-5. bedrock exposed or probably within 36 inches
of the surface. Bedrock may consist of medium to coarse-grained sandstones with boulders,
cobbles and basalt. Overburden soils might consist of coarse-grained sands, boulders and
cobbles with silty sand clay; and (6) GTU-6, topple and rock fall of varying sizes of
sandstone blocks and rocks.
F.ach GTU was assigned a relative hazard potential for the most common natural
hazard. The preliminarily identified land use hazards are soil, geology (faulting), ground
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water, erosion, slope stability, earthwork, roadways, and foundations. Table IV shows each
hazard status associated with each GTU. This table provides a qualitative assessment of the

bu.a.rd potential associated with development.

Table IV
Geotechnical Terrain Units

Land Use Hazard

1

2

3

4

5

6

Soil

L

M

M-H

M

H

H

Geology (Faulting)

L

L

L

L

L

L

Ground Water

L

M-H

L

L

L

L

Erosion

M

L

M-H

M-H

M-H

L

Slope Stability

L

L

M-H

M-H

M-H

L

Earthwork

L

L

H

H

H

H

Roadways

L

L

M-H

H

H

H

Foundations

L

L

M-H

H

H

H

L=Low Haz.ard Potential M= Moderate Hazard Potential H=High Hazard Potential

CONCLUSIONS AND RECOMMENDATIONS
Based upon our preliminary site evaluation, it is our opinion that the site is suitable
for planned development. Our observations and research indicate the property will require
site specific evaluation .relative to the proposed land use.

The following preliminary

conclusions and recommendations pertain to general residential planning only. Site-specific
evaluations should address specific engineering concerns such as soils, slope stability,
earthwork, foundations, roadways, and erosion control. These issues and any others can
only be evaluated once final planning is complete.
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Soil
Soils within the property have been derived from medium to coarse-grained sandstone
and interlayered volcanics consisting of basalt, tuffs and rhyolites (Boise Foothills volcanic
assemblage, see Geologic Map, Plate 3). The native sandy and silty soils derived from the
sandstone should provide relatively stable base conditions for construction. Cuts and fills
and exposed soils should be re-vegetated quickly to prevent erosion.
Clay soils derived from the basaltic assemblage, Tbv, are active and will shrink and
swell upon wetting and drying. Based upon the SCS data, the shrink-swell potential is
moderate to high. Soil activity will depend upon the clay content. These soils have low
shear strength. Frost action upon the clays during the colder periods of the year must be
taken into consideration prior to construction. In GTU-3, GTU-4 and GTU-5 , soils should
be tested for their engineering characteristics, and site-specific engineering recommendations

should be followed for construction upon these soils.
Geology (Faulting)

Two high-angle, normal faults were identified and approximately located upon the
property (see Geologic Map, Plate 3). One fault strikes north-south; the other northwestsoutheast. These two faults are probably splinter faults related to the Boise Foothills Fault,
a northwest-southeast trending fault that separates the Boise Foothills from the valley floor.
Wood (1988) found no evidence of offset in any Quaternary aged (0 to 1 million years)
deposits that lay across any of the foothills faults, and they can generally be considered as
inactive.

When these faults were active, a clay faulting gouge zone of several feet in

thickness may have developed along them.
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encountered during construction, might drain and seep. This clay gouge might have severe
shrink-swell characteristics. Possible solutions for development in these soils include French
or cut-off drains to reduce below-grade water conditions, using wall drains and a grading
plan that will direct surface water away, removing the soil and replacing the soil with nonactive soil, and placing structures below zones of temperature and/or moisture change.

Ground Water
Possible evidence of ground water close to the surface was observed during the site
reconnaissance. This evidence consisted of green vegetation in GTU-2. It is possible the
fault in this area could act as a conduit for ground water. In years of high precipitation,
springs might develop. These springs could cause difficult construction conditions. High
ground water could cause flooding of basements and concrete slab settling, raising and
cracking. Sumps and pumps might need to be constructed to lead water to natural drainage
ways.

Erosion
Undisturbed soils could be medium dense to medium stiff.

The soil comprising

sloped areas will erode rapidly if subjected to concentrated water flows, especially where
stripped of vegetation. Site drainage courses on sloped areas are especially susceptible to
erosion if concentrated flows are not adequately controlled and channeled. Roadways across
drainages will probably require concrete abutments and culverts. Project planning should
include design to minimize further loss of soil and to protect drainages and developed areas
during periods of high run-off; this could include constructing swales and 1,erms, detention

HCI

Consulting Geotechnical Engineers & Geologists

STRATA3536
Page 441

DAY REALTY COMPANY
Project No. 1636-50
Page 16

ponds, silt fences on slopes, and placing rip rap, geotextile, vegetation, and impermeable
lining in waterways.
Slopes and Slope Stability

Natural slopes on the property appear to be relatively stable. No landslides or areas
of slope instability were observed or inferred on the property. The potential for slope failure
however, is an issue wherever the Boise Foothills volcanic assemblage occurs. Landslides
and slope instability have occurred in other areas within the Boise Foothills where this
geologic unit has been mapped. The Boise Foothills volcanic assemblage soils, when wet,
may have a low shear strength and have shrink-swell characteristics.

The basaltic

assemblage, Thv, soils are found scattered over the property. They predominate in the
western part of the property in GTU-2 and the lower part of GTU-4. These soils also occur
in a band in the eastern part of the map in GTU-3. GTU-2 is comprised primarily of clay
derived from the Boise Foothills volcanic assemblage. The clay is susceptible to shrinkswell upon wetting and drying with the development of deep cracks. The clay is also
susceptible to frost heave. Slopes in GTU-2 are flat to moderately sloping ( < 1° to 5 to
10°), and slope stability is not anticipated to be a problem. A review should be made on

a case by case basis prior to construction.
Continued wetting and drying produces deep cracking and may promote slope
instability.

Slopes within the Boise Foothills volcanic assemblage soils that are over-

steepened or undercut by construction or loaded by fill may be subject to failure if they
becoine saturated. Until specific evaluation is perfonned, planning of deep fills upon this
unit should be kept to a minimum. Preliminary cuts should be planned at 3: 1 (horizontal
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to vertical), and fills should be planned at 2: 1 (horizontal to vertical). On areas of lower
slopes within this unit where active silt and clay soils occur, concrete slabs and basements
could be subject to cracking due to expansion and settlement. Prior to construction, areas
of native, active and weak surficial soils may need to be removed and replaced with
compacted structural fill to maintain slope stability. The removed soil could be used for
landscaping purposes.
The Terteling Springs Formation typically comprises GTU-3. Soils derived from this
formation are generally stable, and cuts and fills can be easily oonstructed, although bedrock
may occur near the ground surface on steeper slopes. Preliminary planning of cuts and fills
should utilize a slope of 2: 1 (horizontal to vertical).
GTU-4 is comprised of both Boise Foothills volcanic assemblage and Terteling
Springs Formation.

Cuts and fills on the lower portion of this unit will have similar

concerns as GTU-2. The upper portion of GTU-4 will have properties similar to those of
GTU-3.
GTU-5 is comprised of both Boise Foothills volcanic assemblage and Terteling
Springs Formation. The sandy soils derived from the Terteling Springs Formation are
generally stable. However, because of the mixture of these soils, wetting and drying might
produce cracking and may occur near the ground surface on the steeper slopes. Specific
evaluation should be performed upon this unit prior to construction.
GTU-6 is comprised of rock topple consisting of large blocks of Terteling Springs
Formation. Cuts and fills will be constructed with difficulty. With removal of the blocks
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of sandstone, the soils should be generally stable, similar to soils of GTU-3. Cuts and fills
can be planned to utilize a slope of 2: 1 (horizontal to vertical).

Drainage
Areas where construction has disturbed the surface and vegetation destroyed should

be re-vegetated as quickly as possible. Vegetation will protect against erosion and will
retain/capture water. Residential founc!ations and basements cut into slopes should have
french drains constructed around them to control soil moisture and performance problems
including flooding and seepage. Road cuts constructed upon the Boise Foothills volcanic
assemblage should be well-drained.

For planning purposes, drains could be placed

approximately 2 feet below grade.

Earthwork
Excavation and construction in soil will be relatively easy. It is anticipated that
during construction in areas where bedrock occurs near the surface, the initial few feet of
rock can be ripped rather than blasted. Wet conditions will hamper construction in areas
where clay exists, and on steeper slopes. Typically, cut slopes should be planned at 2: 1
(horizontal to vertical). Slopes planned to be steeper should be evaluated on a site-specific
basis. Fill sites will require stripping, and benching will be required for fill sites on slopes.
F.arthwork can be accomplished with conventional equipment. Soil moisture. might be high
near areas of high ground water or possible seeps and springs might occur near the fault in
GTU-2. Construction of basements, concrete slabs and roadways in areas of high ground
water in clay, such as GTU-2, will require removal of the clay. The sandy soils of GTU-3
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can be utilized as backfill. Retaining walls may be required along cuts and soils on steeper
slopes and along roadways. These structures may require drainage.
Foundations and Roadways

Foundation soils consisting of sand, sandy silt and gravelly sand, such as occur in
areas underlain by the Terteling Springs Formation in GTU-3 and GTU-4, should provide
good support for foundations and roadways. GTU-2 is primarily underlain by clay soil.
This may have shrink-swell characteristics and develop frost heave in the colder months.
Areas for foundations, concrete slabs and roadways can be excavated and replaced with a
subgrade of structural fill to control cracking and other problems.

Drainage will be

important to reduce road maintenance and limit special design/construction criteria for
residential lots. Structural fill can be sand or gravelly sand obtained from the Terteling
Springs Formation areas in GTU-3. A fault is believed to cross through GTU-2. This fault
may be the site of springs and seeps from a high water table. Construction in this area
might be difficult when the clay is saturated. A clay gouge zone might occur along this
fault line. This clay gouge could be active. If foundations are located in this clay gouge,
the material should be assessed and appropriate design/construction criteria prepared, which
could include excavating and placing compacted structural fill.
The area of GTU-3 can be a mixture of clay from the Boise Foothills volcanic
assemblage and sand and gravelly sand from the Terteling Springs Formation. Where clay
content is high, it may require excavation and placing structural fill or sand from the
Terteling Springs Formation. Culverts should be sized adequately to handle water run-off
at sites where roadways are planned to cross drainages. Retaining walls may be required
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along roadways.

If retaining walls are constructed upon grade, clay may need to be

excavated and replaced with compacted fill material.

Drains could be needed in the

retaining walls and underneath roadways. Water should be drained into ditches adjacent to
roadways, then into natural drainages. This will control any possible excessive erosion.
In GTU-4 and GTU-5, soils can be mixtures of clays, sand and gravelly sand.
Foundations and roadways in these areas can be handled similar to those of GTU-3. In
areas where bedrock is encountered at or near the surface, excavations for foundations and
roadways may require blasting. In areas of high clay content, such as the lower portion of
GTU-4, the clay will be susceptible to shrink-swell and frost heave.

Foundations and

roadways in the clay may need to be excavated and structural fill pl.aced. This fill could be
sand and gravelly sand taken from areas of Terteling Springs Formation.
The area of GTU-6 consists of large blocks of sandstone rock topple. Excavation of
foundations and roadways in this unit will be difficult.

These blocks will need to be

excavated and moved aside. Prevention of blocks and rocks from rolling down the steep
slope will be a problem. Construction in GTU-6 should be avoided.

Further Evaluation
This preliminary soils and geologic evaluation was prepared to help provide
preliminary information for planning and development of the property. The information is
not a substitute for site-specific geological and soils engineering evaluations required for
final design. Additional evaluation should include subsurface soil exploration by drilling and
backhoe test pits for soil sampling and laboratory testing, detailed geologic mapping, ground
water and drainage studies. Slope stability studies should be carried out in areas where the
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Boise Foothills volcanic assemblage has been identified. Additional studies should be carried
out in areas containing a high clay content. These studies should be presented in a final soil
and engineering report. Individual lot owners should be made aware of possible existing site
conditions, and all engineering reports giving specific recommendations and opinions.

EVALUATION LIMITATIONS
This report has been prepared to aid in planning and development of an
approximately 100-acre parcel located south ofNorthridge Subdivision in portions of the SE
1/4 of Section 12, Township 3 North, Range 2 East, and a portion of the SW 1/4 of Section
7, Township 3 North, Range 3 East in Boise, Ada County, Idaho. Our services consist of
professional opinions and conclusions made in accordance with generally accepted
geotechnical engineering principles and practices. This acknowledgement is in lieu of all
warranties either expressed or implied. This report has been prepared for a preliminary
evaluation to propose development of approximately 100 acres of property described in the
legal description given above. The report should not be used for final planning and design
of other adjacent developments or properties.
The following plates accompany and complete this report:
Plate 1:

Vicinity Map

Plate 2:

Soils Map

Plate 3:

Geologic Map

Plate 4:

Slope Map

Plate 5:

land Use Hazards Map
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8653 W Hackamore Drive, Boise, Idaho 83709
208 376-8200 / Fax 208 376-8201

December 31, 1997
Proposal No: PB-1798
Mr. Dick Pavelek, Mr. Tim Day
Peregrine Springs LTD Company
550 Troutner Way
Boise. Idaho 83712

RE:

PROPOSAL
Geotechnical Engineering Evaluation
Intrastructure Improvements
Peregrine Springs Development
Boise, Idaho

Gentlemen:
Strata, Inc. is pleased to provide this proposal for a geotechnical engineering evaluation
related to the infrastructure improvements for the proposed Peregrine Springs residential
develop.!llent to be located in the Boise Foothills generally south of Table Rock Road, east of the
Morningside Heights project. We previously prepared a preliminary soils and geologic
evaluation for the project, dated September 29, 1992. The preliminary report described the
geology of the site, characterized the general soil types expected and described potential
geotechnical impacts on development. Land use hazards and geotechnical terrain units were also
mapped as a part of that previous work. No subsurface exploration was conducted.
It is our understanding that only the subdivision infrastructure including roadways,
utilities, detention ponds, and related facilities are to be constructed at this time. However, to
plan and construct these facilities, several lots along a drainage in the northern portion and in the
northeast portion of the development will be graded. Each residential lot will be developed by
the individual owners, and grading and other improvements will not be performed by Peregrine
at this time. Geotechnical services on the individual lots will not be performed at this time and
are not included in the current scope of work.

SCOPE OF SERVICES
Our geotechnical evaluation for this project will be performed to provide information for
planning, design. and construction of the general development improvements as outlined above.
Our work will culminate in the presentation of a soil and geologic report that will address
subsurface soil, rock and ground water conditions and idencify areas of related concerns that in
our opinion may cause unique design of construction criteria, or as a worst case, present potential
fatal flaw issues. The report will include recommendations for the development of earthwork
and grading, pavement sections and slope design, soil/rock excavability. soil activity. drainage
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other geotechnical engineering issues that we may consider relevant to the project. The report
will not address specific, individual lot issues such as bearing soil, allowable bearing values, lot
earthwork. drainage, settlement. and soil activity.
Based on the nature of the anticipated facilities, a subsurface exploration consisting of
exploratory test pits will be utilized for evaluation of the site. Backhoe excavated test pits allow
for direct visual examination of the subsurface, extending to depths of up to 15 feet. Test pits
also provide a basis for assessing the excavability of the earth materials encountered. However,
excavation of test pits typically results in a relatively large disturbed area (on the order of 3 to 5
feet wide by 15 feet long) with lightly compacted backfill subject to later settlement. If test pits
are excavated in areas planned to support structures or pavements, etc., remediation of test pits
would be required during earthwork and grading operations for the proposed site improvements.
We expect about 20 trackhoe-excavated test pits would be excavated in the proposed roadway
alignments, drainage/retention areas, cut/fill locations, and where unusual features are observed,
to evaluate the subgrade soils and subsurface conditions in those areas.
Test pits will be excavated by a small trackhoe excavator, which provides more power
than a rubber-tire backhoe and will allow for better assessment of excavation characteristics.
During ~he field exploration, the exploratory test pits will be continuously logged and samples will
be taken by our field engineer. Representative samples of the soils encountered will be obtained
at frequent intervals. All samples collected will be returned to our laboratory for further
classification and testing.
Appropriate laboratory testing will be performed on samples to determine the grain-size
distributions, density, strength range, frost heave, swell potential, and other characteristics
necessary to provide the basis for calculating the geotechnical parameters. Laboratory tests may
include mechanical (sieve) grain-size distribution tests, maximum density/optimum moisture
content, in place density, direct shear strength, Atterberg limits, and other tests applicable. Two
R-value tests will be performed to provide a basis for pavement section design.
A report of our findings, conclusions, and recommendations as described above will be
prepared and will include the following :
•

A description of the site surface and subsurface conditions encountered.

•

Description of the methodology used during our field exploration and testing.

•

An evaluation of the overall site conditions and geotechnica1 opportunities and
constraints for the development as it proceeds.

•

Recommendations for earthwork, compacted fills, backfills, pavement design,
permanent slope design, support of temporary excavations, and utility installation, and
related geotechnical considerations pertaining to the design and construction of the
proposed infrastructure for the development.
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We anticipate that this investigation can be completed within about four to five weeks of
your authorization to proceed. We will provide a confinnation of our schedule and completion
date upon receipt of your authorization. Results of our field investigation and laboratory test
results can be provided to you for purpose of planning and roadway design as soon as tests are
completed. Three copies of the final report will be submitted and/or distributed in accordance
with your instructions. Please let us know if you have any special deadlines or other requirements
and we will do our utmost to accommodate you.
FEES

Based on the scope of work outlined and our understanding of the project site and
proposed developmenTis described, we have estimated the fees for this work as shown in the
attached fee breakdown.
This fee is based on the assumption that access would be provided to the project site for
our equipment and personnel. Prior to commencing our field work, Strata will contact the utility
location service, Digline, for utility markout to check for possible conflicts with existing
installations. If it is necessary for Strata to perform additional services for location of utilities or
to make repairs to installations not properly located, additional fees would apply.
The scope of work described in this proposal does not include the investigation or
assessment of any hazardous chemical materials that might possibly be present on or around the
site. Our fee for this soil and foundation evaluation is based on our understanding of the
proposed construction and anticipated subsurface conditions. If design plans change significantly,
or if the subsurface conditions are significantly different than what we anticipate, then our work
scope and fees may need to be adjusted accordingly. The fee indicated above includes the
backhoe charges for the subsurface evaluation described. The fees indicated also include three
bound copies of our soil and foundation evaluation report. Soil samples obtained during our
subsurface evaluation will be retained for 90 days. After 90 days, all soil samples will be
discarded unless we are requested in writing to retain them for a longer period.
Time for meeting attendance is not included in the fee quoted above, and attendance at
meetings would be charged on a "time spent" basis, at a rate of $110 per hour for the principal
engineer, and $75 per hour for the project engineer. Consultation services with these or other
groups to facilitate project approvals or address additional technical issues would also be
performed on a time and expense basis at the rates quoted. We expect to participate in project
planning meetings with the design team, city representatives and others as the project progresses.
You may indicate acceptance of the proposed scope of work and associated fee by
signing, initialing, and returning one copy of the attached Agreement for Services. We are
prepared to commence our services upon receipt of your authorization.
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ADDITIONAL SERVICES
~otechnical Evaluations of Individual Lots

We will recommend, as has been verbally agreed, that Strata perform individual
geotechnical evaluations for each lot within the development to provide detailed information for
geotechnical design of foundations, retaining walls, slabs-on-grade, pavements, etc. and satisfy the
requirements of the City of Boise Foothills Ordinance.
Additional field exploration would include at least 2 test pits on each lot and laboratory
testing would be conducted to assess specific geotechnical engineering properties of the on-site
materials, such as soil plasticity, swell potential, shear strength, and compressibility
characteristics. A geotechnical report would then be prepared providing specific information for
geotechnical design and construction of the residence. Based on our previous work at the site,
we will provide these individual lot evaluations for a fee of $1,400 per lot. This fee would be
valid until December, 1999. After that, we propose to re-evaluate this fee based on our cost at
that time. This fee includes up to two site visits by our field engineers for follow-up observation
(not to exceed 3 hours, total). Additional field observation, if required, would be charged on a
time and expense basis. This fee would apply to conventional residential construction, 2 stories or
less in height with one basement level maximum, on lots one acre or less in size and assumes a
building envelope exists for each lot. An additional fee of $200 per acre would apply to areas in
excess of one acre.
The work described herein covers the current requirements of the City of Boise; should
the development requirements of the City change, we reserve the right to adjust our fee
accordingly to cover the work required. Although we have a good relationship with the City and
our experience has been that our reports have been routinely approved, we cannot give an
assurance or guarantee that these reports would be accepted or that additional conditions of
approval would be imposed, since these are not within our control.
Grading and Drainage Plans for Individual Lots

Grading and drainage plans can also be performed for individual lots based on Strata being
retained and authorized by individual lot owners. If the topography of the lot is provided to us as
computer disk file (AutoCad or other standard format file) or blueline drawing, we expect that
these plans could be prepared for a fee not exceeding $1,400_ We will commit to this fee limit
until December 2, 1999, at which time we would need to re-evaluate our costs and may need to
adjust the price accordingly.
Construction Observation and Testing

We recommend Strata be retained to provide observation testing, and consultation during
the construction phase to verify our design assumptions and provide quality control for the
infrastructure improvement portion of this project. Strata's credentials and experience in the area
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of materials testing for earthwork, concrete, asphalt, and steel reinforcement are unsurpassed in
the region. These services are typically provided on a time and expense basis. If we are not
retained to provide earthwork construction observation and testing, we cannot be responsible for
soil engineering-related construction errors or omissions.
GENERAL CLOSING REMARKS

Strata, Inc. has performed numerous evaluations for projects of all types throughout Idaho
and the northwestern United States for over 20 years. As a result, we are very familiar with the
soil and geologic conditions and are in a position to provide extremely responsive services. Our
Boise office has five licensed engineers on staff, each with advanced degrees in
geotechnical/geological engineering. Strata, Inc. also performs testing and inspection services in
accordance with the applicable ASTM, AASHTO, and ICBO criteria. Strata maintains an
i\ASHTO accredited laboratory facility in Boise, Idaho and Spokane, Washington. These
laboratories meet ASTM qualifications as set forth in ASTM E-329, C-1077, C-1093, D-3666,
and D-3740 Strata's Boise laboratory is the only private sector AASHTO accredited, full-service
engineering materials lab in Idaho. In addition, Strata is a member in good standing of numerous
professional organizations. We believe our technical expertise, resources, detailed knowledge,
and experience uniquely qualify us to perform the work outlined above in a timely and costeffective manner.
Thank you for the opportunity to prepare this proposal. We look forward to working
with you on this unique and exciting project as it progresses. Should you have any questions
regarding this proposal, or the scope of work and associated fees, please do not hesitate to
contact our office.
Sincerely,
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BREAKDOWN OF ESTIMATED FEES
GEOTECBNICAL ENGINEERING EVALUATION
Peregrine Springs Development Boise, Idaho

Ouantitt
Projecl Coordination, Set-1m, Management
Staff Engineer
Project Assistant
Project Engineer
Principal Engineer

Unit Price

2 hours
3 hours
10 hours
4 hours

$55.00
$30.00
$75.00
$110.00

Extension
$110.00
$90.00
$750.00
$440.00

Field Exploration
Trackhoe rental (including operator)
16 hours
Field Engineer - utility clearance, logging, sampling 14 hours
Geological Engineer
4 hours
Nuclear Densometer usage
l day
Field supplies

$85.00
$55.00
$75.00
$25.00/day
(est. total)

$1,360.00
$770.00
$300.00
$25.00
$50.00

Laboratory Testing
Soil moisture content tests
Grain size distribution
Atterberg limits - plasticity
Resistance R-value tests
Direct Shear tests

5 each
5 each
10 each
2 each
2 each

$6.00
$42.00
$48.00
$250.00
$225.00

4 hours
18 hours
6 hours
2 hours
6 hours
10 hours

$55.00
$75.00
$110.00
$40.00
$45.00
$30.00
(est. total)

$30.00
$210.00
$480.00
$500.00
$450.00

Analysis and Report Preparation
Staff Engineer- collection and data preparation
Project Engineer -site recon, analysis, report prep
Principal Engineer - review and oversight
Technical Editor
Drafting/CAD
Project Assistant - report assembly
Reprodu1..1ion & Binding

Estimated total fee for investigation as outlined above:

$220.00
$1,350.00
$660.00
$80.00
$270.00
$300.00
$120.00
$8,565.00

NOTE: Some variations may occur between the individual items; however, the estimated total will not be
exceeded without prior authorization.

This breakdown does not include meeting time or additional consultation services. These items would be
invoiced as an additional item on a time and expense basis.
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BREAKDOWN OF ESTIMATED FEES
GEOTECBNICAL ENGINEERING EVALUATION

Peregrine Springs Development
Quantity
Project Coordination, Set-up. Management
Staff Engineer
Project Assistant
Project Engineer
Principal Engineer

2 hours
3 hours
10 hours
4 hours

Boise, Idaho

Unit Price
$55.00
$30.00
$75.00
$110.00

Extension_
$110.00
$90.00
$750.00
$440.00

Field Exploration
Trackhoe rental (including operator)
16 hours
Field Engineer - utility clearance, logging, sampling 14 hours
Geological Engineer
4 hours
Nuclear Densometer usage
l day
Field supplies

$85.00
$55.00
$75.00
$25.00/day

(est. total)

$1,360.00
$770.00
$300.00
$25.00
$50.00

Laboratory Testing
Soil moisture content tests
Grain size distribution
Atterberg limits - plasticity
Resistance R-value tests
Direct Shear tests

5 each
5 each
10 each
2 each
2 each

$6.00
$42.00
$48.00
$250.00
$225.00

$30.00
$210.00
$480.00
$500.00
$450.00

4 hours
18 hours
6 hours
2 hours
6 hours
10 hours

$55.00
$75.00
Sl 10.00
$40.00
$45.00
$30.00

$220.00
$1,350.00
$660.00
$80.00
$270.00
$300.00
$120.00

Analysis and Report Preparation
Staff Engineer- collection and data preparation
Project Engineer -site recon, analysis, report prep
Principal Engineer - review and oversight
Technical Editor
Drafting/CAD
Project Assistant - report assembly
Reproduction & Binding

(est. total)

Estimated total fee for investigation as outlined above:

$8,.565.00

NOTE: Some variations may occur between the individual items; however, the estimated total will not be
exceeded without prior authorization.

This breakdown does not include meeting time or additional consultation services. These items would be
invoiced as an additional item on a time and expense basis.
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STRATA, Inc.
AGREEM ENT FOR GEOTECHNICAL ENGINEERING SERVICES
l'rojcel J,l'o/Propooll Dace

1',1"'1>ct (Clxnl) N1111<

PB-1798 / December 31, 1997

Peregrine Springs LTD Company, Mr. Dick Pavelelc, Mr. Tim Day

Proj«r Namo

Plojeci Lococicn

Peregrine Springs D.:v.:lopmimt - lnfi'astructurc Improvements

Boise.

[d;,,ho

SECTION l: SCOPEOFSER VlCES
trail!. Inc. shmll pc,fom1 th~ 'IC'l"Vices & tt:su u ou1Jinod in the attaahcd Scope
of Work. which may be llmcndcd by Cllc:111 & Sr.ral3 in writing. If St.nll:I
provided Client with a writing conJirming the chnngc in scope, it slmll become
on 1UT1crndm.cn1 to this - ~cnt unless Client objccllr in writing within S
working days llfter receipt. All work perfonncd by Strata 111 tho project is
subject 10 the lCffllS & limil.lltionr. ofr.hiii Agreement. If work is performed. but
the pllCtie$ do not reach agrc:emc:nt concerning modificaliO!l5 to Lhc scope of
work or compensation, th.:n the tcmw &. luniu,1ions of this Agrc-emenl apply to
such work. oxcqit for Im payment terms. Disputts .:onceming modillca1iona to
S1.-ope1 or ~'Onlpmsation, shall be mrolvcd pu111uan1 to Sec1ion 16.

existing project site(s). Stnala will operate with reasonable caro to minimize
danugo to the projt<:1 sitc(s). TI1e cost f rq,airing such damage will be borne
by Client and is nol includ.:d in the foe urtle3.'I othe,wise .uicd; COCTOC1.ly
dcsigna.te on plans to be fumishtd 10 Strnta, the (OQtion f .ill rubsurli.ce
structures. such ,u pipes.
• cables & ulilitic:s within tho propeT't)' llnco of
lhc project site(~) und shall be respon:1ib le lbT w-ry damage inldvt:r1a\lly caused
by Stnlta 10 any such structure or u1ili\y not so de$ignittil CliC'IU unnts Iha
acC\li,cy of my infonnstion supplied by it to Sllala and "cknowledgcs that
Strltla ill entitled 10 rely upon such information without verifying illl &CCIUKy.
Supply to Str ta llll infonnntio.n &. documents in its posses.,ioo Of koowlcdg,e
which are relcwnt to the services herein described. Prior 10 Ibo commenccmeni
of 1111y services in conn.:4,'llon with a specific property. Client shall notify Strau.
of uny known potential or po,5.Sible hc11lth Of' safely hazard.., cxisling on lie&(
the project. silo, with particular ~f.:rcncc to haurdou. nutcriab or oondltlom.

SECTION 2: METHOD OF PAYMENT

°'

Strata will. 10 tho best of their ~bility, perform lhe services & accompli&h lllCO
objectives defined in this Agrtffllfflt within .uiy written cost cstimat.: provided
b Sltalll. All work pcrfonned under lhi, Agrcemcnt shall be on II time &

matm11l~ llasis 01 lump sum unless olhCTWise spccil1cally ogrco:.d lo in writing
by both parties. Tut use of an .:stimate of fees or of "not to exceed" limitation
is nOl a guar11111c-e that lhc w rk: will be: completed for thaJ 41110unt; rather, it
indicates lhat Slrala shall not incur fee:s & Clq)alSCS in exc~ of the cstimllto 01
limitation amount without Client's greffllent to do so. Client recognius that
tho imrued cosu are bllSCd on Strnta's best 11xperience & judgment 1111d that
successful o.:ompldion of seTVices wilhin !mt estimated cost CM be intluerii;;,,d
by c:h1111ges in worl<scop,: & :ic cdule a., ncc:dcd by Client & by presently
unforeseen circums1W1ces. Strata. shall bo paid as set forth in the Proposal.
Client &: Str.Ua agree !hnt the schedule of charges shall be subjo=ct to review
from limo to time & llJTlendcd .i.s ppnipriatc to ren~ Stra.r..i's thcn cunent fee
structure. Strata shall provide Clicm Ill least 30 days advance notice of any
chnnges. Unless Client objects in writing 10 the proposed llRIC!lded fee
structure wilhin 30 days of 110tifi~llon. the N11C11di=d fee lti'U<.1W'e wll be
im:orporut.cd into this Agrccn1C11t and wll supersede il.llY prio, tee su,u;ture. If
Cli~nt objects 10 the wneTidcd fee structure, Jll1d Stralll & Client cannot gree
upon new fee structure "'ilhin 30 days aft~ notice, Slr:!.U TTl!\Y terminate thiJ
Agr«ment ttnd be compcns.itcd a,, set forth under mnination. All invoices
are due on receipt. If Client fails to m:lke any payment due Strata for services
& expenses within 30 days after receipt of Strata's invoices, the amounts due to
Strata shall, thereafter, will bc: subject to a S2S.OO rebilling charge.
SECTION 3: PROFESSIONAL RESPONSIBILIT Y
S l:L olim ditfcrenl l.:vcls of gcoc«hnical ¢ngin«ring services 10 suit the
d.:,ire, It needs of diff.:r-cnt ·lic:nt1. Although the po,,.:;ibility of orror C4ll never
be .:llminall:d, more deeailcd & .:xU:nsivo services yield moro information &:.
reduce !ho probability of .:nor, but at i.nQ-eued COIII.. Client mu.t determine the
level of service adequate for its putpOMS and warrants that it ha.1 reviewed the
scopo, uf wurit LUJd luis detcnnined lhat it does not need or want a grearer lcvol
of service than thl!.t being piuvided. Subject to limitation, inh<renl in the
agreed scope of work u to the degree of care, iUDOUnt of time&:. ~xpenscs to be
incurred, md subjo:ct to my other limitatiOlllll con1aincd in !hi. Agrecmmt,
Strata shall perform its services consistent with that level of care & skill
ordinarily exercised by other professional mgin=s under similar
circumstances at thc time the :iC!"Vicc:s are performed. No w:irranty, ¢xprc:ss 01

implied, is included herein.
SECTION 4: CLIENTS RESPONSIBILlT !ES

In addition to payment for the services pcrfomtcu wider this Agreement, Client
agrees to: ..\ssist & coopcntc with Stnta in any manner necessary and within
its ability to facilitate Stnta's perfonnance under thi., Agreement; Designate a
representative who will have authority to receive all notices &: infonnation
pertaining to this Agreffllent and who will cnun~iale Client's policies &
decisions and assist 35 nc:cessary in mattm pertaining 10 the project &:. this
Agreement Climt's reprcs.mtative will be subj~ to change by written notice;
Provide accc:ss lo and/ or obtain permission for Strala lo mlcr upon all
property, whi:th,:r or not owned by Client as required 10 p,:rl'onn & complete
the services. Clio:nt recognizes that lhc use of inv.:stiga1ive equipment &
prnctkc may unavoiittbly :ilt.:r conditions or :ilfc~t the cnvironmo:nl at the

SECTION .S: CHANGED CONDITIONS

If, during the course of this Agreement, conditions or circwnslanc:cs an,
discovered which were not cont.emplated by Strata al the commcnccmcnt of
this A.grcenr"nt, Strol:I shall notify Client in writing of lhe newly discovered
conditions or circumstances. and Client & St.nlta shall renegcciau. in good
faith, the temu & conditions of this Agrc:cmcnt. lf:tmendcd tenns & c:oaditions
cannot bc: agreed upon within 30 days aftc,- notice. Strata may tcnninate thiJ
/\g)'ccmenl and be comp,:nsat.:d as set forth in Section 1~.
SECTION 6: HAZARDOUS MATERIALS

Client understands that Strata's services under this Agreement are limitod to
geotcchnical cnginc...wr, .ind tlw Strata wll have no resporwlrility to locate,
identify, evaluate. lfcal r otherwise, consider deal with lw:atdooJs IDllclrialL
Client shall be soldy responsible f01 notifying all oppiopri1111: rcclcnl, stale,
municioal or Olhcr govmunmtal gencics, including the polalli.tlJy dfcd.cd
public. of the exilltencc or ffi )' haz.anlow moterials loeatcd on or in Iha projoct
si111. or located uring the perfomwu.:c oJ thl,. ~ t . 'The cxislmoa or
discovery of hazardous materials shall constitute a changed cuuditiou under
tJii.s .\.gr«mcnL"HIIZ:ll'dou.s matmals" arc defined in this AgreemeuS u any
toxic subst4nccs. chemicals. pollulllnts or other matCTiaL~ in ~vcr fom, «
stat.:, that are known or suspected to adversely atfecl the health A safety of
humans or of animal or plant orgwusm,, or vhich are known or suspected lo
impair the environment in any way wlul1s0aver. Client waivco .ny claim
against Stra.ta, and agrees to indemnify, defend & hold Strala md ita
employees. consultants and/or subcontractors, bannless from IIIY .;&aim or
liability arising from Strata's mcountering of unanticipated asbmoa or otbahazardous materiab or suspcdcd ltaz.ardowi materials. Client al.lo ..,_ to
compen.,ale Strata for any time spent & expenses incumd by Slnla in defemc
of any such claim.
SECTION 7: CERTfflCAnON S

Strata shall not be required 10 e:cecuic any certification wnh reprd to work
perform,=dlt-=sted/obso:r,·(d under this Agreement unless: I) Strata believes !hat
sufficient wori( has b.,,m performed by Stro1la to provide a. ,ufficicol bais to
issue the .:ertifa:alion. 2) Strnla believes that lhe work performed. laled or
observed me-ers the 1.Titma of the certification. and 3) the .:xaa form of such
certification has been ipproved by Strata, in writing. priar to cx.ecuticn of this
AgJeement. .-\ny certification by Strata iJ limited to an c,q,naai,11 of
profCSl!lional opinion based upon the service performed by Stra&&. and doa aot
constiMe a warranty or guaranty, either expressed or implied.
SECTION 8: ALLOCATION OF RISK

11te total cumulative liability of Strata. its shareholdcn, direcu,rs. ~
cmploy«s &: agents. 10 Client arising from services performed ar to be
perf=d by Stratt whether in contract, indemnity. conuibUlion. tar1. 01'
otherwise, and including attorney's fees due under this Agrecmclll. mil 00(
exce.ld IOO°'o of gross .:omp,msation received by Strata under this .-\gWIDml
or SS0.000. whichevl!T is greater; provided, howevl!T that such liability mall be
Lnitiala:_ _
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further limited in the following aspects; Strata shall have no liability to Client
for ;my special, consequential, incidental or penal loue,o or damages including
but not limited to losses, damages or claims related to the unavailability of
Cli.:nt's property or facility, shutdowns or JerVice interruptions, loss of use,
profits or revenue. inventory or use charges or cost of capital or claims of
Client's customers; and for losses, damages or claims arising from damage to
subterranean stsuctures or utilities which are not correctly shown on plans
fumish~d by Client to Strata during the performance of authorized services or
which ue not called to Strata's attention by ClienL Client shall indfflinify &
hold harmless Strata, its agents, subcontract=, directon, officen &
.'111ploy•es ("S trat:i Ent ities"} o.nd gainst o.ny and :Ill claims. uits, liability
<1An1ages. injun.tive or ~quitable rcliof, ~Xpt'IUCS, including attormy's fees or
01hc:r loss arising from d;,ma e lo .subtemin.:an struC'IUres or utilities which ue
1101 corr<ctly shown on plans furnished by Client to Strata; or for the disposal,
r'!lease, discharge, treatment oc transportation of haurdoua materials, or tho
axposurc of any p,!'fSO<l 10 hUILfdowi moteri als, or th., environment duo 10
dis.:huge, disposal. release or exposure to h;izo.rdous m3terial. Stm1a grte11 10
inr.lemnify & hold hann.lcss Client, and ill! officers, dirce1ors, :uid .m1ployees
from & againsl UJY and all claims, suits, liability, damages, injunctive or
equ itable relief. expcnus, including attorneys' foes or oth.'!' las., to the eKtent
caused by Strata's mgli gmt perform•nc:e of its acrvices under this AgrccmmL
The indemnity obligatioll5 & the limitations of liability establ ished under this
grcement shall survive the expimtion or 1crmiM1i011 of this Agreement If
S1r.1u, provides services lo Client, bul <mich the parties do not confirm through
~11ccution of :ut amendmmt to this Agreement, the obligations oft.he parties 10
indemnify & the limit.atiOl\!I on Ii bility ~bli.shed under rhis Agreement shall
3pply to such services !LS if an amendment had been executed by the parties.

SECTION 9: OWNERSHIP & MAINTENANCE OF DOCUMENTS
nle.u
Client provided documct}ts will rerrmin the property of Clitnt.
0U1crwlse specified in the scope of work, all documcnlll 8r. information
obt.ai.ncc.l or prepared by Stral.3 in connection with the !)l!l'formanco of the
services, including but not limited to Strnta's reports, boring !op, maps, field
dnl4. field notes, drawings 8r. .5pe(lificatiom , l3borntory test d414 &: other
similar documents are the property of Strata and Strata shall, in its sole
discretion, have the right to dispose of or retain the documents. Strata retains
the iight of Jwuersh ip wiU1 rdllpect 10 any palcntablo conceplS Qf op.yrigl)l!)ble
malcruils 1ilffiligftorrr :;;erviccs:-Strata ludl·havc:-thrngh to·usc:-thc-documentsfor any purpose. Climt wll have the right to reuse the documcnl.'t for
pur-po5CS res.sonably connected with this proj~-.."I. including desig11 & licensing
requimnenlll for which the servi es are provided.

SECTION 10: SAMPLES & CUTTINGS
[f in-house laboratory, t.:sting or anal)o1ic services are provided by Strata,
Strnta shall pr,;s.!1VC such soil, rock, water, or other sampl-=s obtained from the
oroject s ire as it dttms nccdSru)' for !h~ project for not longer thnn 90 day,i
after issuance of any documents that include the data ootain!!<l from these
$ampl.:s. Client $hall promptly pay &. be responsible for the removal & lawful
dispOS3I of contaminated s:imples. cuttings & luizardous substances, unless
01hu amingc:mc:nts are mutu:illy agreed in writing. Client 'lball lllke custody of
oil monitoring wells &. probes during an investigation by Stram, and shall take
1111y 1U1d nil neces.s:uy steps for the proper maintenlUlce, repair or .:l~ ure of
uch wells or prob.ls at Clio!nt's expense ifso requested by lnlm..

proceeds for financing purposo:s. Strata may subcontract f<>r !he services of
other, without ohtainin~ Client's consent where Strata deems ii necessary or
desirable.
SECTION 13: LIMITATION OF LIABILITY
Client agrees to limit Strata's liability to Client & all third parties arising from
Strata's professional act.,, errors or omis.1ions, .uch !hat the total agrcplc
liability of Strata, including but not limited to attorney's fees & costs, shall not
exc.eed $50,000 or Strat.a's total f,:,: for the services rendered on this project,
which.,ver is greater. Client furth.:r ~grecs to require of the contractor & his
subcontractor or othtr third parti"" an identical limitation of Strata's liability
for damages sulfered by 11w .:ontractor, subcontractor or any thitd party arwna
from Stnata's professional acts. em,n or ornissiona. If client does not so olQin
such identical limitation of Strata's liability, Client shall indemnify, defend A
hold Strata Entities, harmless from any claim or liabilily which may arise a1 a
result of such failure by Cliimt.

SECTION 14: SUSPENSION & DELAYS
Client may, at any time, by 10 days written notice,~ performance of all
or any p4l1 of the service, by Strata. Strata may terminate this Agroement if
Client suspends Strata's work for more than 60 days and be paid as set forth
under Termination. [n the event Strata'5 field or technical work is suspended
by Client or interrupted due to delays other than delays caused by Stnta, the
time for completion of the performance of the services shall be appropriately
adjusted and Strata shall be equitably compensated (in accordance with
Strata's current fee schedule) for the additional labor, equipment, and ocher
charges associated with maintaining its workforce for Client's benefit during
tho delay or suspension, or at the option of Client, for such similar charges that
are incurred by Strata for demobilization and subsequtnt remobilization.
Strat.a shall not be liable to Client for any failure to pcrfonn or delay in
performance due to circumstances mtirely beyond its conlro~ includin&, but
not limited to, pollution, contantination, or release of hazardous subsunccs,
strikes, lockouts, riots, wan, fires, flood, explosion, "acts of God", adverse
weather conditions, acts of government, labor disputes, delays in ~ o n
or inability to obtain material and ,:quipment in the open market.

Strata and Cliait may lfflninate this Agreement for convenience upon 30 days
written noticc delivered or mailed to the other party. In the event of
termination, other than caused by a material breach of this A&fCCIDCl1l by
Strata, Cli.:nt shall pay Strata for the services performed prior to the
termination notice date, and for any necessary services & expenses incurTed in
connection "'ith the tennination of the project.
SECTION 16: DISPUTES

Strata shall perform its services under this ~\grc11111en1 as an i.n~dent
contractor, and ill! o:mployees shall at all limes be under ill! sole discretion &
control. Slr.lta shall have full power & authority to !elect the means, manner
& method uf ~ompl..iing services for individual jobs without detain. .:ontrol, or
direction from Client.

All disput.:s between Strata 8r. Client shall be subject to non-bmding
mediation. Either party may dc:mand mediation by serving a writtffl DOtioc
stating the =tin l nature of the dispute, the amount of time or money
cloimcd, and requiring that the: IIl.:lttc:r be mediated within 4S days of service of
notice. The mediation shall be administered by the American Albilnlioo
Association in accordance with their most recenl Consuuction Mediation
Rules, or by such other ~ or organization a1 the parties may qrec llpOIL
No action or suit may be commenced unless tho mediation did n« OQ:Ur
within 45 days after servioe of notice, uic mediation oc:cumd but did ooC
resolve the dispu~. or 3 statute of limiwtioo would d n~ if suit was not filed
prior to •IS days :ifter service of notille. If any action or procecdil!g ii
commenced to in1erpreL enforce, reform or nullify :any of lhc t.cnns of tbu
A ~ t . or to .seek danmge:s for the breach of 31\Y f its provisions, the
prevailing party shall be 11wu<kd r..asonablc .ittomoy's fees. coat, & o;q,,,::mcs.

SECTION 12: ASSIGNMENT .-\ND St,clCONTRACTS

SECTI01' 17: AL'THORlZATION

_-UI documents ore prepared solely for ~ by Client :ind shall not bc provided
.iny othtr ~ n or .mtity without Straw's written consent. nor shall they be
m.m1ioncd. .:ommuni~-ated, dii1CI03Cd or rcfCTTed 10 in nny offering ~ircular,
sccuritic:s offo:ring. loan applicntion, rc31 est.ale sales do,:umental.ion, or similar
promotional m.a.terial, without the express writtm authorization of Str:11a.
Client i h II di:lend. indemnify & hold hannltu Str:11ll. its offic,,n,
shareholdffll & .m1ploye.!$, from nnd ag:iinst any action or proceeding brought
by nny pmon or entity cl.1iming to r~ly upon infonna1i011 r opinions
.:ontaincd in reports or other documents provided to su.:h person or enlity,
publ ish~d. disclo,cd r referred Lo withoul Str,u:n's writt.:n .:onsenL :-lo other
part uth.:r th!Ul Clie111 may rely, and Cl i.:nt hall rtlllkt no represc:nt3lion 10
llllY p:irty lhnl such pm y may rely, un JocumcnlS without StrQtn's e~C$$
,\'tiucn ~uthori1,1tion. ;'4~ith.:r pllt'ly shall =ign uus ...\gJv,:mc:nt, or :iny p4l1
lhareot: without lhd writt.:n ~onsent of th~ other party. dllc.!pl an assignment of

Thi.1 Agrecmo:nt reflect, th.! ~ agrMnant of the parties with respect to its
tenm & sup=edcs 3Jl prior 11g:rttmcnts, whether written or Ol'al. CliCIII :1grca
lhAt he has fu lly read & undei=ds this Agecmcnt A by signing !.hi.s
Agreement authorizes S11'313 to proceed \\ilh services.

SECTION 11 : RELATIONSHIP OF THE P.--\RTIES

10
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Boise, Idaho

PREPARED FOR:
Mr. Richard Pavelek
Mr. Tim Day
Peregrine Springs Limited Company
55 Troutner Way
Boise, Idaho 83 702

PREPARED BY:
Strata, Inc.
8653 West Hackamore Drive
Boise, Idaho 83 709
(208) 376- 8200

February 20, 1998

EXHIBIT

I

9

BC001842
Page 463

TABLE OF CONTENTS

PAGE
INTRODUC TION .......................... .. ............... ... ...... ...... ... .. .............. ... ................. .... ... ...... . 2
EXISTING SITE CONDITIONS .............. .. ...... ........ ......... .............. .... ..................... .... ....... 3
PROPOSED DEVELOPl dENT ..... ............. .... .. ...... ........ .............. ....... .......... .. ......... ..... .... .. 5
FIELD EXPLORAT ION ........ ...... ..................... ...... .. ...... .... ........ ................ ....... .. .. ....... ... .... 6
LABORATORY TESTING ............ ... ... ...... ........................... ........ ... ...... .......... ........ ..... .. .... 7
SUBSlJRFACE CONDITIONS .............. ... ............. ... ........ ....... .. .. .... ... .......... ....... .. ... ... .. ... .. 7
GEOLOGY AND SEISWCIT Y ........... .................... ........ ........ ....... .... .. .. ......... .... ............... 9
Geologic Evaluation .... ....... ..... .... .. .. ... .......... .......... ...... .. ... ..................... ......... ... .. .. ....... ... 9
Regional Seismicity ............................................. .. ...... ..... .. .. ......... .. ... ... ... ............. ... .. .... 11
OPINIONS AND RECOMMENDATIONS .. ................ ....... ....................... ... ............. ....... 12
General .... .... ........... ........ ... ...... .... .... ......... ........... .......... .. ................ ....... ....... ... ....... .... ... 12
Geologic/Seismic Considerations ................... ......... .. ..... ..... ................... .. .... ......... .... ... .. . 13
SoiVSubsurface Conditions ..... .... ......... .... ...... ...... ........ .... .. ........ ..... .. ...... ... ............... ...... 14
Soil Corrosivity .............. .................... ........ ......... ... ............. ...... .. .. ..... .. ... .... ............. ...... 17
Changes in Earthwork Volumes ... ..... ............. .... .. .. .. ...................................... ..... ... ......... 18
Slopes and Embankments ................................... .. ............ ........... ............. ........ ... .. .. .. ..... 20
Site Preparation/Earthwork .. ....... ......... .. ....... .. ....... ...... .. ......... ............ .. .............. ... ........ 21
Wet Weather Construction ................ .... ... ........... .... .... .... .. ...... ..... .... .. ... ............. ......... ... 27
Blasting Requirements .. ..... ................. .... ....... ... ... .... .... .. ........ ......... .... ...... .... .. ... ........ ..... 28
Utility Excavations ... .. ..... ..... ..... ....... ... ............... .. ... .. .. ....... ............................ ... .. ...... ... .. 29
Asphalt Pavement Evaluation and Considerations .... ...................... ..... ............. ............... 30
Site Maintenance and Drainage .... ................... .. .... ......... ................ .......... .. ... .......... .. .. .... 31
Future Construction of Residences on Individual Lots ..... ... .. .. ..... ... ........ .. .. ..... ........... .... 33
Plan and Specification Review ........ .................................................. .. ...... .. ................ .... 34
Observation and Testing During Construction .................. .. ... ... ........... .......... .................. 34
LTh1ITATIONS ... ..... .. ...... ... .......... .... .............. ....... ... .. ...... .. ... .. ... .. .... ... .. ... ...... ... ... .... ......... 36

BC001843
Page 464

REPORT
Geologic and Soil Engineering Evaluation
Infrastructure Improvements
Nativa Terra Subdivision
Boise, Idaho
INTRODUCTI ON

This report presents the results of our geologic and soil engineering evaluation for the
proposed Nativa Terra Subdivision (formerly known as Peregrine Springs). This report
supplements and extends our Preliminary Soil and Geologic Evaluation Report for the project
dated September 29, 1992 (prepared by Howard Consultants, Inc., which is now Strata,
Inc.). The project site is located in the Boise Foothills, within the City of Boise, Idaho. The
purpose of this evaluation was to assess geologic and soil conditions at the site and provide
geotechnical engineering opinions and recommendations for the planning, design, and
construction of the general development improvements, including earthwork and grading,
pavement sections and slope design, soil/rock excavatability, soil activity, and surface
drainage considerations. This report also addresses subsurface soil, rock, and ground water
conditions and identifies areas of related concerns that may require unique design and
construction criteria, or may present potential issues which could affect the development. To
accomplish this evaluation we performed the following scope of work:
I. Reviewed existing geological information for the general area of the project site as
shown on the Vicinity Map, Plate 1, including our preliminary soil and geologic
evaluation.
2. Observed the excavation of 20 test pits throughout the proposed development
site.

The test pits were excavated with a Hitachi EX120 trackhoe.

The
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subsurface conditions encountered in the test pits
were visually identified in the
field by our geotechnical engineer and soils were
classified in accordance with the
Unified Soil Classification System (USCS). Field
testing was performed and
select soil samples were obtained for further ident
ification and laboratory testing.
3. Conducted laboratory testing to evaluate the
physical properties of the on-site
soils and their suitability for the intended uses at
the site.
4. Performed analyses based on the informatio
n described above, and prepared this
report of our findings, conclusions, and recommend
ations.
This report has been prepared to address the subdi
vision infrastructure improvements,
including roadways and utility construction and
the related earthwork construction. It is our
understanding that the grading of individual lots
will not be performed at this time, except as
necessary for the construction of the proposed
infrastructure improvements (for instance,
where roadway cuts or fills extend onto adjoi
ning lots). Specific recommendations for
development of each lot are not included in this
scope of work and further site-specific,
geotechnical evaluations are expected to be perfo
rmed by Strata in preparation for planning
and construction of the individual lots and residences
.
EXISTING SITE CONDITIONS

The project site is located near the base of the
Boise Foothills, in Boise, Idaho, as
shown on Plate 1, Vicinity Map . Specifically, the
site is located in a portion of the SE 1/4 of
Section 12, Township 3 North, Range 2 East,
and a portion of the SW¼ of Section 7,
Township 3 North, Range 3 East of the Boise Meri
dian, in Ada County, Idaho.
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At the time of our subsurface evaluation, the proposed development site consisted of
approximately 102 acres of undeveloped property located on and below hillside areas in the
lower portion of the Boise Foothills. The site, shown on Plate 2, Site Plan, is generally
bordered by two major ridges, the Table Rock Road Ridge to the north and east, and
Castlerock Ridge to the south and southwest. The property is bordered on the north by the
Northridge Subdivision; to the northwest and west by the Foothills East Subdivision; to the
south and east by undeveloped property; and to the west and southwest by undeveloped
property of Castlerock Ridge. An existing residence was present at the southwest comer of
the property.

Several small gullies drain Table Rock Road Ridge, traversing the subject

property from east to the west or southwest. The natural drainage at the site is by sheet flow
to the surface drainage courses and downslope areas. The total relief across the site is
approximately 385 feet from a high point at Elevation 3,225 near the southeast comer of the
site to the lowest elevations of about Elevation 2,840 on the westernmost portion of the site
south of the existing residences on Roanoke Drive.
The majority of the site was covered by native grasses and other low, herbaceous
vegetation, along with scattered sagebrush and other shrubs. High voltage, overhead power
transmission lines traversed the project site in a north-south direction, extending along the
section line between Sections 7 and 12. Several dirt roads and 2 trails were present at the
site. A retention pond, slightly greater than 100 feet in diameter, existed on the south side of
the western most residences fronting on Roanoke Drive.
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Rock outcrops were present in the north-central and eastern portions of the proposed
development. With the exception of the rock outcrops (which ranged in height from about 3
feet to 30 feet), the steepest slopes at the site were about 2.5: 1 (horizontal to vertical units).
or about 22 degrees. These were located in the eastern/southeastern portions of the site.

PROPOSED DEVELOPMENT
The subject property covers 102 acres, total.

We understand this land is to be

subdivided into lots for single-family residences. A total of 70 lots are planned, with 44 lots
to be subdivided during the first phase (Phase I, shown on Plate 2) of development which will
cover the western portions of the site. The remainder of the site will be planned at a later
time and is expected to be coordinated with the Phase I development. Roughly one-third of
the site will remain as open space.

To minimize disturbance to the site as a whole, the

property will not be mass-graded. Earthwork will be performed to allow for construction of
roadways and other infrastructure installations.

Primary access roads will connect the

development with Table Rock Road on the north and east, and with Roanoke Drive via
Troutner Way and Eastdale Drive on the west. The initial development of the subdivision will
include cuts and fills to establish the desired road alignments and emergency access routes.
The improvement of individual lots will not occur until each lot is purchased . Cuts of up to
about 25 feet and fills ofup to about 32 feet are planned for the proposed improvements. In
general, most significant cuts are to be in the southern part of the site, and the greatest fill
areas are in the northern portions of the site, as shown on Plate 3, Approximate Cut and Fill
Areas.
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FIELD EXPLORATION

Twenty exploratory test pits were excavated and observed at the site on January
9
and 12, 1998, using a conventional (Hitachi EX120) trackhoe. The approxim
ate location of
each test pit is presented on the Site Plan, Plate 2. The test pits were excavate
d to depths
ranging from 4.0 to 14.5 feet below the existing ground surface. The test pit location
s shown
on Plate 2 are approximate; locations in the field were estimated by pacing distance
s, sighting
from existing features and landmarks, etc. Therefore, the location of the test
pits should be
considered accurate only to the degree implied by the methods used. The
test pits were
staked and labeled at the time they were backfilled. All test pits should be accurate
ly located
by survey before construction begins. At the conclusion of our subsurface
evaluation, the
test pits were loosely backfilled level with the existing ground surface to reduce
the hazard of
open trenches . The test pit locations were staked and the stakes were labeled
to allow for
future identification and surveying of the exploratory locations.
The subsurface conditions encountered in each test pit were visually evaluated
and the
soil profiles logged in the field by a geotechnical engineer in accordance with
the Unified Soil
Classification System (USCS). A brief explanation of the USCS is presented
on Plate 4, and
may be used to interpret the terms in this report and on the test pit logs. The
individual test
pit logs are presented in Appendix A
Field testing was conducted in the test pits using a pocket penetrometer to
evaluate
the unconfined compressive strength and the undrained shear strength of uncemen
ted, finegrained soils. Additionally, a nuclear densometer was used in accordance
with ASTM D
2922 and D 3017 to evaluate the in-place density and moisture content
of select soils.
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Representative samples of the soils encountered in the test pits were obtained for further
evaluation.

LABO RA TORY TESTING
Select samples of the soils obtained from the test pits were further evaluated by
laboratory testing, which included: in situ moisture content, Atterberg limits, resistance Rvalues, direct shear, swell (expansion) potential, laboratory compaction (Standard Proctor),
and soil pH (acidity-alkalinity). The tests were performed in accordance with procedures
outlined by the American Society for Testing and Materials, the Idaho Transportation
Department, and other standardized methods, as applicable. The results of the laboratory
testing are presented on the corresponding test pit logs, and in Appendix B. The results of
these tests of physical and engineering properties were utilized to provide interpretations of
soil strength, density, acfr,ity, and other characteristics to assist in developing the
recommendations presented in this report. In addition, data in our files from other projects
nearby the subject were also reviewed to provide additional background and basis for
developing our conclusions and recommendations.
Soil samples obtained from the project site and currently stored in our laboratory will
be discarded 90 days after the completion of our field work, unless we receive a specific
written request to retain the samples for a longer period of time.
SUBSURFACE CONDITIONS

Based on our interpretations of the test pit logs, the general subsurface conditions
encountered at the site consisted of a variety of soil and rock types.

The conditions
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encountered in the test pits are shown on the logs presented in Appendix A.

These

conditions are also summarized on Plate 5, Summary of Test Pit Conditions.
A layer of topsoil 0.5 to 2.0 feet thick was encountered in the test pit locations across
the site (with the exception of Test Pit 1, where a I-foot-thick layer of silty gravel fill was
present). The topsoil was dark, typically soft or loose, and contained extensive roots and
organics. Clayey soils were found at or near (within 1.5 feet) the ground surface in the
exploratory locations, with the exceptions of Test Pits I, 2, 3, and 4 in northwestern portions
of the site. Fat (high plasticity) clays were encountered in many locations, predominantly in
the southern and western portions of the site. Some "lean" (low plasticity) clays were also
encountered in a few locations. Clay layers ranged from 0.5 to 2.5 feet thick extending to
depths of 0.5 to 4.5 feet below the ground surface. The soil strata encountered below these
upper clays included sands, silts, and clays in varying proportions, thickness and composition.

In Test Pit 17, high plasticity fat clay was encountered at 5 feet and extended to 10 feet
below the ground surface.
Hard, basaltic rock was encountered at depths of 6.5, 5.0, and 4.0 feet below the
existing ground surface in Test Pits 1, 8, and 9, respectively, resulting in trackhoe refusal at
those depths. Siltstone/claystone was also excavated to refusal in Test Pit 7, and sandstone
was excavated to refusal in Test Pits 13, 14, and 19. Soft and/or decomposed rock was
observed to be excavatable with the trackhoe in Test Pits 10, 11, 16, 17, and 20.
Ground water was observed at depths of 12.0 feet in Test Pit 2 and 10.0 feet in Test
Pit 12, located in low-lying portions of the site.

Ground water was not observed in the

remainder of the test pits. Ground water levels should be expected to vary through time, in
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response to seasonal hydrologic parameters such as timing and duration of precipitation. In
general, the lower portions of the site and areas adjoining drainages at the site are potentially
be susceptible to high ground water levels. No evidence of springs or seeps was observed at
the time of our field exploration of the site.
GEOLOGY AND SEISMICITY
Geologic Evaluation

The project site is located within the Boise Ridge section of the Idaho Batholith
subdivision of the Northern Rocky Mountain geological province.

The Boise Front

comprises a transition to the Idaho Batholith, which is typically composed of biotite granite
and granodiorite. The geologic units present in the foothill areas of the site consist primarily
of sedimentary and volcanic rock materials, with some localized alluvial deposits in stream
drainages and colluvial materials on and immediately below hillside slopes. Geologic map
units at the site were identified and described in our preliminary soil and geologic report for
the project.
Our subsurface exploration of the site confirmed that the geologic units at the site
consisted of sedimentary and volcanic deposits. Weathered basaltic rock was encountered in
Test Pits I, 8, 9 and 17. Sand/sandstone was encountered in Test Pits 10, 11, 13, 14, and 19.
Siltstone/claystone was encountered in Test Pits 7, 16, and 20.

The attitudes of these

sedimentary units vary, but their dips ranged from 10 to 40 degrees. The largest outcrop at
the site was located upslope of Test Pit 17 on the eastern side of the site. Conglomerate
sandstone was exposed along an approximately 150-foot-long portion of the slope in this
area. The main portion of the outcrop was about 60 feet long and up to 30 feet high. The

BC001851
Page 472

Nativa Terra Subdivision
File: PERSPR-B97018
Page 10

sandstone was well cemented and hard and contained well-rounded clasts
up to almost 8
inches in diameter. It appeared to dip 10 to 25 degrees toward the northeast.
The western
side of the outcrop was steeply sloping with some vertical to overhanging sections
. A few
boulder-sized blocks were observed on and around the outcrop; these blocks
did not appear
to present immediate hazards of toppling or falling. Another rock outcrop was
present in the
north-central portion of the site between Test Pits 3 and 7. This outcrop was
approximately
150-feet long and up to about 15 feet high. The rock in this location consiste
d of a hard,
well-cemented, fine to medium grained, arkosic, blocky sandstone, dipping approxim
ately 40
degrees to the northeast.

The outcrop was surrounded by scattered boulders

Another

smaller pile of similar sandstone was observed to outcrop approximately
75 feet to the
southeast. A ledge of basaltic rock about 200 feet long and up to 3 feet high
was exposed
upslope (north) of Test Pit 8

Weathered rock was present at the rock surface in some

locations. The intact rock below was hard to very hard, and no attitudes were
discerned.
A series of sub-parallel faults comprising the Boise Front fault system are known
to
traverse the Boise Foothills area. Two of these faults have been mapped (on a
large scale) as
inferred at the site. The Boise Front fault system is not known to be active.
(An "active"
fault has been defined as one which has experienced movement during Holocen
e time, the last
11,000 years.) Past research on the Boise Foothills area has indicated that
no movements
may have occurred on the faults of the Boise Front for over 250,000 years.
There were no
clear geomorphic expressions of the faulting as previously mapped at the site.
Fault planes or
offsets were not observed in the exploratory trenches at the site. In addition
, no springs or
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seeps, and no structurally controlled features such as slumps were observed at the site. These
observations also tend to confirm the lack of active faulting at the site.
The exploratory test pits revealed the geologic complexity of this area of the Boise
Foothills. The discordant subsurface information obtained at the site does not appear to be
completely explainable by simple displacement patterns across the previously mapped faults
at the site, and is apparently also a result of the complex dispositional history of the region.
Although evidence of creep of surficial soils was observed on some hillside areas, no
evidence of gross instability of the natural slopes at the site was observed.

Properly

performed grading operations, conducted under the observation of Strata, Inc. will mitigate
slope stability concerns. Grading operations may reveal surficial zones of soil which have
experienced downslope movements. These should be documented and evaluated by Strata.
These zones should be removed and, if necessary, replaced with structural fill, or as
otherwise recommended by Strata at the time of construction. Cut slopes exposing geologic
units should be observed and evaluated for stability and possible need for additional support
considerations.
Regional Seismicity

In general, historical records of seismicity indicate the Boise region has at least a
moderate overall potential seismic hazard (Sprenke and Breckenridge, 1992). The closest
known active fault zones in the region extend from north of Emmett northward to near
Cascade. Recent movement is also evident at a scarp offset about 25 miles southwest of
Mountafo Home Air Force Base on the Halfway Gulch Front. Each of these fault locations
are at least 25 miles from the project site. Southwestern Idaho is designated by the Uniform
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Building Code (UBC) as Seismic Zone 2B, which can be related to an effective peak ground
acceleration of 0.2g (seismic design values presented in the UBC were developed on an
essentially deterministic basis). Seismic hazard maps of the state have been prepared for the
Idaho Transportation Department. These maps (as presented in Sprenke and Breckenridge,
1992) indicate there would be a 10% probability of exceedence for an effective peak velocityrelated acceleration of 0.13g in a SO-year period for the Boise area.
OPINIONS AND RECOMMENDAT IONS
General

It 1s our opinion that the site is suitable for the proposed construction from a
geotechnical standpoint, provided the recommendations in this report are followed .
Following the development of infrastructure improvements as addressed herein, the
development of individual lots should be feasible, subject to further, site-specific geotechnical
evaluations of each lot. The recommendations contained in the following sections reflect our
understanding of the proposed development of the site and our evaluation of the subsurface
conditions observed in the test pits, and our interpretation of the site geology. The soil
conditions and rock contacts at the site will be irregular and should be expected to vary
between and beyond the test pit locations.

These variations will not be known until

construction exposes the conditions across the site and may cause changes to construction
plans and/or costs.
At the conclusion of our field investigation, the test pits were backfilled with only
minimal compactive effort. Soil replaced in the test pits is, therefore, loose and is prone to
settlement. Test pits located under areas to support any portion of structures, proposed fills
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or pavements should be re-excavated to expose finn soil.

Backfill placed in the test pits

should be placed in loose, 8-inch-thick {or less) lifts. Each lift should be properly moistureconditioned and compacted to at least 95% relative compaction based on ASTM D-698.

Geoloaic/Seismic Considerations
Evidence of the faults inferred at the site was not encountered during our field
exploration. Offsets or gouges typical of fault planes or zones were not observed in our test
pits, and surface expression of faulting such as scarps, lineations, springs or seeps, or
structurally controlled features such as slumps were not observed at the site.

It is our

opinion, therefore, that the inferred faults do not pose a hazard to the proposed developmen t
of the site and setbacks from fault areas will not be required.
We recommend that seismic design of structures at the site be based on the UBC
seismic design method for Zone 2B. For seismic design in accordance with the 1997 UBC,
we recommend use of Soil Profile Type So (Table 16-J), and a Seismic Source Type B (Table
16-U).
We recommend that Strata be retained to provide on-going observation during
construction to verify these opinions and recommendations and further assess the strength of
the soils along the inferred fault locations. This work will include observing the excavation of
the roadway, utility trenches, and other earthwork. If a fault is identified, we will evaluate
the engineering properties of the soil and make appropriate recommendations with respect to
the planned construction .
The rock outcrops at the site do not appear to constitute an immediate hazard with
respect to rockfalls or toppling. Field observation indicates that the outcrops are essentially
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stable in their existing condition; however. future weathering, seismic shaking, or man-made
effects could disturb this stability and cause rock blocks to dislodge. It is our opinion, that
these would be isolated occurrences at most.

It is also possible that construction could

disturb the present stability of the outcrop areas.

Any boulders which appear loose or

potentially susceptible to rolling should be removed to reduce this hazard. Slope stability
issues are addressed further in the Slopes and Embankment section of this report.
Soil/Subsurface Conditions
The soils encountered at the site included a wide range of soil types . These included
clean, cohesionless sand, silty to clayey sands, silts and clays.

The results of our field

observations and classification and laboratory index testing confirm that high plasticity, clay
soils are present at the site, as shown on Plate 5. These plastic clay soils are also referred to
as "fat clays", classified as CH on the test pit logs and on Plate 5. As indicated in our
preliminary soil and geologic evaluation report for the project (dated September 29, 1992),
high plasticity clays are of particular concern, since these are the soil types that may exhibit
shrink-swell behavior upon drying and wetting. Samples of high plasticity, CH soils were
preferentially selected for testing to provide information on worst-case type conditions. The
CH clays tested were found to have plasticity indices (PI's) of from 30 to 51 and liquid limits
(LL's) of 54 to 79. Guidelines for assessing soil expansion potential indicate that highly
expansive soils have PJ's of greater than 25 and LL's of greater than 50. Moderately
expansive soils tend to have PJ's of 15 to 25 and LL's of 30 to 50, and low or non-expansive
soils exhibit PI's of 15 or less and LL's of 30 or less (FHA, 1968; Coduto, 1994; Rollings,
1996). A soil swell test was performed on a clay sample recovered from Test Pit 12 at 2.0 to
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3.0 feet (LL=54, PI=30). The sample, when remolded in the laboratory to reflect compacted
fill at optimum moisture and 100% relative compaction was found to have 3.2 percent
expansion when exposed to moisture under a surcharge load of 144 psf A direct shear test
was performed to assess soil shear strength of the on-site clay soils. A sample of the on-site
clay soil was remolded to 95 percent of ASTM D-698 and tested; this sample was found to
have an angle of internal friction of 21 degrees and cohesion of 510 psf under a slow shearing
rate reflective of long-term 'consolidated-drained' type conditions . Results of this test are
included in Appendix B.
Pocket penetrometer testing of in-place, cohesive soils below the topsoil zone and/or
upper 1 foot in the test pits resulted in unconfined compressive strength values of 4 tons per
square foot (tsf) or greater. The in-place density of sandy, native soils in the test pits was
found to range from 94 to I 07 pounds per cubic foot (pcf), indicating medium dense to dense
conditions . The soils and geologic units at the site were judged to consist of very similar
materials to those previously encountered and tested during evaluations conducted on
adjacent properties. These properties were found to be comparable to or better than the
properties determined in our past work in similar materials on adjacent sites.

Testing

performed on relatively undisturbed soil samples from adjacent properties within the same
soil and geologic units, with similar unit weights, resulted in internal friction angles of 32 to
41 ° and cohesion values of 0 to 3 l O psf. For the analysis of cut and natural slopes, lower
strength boundary parameters of 50 psf cohesion and a 32° friction angle were utilized.
Potentially expansive clay soils are not present everywhere on the project site (as
shown on Plate 5), and in many areas they comprise only a surficial or near-surface layer,
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overlying soil types which are not prone to shrink-swell. In other areas, they are encountered
below the ground surface in layers of varying thickness.

It is not realistic to attempt to

delineate the total extent and distribution of these soils based on observations from widely
separated test pits.

The soil types and their distribution and swell properties must be

evaluated as earthwork construction at the site exposes the soil and as each lot is developed.
Potential volume changes in the plastic clay soil can be mitigated in several ways. The
recommendations presented in this report focus on reducing moisture changes in soils
susceptible to shrink-swell, and balancing expansion with the weight of overlying fill or native
soil. Both of these measures can be achieved if the highly plastic clay soil is several feet
below finish grades. Our experience indicates that the zone of moisture change will not
normally extend more than about 3 to 4 feet below the ground surface.

Therefore, we

recommend that potentially expansive soils occur at depths not less than 3 to 4 feet .
Hard basaltic rock was encountered at relatively shallow depths in several locations
(Test Pits 1, 8, and 9 located on the west and west-central parts of the site). Sandstone and
siltstone were encountered in Test Pits 6, 7, 10, 11, 13, 14, 16, 19, and 20. In these areas,
the rock was excavatable, at least initially, with the Hitachi EX120 trackhoe used to advance
the test pits. Excavation generally became more difficult with depth and refusal due to hard
conditions was encountered in Test Pits 1, 7, 8, 9, 13, 14, and 19 at 6.5, 9 .5, 5.0, 4.0, 7.5,
8.0, and 11 .0 feet below the ground surface, respectively.
Grading on hillside areas will require benching as described in the Slopes and
Embankment Section of this report. On-site, high plasticity clay soils will be difficult to work
with; moisture conditioning and compaction of these materials will require extra effort. If
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these soils are used, they should be worked with immediately after excavation
so the soil will
not loose moisture. The most difficult problem using the clay will be to adjust
the moisture
content.

We recommend that grading operations be performed selectively such
that

potentially expansive soils are not present near the final grades, as discussed
earlier. This will
reduce the potential for long-tenn changes in moisture content to occur in these
soils, thereby
limiting shrink-swell behavior .
Strata will need to identify the soil during earthwo rk construction and
make

i·

recommendations for the placement of the excavated soils. Clay soils should
be placed and
compac ted at a moisture content greater than the optimum moisture content
(detennined by
laboratory compac tion tests, ASTM D-698). We strongly recommend that
an earthwo rk
contrac tor be selected for this project based on prior successful experien
ce working with
clayey soils and hillside property .
Ground water was observed at depths of l O to 12 feet below the existing
ground
surface in Test Pits 12 and 2. The test pits were located in the flat-lying portions
of the site.

'

Although ground water levels will vary with the season, it is our opinion that
ground water
will not impact excavation in hillside areas, but may occur in drainage areas
and excavations
extending several feet below the existing ground surface in flat lying portions
of the site
during times of seasonally high water levels.

Soil Corrosivity
Based on information from the Soil Conservation Service Soil Survey of the
area, our
experience and our preliminary testing of the site soils, it is our opinion that
these soils will
have a low potential for corrosion of concrete in contact with the ground.
Type I/II cement
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should, therefore, be appropriate for use in concrete at the site. If desired,
this could be
confirmed by sampling the soils actually exposed in footing excavations, slab
subgrades, etc.
after the completion of site grading.
Steel and other ferrous metals, when buried in the on-site soils, will be subject
to
corrosion. The corrosivity of soil to ferrous metals is influenced by a number
of physical and
electrochemical factors, including soil moisture content and changes in the moisture
content,
the chemistry of the soil and ground water, stray currents and/or currents
induced by the
installations themselves.

In general, silty and clayey soils have a higher potential for

corrosion to ferrous metals than sandy soils. Corrosion protection should
be provided to
prolong the service life of metal pipes in contact with these soils. This is typically
facilitated
by placing pipes within a sand bedding zone. If corrosion-related issues
and mitigation
measures are a special concern for this project, a more detailed evaluati
on should be
performed by a corrosion engineer.
Changes in Earthwork Volumes

The existing soils at the site will decrease in volume when excavated and compac
ted
as engineered or structural fill. Shrinkage of soil used for fill can be very difficult
to predict
accurately, especially in areas where the soil types and existing in-place
densities vary
considerably, as is the case in the Nativa Terra site.
Earth materials (typically rock or over-consolidated soils) which have
in-place
densities equal to or exceeding the expected density of that material after
excavation,
processing, and compaction, rather than decreasing in volume, undergo bulking.
Excavations
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at the site may encounter materials with densities high enough to be indicative of bulking
rather than shrinkage.
For the in-place soils at the site, a shrinkage factor of up to 15 percent could be
expected. We suggest as an estimate of gross volume change, a shrinkage factor of 10
percent be assumed. This will depend on the relative volumes of different earth materials
used, their original density in-place, and the degree of compaction actually achieved. This
shrinkage factor should be monitored and adjusted during grading operations for greater
accuracy. It is our understanding from the project civil engineer that adjustments to volume
change factors are appropriate and expected during the progress of the earthwork
construction at the site. The hard rock materials at the site may bulk by l O to 15 percent,
depending on the method of excavation used and the degree of fragmentation obtained (more
bulking results from greater fragmentation - smaller particle size).
Because shrinkage and volume changes are difficult to predict with a high degree of
accuracy, we suggest that balance areas be provided in non-structural areas (for instance, in
unimproved portions of the site) where final grades are sufficiently flexible to provide the

'

appropriate volumes for earthwork construction .
Additional volume losses may also result from clearing operations, removals of
topsoil and organic-laden soils and subsidence due to operation of heavy construction
equipment. It would be desirable, if excess earthwork volumes are generated by grading, that
high plasticity clays and high organic content soil be selected as waste.
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Slopes and Embankments
It is our opinion that the natural slopes in the geologic units at the site are stable in
their existing conditions with the possible exception of surficial soils in some areas. Creep of
surficial soil was observed in locations where steeper natural slopes were present.

This

surficial creep is attributed to gravity forces, wetting/drying and freeze/thaw cycles within the
surface soil layers.

We recommend that for planning purposes, structures be set back a

rrunimum of 10 feet from the top of natural or cut slopes, and for structures located on
slopes, foundations should extend below the surficial creep zone and/or creep prone soil be
removed.
Using parameters obtained from the strength (including direct shear) tests perfonned
for this and past investigations conducted on adjacent properties in the Foothills East area,
and slope stability analyses based on an infinite slope model, and the Janbu method (Duncan
and Buchignani, 197 5), a static factor of safety of at least 1. 5 was calculated for fill slopes up
to 32 feet high, natural slopes on the site, and cut slopes in soil up to 25 feet high. (This
includes the natural slopes underlying embankment fills.) Based on this, we recommend that
a slope ratio of up to 2: I (horizontal to vertical) could be utilized for design of permanent cut
and fill slopes at the site.
Cuts may encounter both soil and rock. For planning purposes, we recommend that
cut slopes excavated into the on-site soils not exceed a slope ratio of 2: 1 (horizontal to
vertical). Slopes excavated into moderately to well-indurated sandstone should not exceed a
slope ratio of I : I (horizontal to vertical) and slopes excavated into hard, intact basaltic rock
could be made vertically up to a maximum height of 15 feet.

All cut slopes should be
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examined by Strata to check for out-of-slope bedding and/or other indications of potential
instability. Final design of cut slopes and development of appropriate remedial measures (if
necessary) will be dependent on the soil and/or rock environment uncovered during
construction.
Fill slopes should be constructed by keying and benching into the natural soils, then
placing and compacting fill soils in thin horizontal lifts such as described in the Earthwork
section of this report and on Plate 6, Embankment Construction. The outer face of fill slopes
should be firmly compacted.

This could be accomplished by backrolling the slopes with

compaction equipment as the fill is brought up, or by over-building fill slopes past their final
grades, then trimming them back after compacting. Drainage and surface water should be
directed and maintained away from slope faces and slopes should be planted with droughtresistant ground covering vegetation or otherwise protected from erosion.

Periodic

maintenance of slope areas may be required, especially following heavy rainfall.

Any

problems such as rilling, gullying, ponding, or loss of vegetation should be corrected as
quickly as possible.
Site Preparation/Earthwork
The proposed earthwork, as we understand it, appears to reflect minimal disturbance
to the project area for planned development.

Earthwork. including excavation and fill

construction should be undertaken in a manner to minimize the disturbance to the adjacent
home owners. This could include dust control, maintaining acceptable vibration levels and
performing more intensive construction processes during periods when home owners are
away.
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Much of the excavation at the site would be expected to be feasible with conventional
earth-moving equipment, although heavy ripping could be required in some areas where
moderately cemented or indurated materials are encountered, such as was observed in Test
Pits 7, 13, 14, 16, and 20. In areas where hard, near-surface rock materials are encountered,
such as the basalt observed in Test Pits 1, 8, and 9, or where excavations may extend deep
enough to uncover hard rock (i.e. 25-foot cut) excavation may require the use of pneumatic
or hydraulic breakers. If a considerable volume of hard rock mass is to be excavated, the use
of blasting agents may be appropriate or necessary.
Based on our review of the final subdivision layout, structural fills of up to 32 feet
will be required to construct roadways and develop access routes for the site. The upper 6
inches of topsoil with root material should be stripped from all areas to be graded as
earthwork construction commences. In some areas, the zone of root and organic laden soils
may extend to depths warranting removals of root balls and a thicker zone of organic topsoil.
However, the vegetation and topsoil should be left in place until immediately prior to
construction to control erosion on and below slope areas. Topsoil may be stockpiled on site
for future use in slope and landscape areas. Following the stripping of topsoil, the native
ground surface should be proofrolled with a minimum of five passes of a 5-ton, vibratory
roller equal to a Raygo 400. If weaving, rutting, or unstable areas are observed during the
proofrolling, the unstable areas should be removed and replaced with structural fill.
The ground should be stepped or benched, as shown in Plate 6 where fills are to be
placed on ground with slopes steeper than 5: 1 (horizontal to vertical). The lowest bench
should be a minimum of 1S feet wide, at least two feet deep, and must expose dense or firm
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soil or rock. Other benches should be excavated in firm material for a minimum width of
four
feet.

Sloping ground flatter than 5: 1 typically will not require benching, but will require

preparation as discussed above and as considered necessary by Strata, Inc.
The native, silty and clayey soils are moisture susceptible. These soils may become
unstable and difficult to properly compact when wetted. Therefore, special site preparati
on
procedures will need to be implemented if wet weather persists during construction.
The
Wet Weather Construction section of this report outlines our general recommendations
for
earthwork procedures during inclement weather.
Clean granular soils are not recommended for use as cover over potential expansive
clay soils because their higher penneability may tend to conduct moisture too freely to
the
clays below. Sandy cohesionless soils could be utilized if blended with at least 10 percent
(by
weight) of silts or clay soils conforming to the liquid and plastic limits described below
for
cover soils. Soils with clay content should be compacted at or above optimum moisture
content. Compaction of clayey soils should be expected to be relatively difficult and
will
require special attention and effort. Use of sheepsfoot or similar compactors and/or heavy
pneumatic tire equipment would be expected to facilitate compaction cf clayey soils.
Excavation and grading operations should be performed selectively to segregate earth
materials of different properties. Moderately to highly plastic clay soils may be placed
in
deeper fills, but should not be placed within 4 feet of the final grade of fill areas to support
structures or pavements. Low plasticity silt or clay soil with PI

~

15 and LL ~ 30 should be

placed in the upper 5 feet of embankments as a cap over high plasticity clays and
silts.
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Granular soils should not be placed as the cap over clays unless mixed with at least 1O
percent low plasticity silt/clay with PJ's and LL's as defined above.

In proposed roadway and sidewalk areas in cuts or at or near the final grade, high
plasticity soils should be removed. The area beneath the roadway and sidewalk areas and
extending at least 3 feet beyond should be excavated to a depth of at least 3 feet except
where it is revealed ( either in exploratory holes or utility trenches) that granular, noncohesive or low plasticity soils (PI ::: 15 and LL ~ 30). The excavated soils should be
replaced with soils containing non-plastic or low plasticity fines, as defined above.
It is important to limit the potential for moisture to access high plasticity CH clays.
This can be facilitated by draining surface waters away from pavement and sidewalk areas
and sloping subgrade surfaces a minimum of l % to drain.
The partially indurated sandstone and siltstone encountered in the test pit excavations
can be excavated with conventional earth moving equipment such as a 983 loader with ripper
teeth or a Caterpillar 225 trackhoe equipped with ripper teeth.

The roadway and utility

trench excavations in the deeper cut areas could extend to depths which exceed the depth of
our field exploration. Therefore, hard, resistant rock may be encountered in roadway/utility
and other excavations. The weathered basalt may be excavated to limited depths by heavy
ripping methods, but more extensive excavation of the basalt or well cemented sandstone or
siltstone will likely require use of pneumatic or hydraulic breakers or even drilling and
blasting methods. If blasting is required, the recommendations in the Blasting Requirements
section of this report should be followed . Irreducible rock fragments generated at the site by
ripping, blasting, or other means could be placed in fills if properly placed and dispersed
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within the fill. However, oversize rock exceeding 12 inches in maximum dimension should
not be placed or buried in fills unless the locations, materials, and disposal methods
are
specifically approved by Strata. Oversize rock shall not be placed within IO feet vertically
of
finish grade or within the range of future utilities or underground construction. unless
specifically approved by Strata. Where rock is to be placed, in fills, the rock should
be
dispersed to avoid

nesting, and sufficient soil fill should be intermixed with the rock

fragments to create a dense mass with no voids. No rocks larger than 6 inches in maximum
dimension should be placed in the upper 3 feet of fill material. Rock fragments might also
be
utilized as rip rap or erosion control protection layers depending on the size, hardness, etc.
of
the rock generated .
The fill could consist of the previously excavated, on-site soils, provided these soils
are properly moisture-conditioned to at least their optimum moisture content range
for
compaction. Off-site soils may be used providing they are non-expansive and meet
the
requirements described for use of on-site soils.

The structural fill should be placed in

maximum, loose lifts of 8 inches or less, and compacted with suitable heavy compacti
on
equipment, as approved by Strata.

The fill should be compacted to a minimum of 95%

relative compaction. based on ASTM D 698 Standard Proctor method. The location
and
frequency of compaction testing should be at the direction of Strata, Inc. Testing should
be
planned at intervals of 2 feet in vertical rise and/or 1,000 cubic yards of embankment.
A summary of cuts/fills in the area of each test pit is presented in Table 1 below, with
an indication of the materials we expect to be generated in cut areas.
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TABLE 1
Summary of Cut Materials
Location

TPl

Approximate
Cut/Fills
in Vicinity
6 to 10 feet CUT

TP2

3 to 9 feet FILL

TP 3

10 to 15 feet ClIT

TP4
TP S
TP 6

20 to 25 feet FILL
7 to 20 feet FILL
3 to S feet CUT

TP 7

0 to 17 feet CUT

Conditions in Test Pits
(Expected materials
to be generated bv cuts) •
GM (fill) to 1 ft depth
l\fl., to 3 feet
CH and CL to 4.5 feet
Basaltic rock below 4. 5 feet
Ground water at 12 feet (15+ feet
below final grade)
SM to 1.5 feet
SC to 2.0 feet
SM to 6.0 feet
SM/ML to 13 feet

--CL to 3.0 feet
SM to 5.5 feet
SM/ML to 11 .5 feet
SM to 1.5 feet
CH to 3.5 feet
Siltstone/Clavstone below 3.5 feet

At-grade

--

5 to 12 feet CUT

Basaltic rock from near surface

TP 8
TP9
TP IO
TP 11
TP 12

At-grade
2 feet CUT to 2 feet FILL
0 to 4 feet FILL

TP 13
TP 14

At-grade
10 to 20 feet CUT

-CH to 3.0 feet
Ground water at 10 feet (10 feet ±
below final grade)

-CUSC to 1.0 foot
CH to 2.0 feet
SP to 8 feet
Sandstone below
Not included in grading
plan for Phase I
Development"
"
"

TP 15
TP 16
TP 17
TP 18
TP 19
II
TP 20
• Soil types identified by USCS classification (refer to Plate 4 for summary explanation)
~

~ '~ ' :. ....~....,.'.
,.,~

..

·.~
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Wet Weather Construction

r conditions.
We recommend that site construction be undertaken during dry weathe
periods of the year, the
If the site construction, particularly grading, is undertaken during wet
will be susceptible to
clayey, on-site soils will become very sticky and slick when wetted, and
equipment or vehicles
pumping or rutting when subjected to heavy loads from rubber-tired
be performed by low
which exert concentrated wheel loads. Wet weather earthwork should
load. However, this
pressure, track-mounted equipment which spread and reduce the vehicle
performed immediately
will reduce the efficiency of compactive efforts. Work should not be
expose unyielding firm,
after rainfall. All soft and disturbed areas should be excavated to
ended in the Site
dense, or compacted soil and backfilled with structural fill as recomm
Preparation/Earthwork section of this report.

Assuming the soil is wet and soft but not

be at least 12 inches in
disturbed, the initial layer of fill placed over the native soil should
g of the native soil.
depth. Compaction of the fill should be sufficient to preclude pumpin
water cannot
Areas adjacent to open excavations should be graded so that surface
enter the excavation and saturate the exposed soils.

Any surface water which does

gravel sumps and
accumulate in excavations should be removed by means of conventional
pumps prior to placing structural fill or construction materials.
ful grading
In summary, careful construction procedures are paramount to the success
to initiating this type of
operation if the sandy silt soil is wet and soft. Consulting Strata prior
a well-performing,
construction is recommended to improve earthwork efficiency and achieve
stable subgrade.
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Blasting Requirements
Blasting the rock may be necessary to achieve the required subgrade elevations if
rippers or pneumatic equipment cannot be used to excavate the on-site basalt or more
indurated portions of sandstone or siltstone/claystone for road excavations or other
excavation below the point of backhoe/trackhoe refusal. If blasting is determined to be the
only option available, the following is recommended:
I. A blasting plan must be submitted by the contractor prior to initiating work. The
blasting program should include, but not be limited to, specific locations (areas)
where blasting is to occur, specific charge and/or delay criteria, charge intervals,
requirements for protection from flying debris, and any other safety precautions
relevant to the general safety of the project and the public.
2. If delay charges are utilized, an adequate weight of explosive per delay to achieve
the desired level of fracturing, etc. must be specified.
3. The explosive type and weight should be considered in the blasting program
designed to protect the adjacent residences and their occupants from either
unusual disturbance or damage. The maximum particle velocity in both soil and
rock at the project boundaries should be 2 inches per second or less.
4. The particle velocities due to the blasting should be monitored regularly at the
project limits to verify that the velocity criteria is not being exceeded.
We suggest that the controlled blasting be sufficient with explosives to affect clean splitting
of the materials between adjacent drill holes and a minimum of shattering or over-break. The
explosive charges should consist of property spaced charges, securely fastened to detonating
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cord, and the holes should be completely stemmed with free-flowing sand or other approved
materials.
We recommend that a short line of test holes be performed to evaluate if such items
as loading, spacing, and depth are correctly planned to achieve the necessary splitting without
exceeding the velocity criteria.

Utility Excavations
Caving and sloughing of excavations was not a significant problem during our field
exploration.

However, it is our opinion that some minor caving and instability of utility

trench sidewalks may be anticipated.
The recommendations in this report assume that drained conditions exist. If the soil
in the trench bottom becomes disturbed and/or wet, it should be compacted to structural till
criteria or excavated to firm soil and backfilled with compacted granular fill as recommended
in the Site Preparation/Earthwo rk section of this report.
Temporary excavations less than 5 feet in depth in native and structural fill soil may
be constructed vertically. It will be necessary to slope or provide proper shoring for deeper
construction excavations.

This will be especially important in deeper or more confined

excavation areas, and areas where granular soils are encountered. Vertical sides deeper than
5 feet should be laterally supported with shoring and bracing. Alternatively, trench boxes
could be used. The side slopes of laterally unsupported, temporary excavations greater than

5 feet in depth in native and structural fill can be construction on 1: 1 (horizontal to vertical).
However, it should be recognized that the excavation sidewalls may be prone to localized
sloughing and may have to be constructed at a flatter temporary slope.
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A temporary excavation, in our opinion, should remain open only three days and be
protected if it is to remain open from more than one day, so that people and animals cannot
have access to the area. Should excavations be required to remain open for an extended
period, the "stand-up time" of the excavations would be affected and the above
recommendations should be revised.

Construction should be completed referencing the

OSHA Safety and Health Standards (29 CFR 1916- I 920) Sub Part P. OSHA requires the
contractor to provide and maintain safe conditions at all times during construction.
All saturated and loose or disturbed soil should be removed from the bottom of utility
trenches prior to placing pipe bedding. Penetration of trenches and placement of bedding and
backfill materials in utility trenches should be perfonned in accordance with the latest edition
of the Idaho Standards for Public Works Construction (ISPWC).
Asphalt Pavement Evaluation and Considerations

Roadways at the project site will be constructed over both areas of fill embankments
and native soil materials in areas where roads are to be constructed in cuts or near the
existing grades.

All fill should be placed and compacted as recommended in the Site

Preparation and Earthwork section of this report. R-value tests conducted on two samples of
on-site soil resulted in an R-value of less than 5 for plastic clay (this low value further
indicates that plastic clays are undesirable as subgrade material) and an R-value of 22 for a
low plasticity sandy silt and clay. Considering this and a Traffic Index of 6.0 for residential
streets, a pavement section of2.5 inches of asphalt, 6 inches of base course, and 10 inches of
pit-run subbase course is recommended.

-~-~
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The base course should consist of 3/4-inch-minus, well-graded, crushed sand and
gravel with less than 5 percent passing the No. 200 sieve. The base course should be
compacted to at least 95 percent relative compaction according to ASTM Test D-698 .
The subbase course should be well-graded, 4-inch-minus pit-run having less than 5
percent passing the No. 200 sieve. The subbase course should be compacted to at least 95
percent relative compaction.
The asphalt concrete should have material properties as specified in ASTM D-3 SI 5
and have a mix design (IID Class 3) with a maximum aggregate size between 3/4 and 3/8
inch. The asphalt concrete should be compacted to at least 95 percent of the maximum
density for the Hveem or Marshall mix design methods.
If any roads are constructed on bedrock (approved by Strata during construction),
they may have a minimum section of 3 inches of asphalt concrete and 4 inches of base course.

Site Maintenance and Drainage
Surface erosion control should be provided on all slopes. We recommend the on-site,
stock-piled, sandy, silty, and clayey topsoils or imported topsoil be used to construct a 4 to 6
-inch-thick topsoil layer over soil cut and fill slopes that will be exposed to weather. The
topsoil may be compacted by track-walking or by means of a sheepsfoot roller to make it less
susceptible to erosion. The tracks and sheepsfoot grooves will provide pockets for seed and
vegetation to establish a root hold. Slopes should be seeded and mulched appropriately to
provide for the re-establishment of vegetation. Additional erosion control measures such as
placement of geosynthetics, straw mats, or bales may also be necessary to retard erosion until
vegetation becomes established.
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It is our opinion one of the most important design. construction and long-term goals
of this development should be to maintain and control surface and subsurface drainage, as
necessary, on this project. Therefore, the storm water system should be designed to collect
natural surface water in drainages and low areas and channel it to the storm water detention
system of the project.
Landscape watering in adjacent areas should be kept to the minimum required to
maintain plant vigor, and consideration should be given to the use of native or drought
tolerant vegetation. Some routine site maintenance should be expected to be required at
intervals during the life of the structures at the site. This may include maintaining grades to
drain away from the slopes, structures, and pavements, restoring soils removed from
foundation areas by animal activity, wind, or water erosion, etc., especially after periods of
heavy precipitation. Future homeowners should be informed of these concerns.
All runoff from downspouts, paved areas, and any other large volumes of water
should be channeled into the subdivision stonnwater disposal system. Maintenance of proper
drainage in paved areas is important to prolong the pavement's service life. Asphalt responds
poorly to prolonged exposures to water, and if surface waters pond or are concentrated and
directed over asphalt concrete (AC) surfaces, the AC will tend to deteriorate, weaken, and
break up under wheel loads much more quick1y than it would otherwise. In addition, in wet
areas, the subgrade soils my become saturated and lead to further break up of the pavements.
Increased maintenance should be expected if drainage is impaired or where moisture is
allowed to infiltrate to highly plastic clay soils.
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Future Construction of Residences on Individual Lots
The recommendations presented in this report have been prepared for the proposed
roadway and infrastructure improvements of the property and the associated earthwork
construction . Recommendations for design of individual lot improvements have not been
included at this time. Additional geotechnical evaluation will be required to address the site
conditions on the lots with regard to the proposed improvements. The soil types on each lot
(including strength and physical properties) should be examined, and plasticity and swelling
potential of subgrade soils should be specifically addressed. The design and construction
issues for each lot, based on the lot development plans including the grading, drainage,
residence and other related improvements, will be addressed by Strata on behalf of the
developer and prospective lot owner. This information will be used by the developer/home
owner' s project team to assist completion of the lot improvement plans as required for Boise
City permits.
Tests of swell pressure can be conducted to evaluate the specifics with regard to
individual structures as related to foundation and flatwork design. Structure footings may be
founded at deeper levels in the soil profile where more favorable soil types are present and/or
moisture content does not fluctuate substantially Alternatively, foundations and tlatwork can
be supported by structural fill .

In addition, foundations and fill exert relatively higher

pressures, which may balance the uplift forces generated by the expansion of clayey soils.
Potentially expansive soils should be removed from slab areas, buried at depths such that they

will not be influenced by moisture change, or stabilized with lime to control their shrink/swell
behavior. Otherwise, waffle slabs or other special techniques could be used. We do not
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recommend that expansive clay soils be used as wall backfill, since they may expand laterally
and cause excessive pressures on a wall. In general, efforts should be taken to reduce the
potential for moisture content changes in clayey soils, such as avoiding infiltration by
directing surface waters away from clayey areas. Large trees and other substantial vegetation
should not be located in the immediate structure areas, since the vegetation and roots may
deplete the moisture content within the soil and lead to shrinkage and/or subsidence with the
decrease in moisture content.
Plan and Specification Review

The earthwork and paving portions of the final project plans and specifications should
be reviewed by Strata, Inc. prior to bidding, excavation, or construction to check that the
recommendations provided in this report have been incorporated into the construction
documents. It has been our experience that having the consultants from the design team
review the construction documents prior to bidding reduces the potential for errors and
changes to the contract(s) during construction. Strata can also provide assistance in the prequalification and/or selection of contractors, such as participating in a pre-bid meeting or preconstruction meeting so that initial geotechnical issues can be clarified prior to construction.,
equipment move-on, etc.
Observation and Testing During Construction

No site clearing or excavation should begin without the presence of representatives of
Strata, Inc. Reports of the construction should be prepared as appropriate summarizing the
compliance with the recommendations of this report and geotechnical observations during the
foundation construction and related activities.
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It will be important for Strata to observe the site clearing operations, and to identify
soil types to allow for selective grading operations as described in the report. Following
these grading operations, it is also essential for Strata to continue to perform evaluations of
the individual lots as development is planned for them. This process will improve over-all
project continuity and will provide the experience and knowledge developed from
construction of the project to be used for planning design and construction of each lot.
The recommendations provided in this report are based on design information
provided and subsurface conditions observed in the exploratory test pits at the site.
Geotechnical observations and testing during construction are extensions of the geotechnical
services performed for the initial phase of work on this project. Field review during clearing,
site preparation, excavation, and continuing through fill placement operations allow for
evaluation of the exposed soil conditions and the confirmation or revision of the assumptions
made in formulating the design parameters and recommendations presented in this report.
Our role during construction phases is expected to be of advisory capacity only.
Though we may observe materials and construction to check for conformance with the intent
of this report, we do not engage in construction management, participate in direct
construction operations, or direct of supervise the work of contractors. Nothing contained in
this report should be construed as relieving the various contractors and subcontractors from
complying fully with the requirements of OSHA and other agencies with jurisdiction. If we
are not retained to provide construction observation and testing services, we cannot be
responsible for soil engineering-related construction errors or omissions.

BC001877
Page 498

Nativa Terra Subdivision
File: PERSPR-89701B
Page 36

LIMITATIONS

This report has been prepared to evaluate the subsurface conditions for the proposed
infrastructure improvements for the Nativa Terra Subdivision in the foothills area of Boise,
Idaho. Our services consisted of providing professional opinions and recommendations in
accordance with generally accepted geotechnical engineering principles and practices. This
acknowledgment is in lieu of all warranties, either expressed or implied.
The opinions and recommendations contained herein are based on the findings and
observations made at the time of our site reconnaissance and subsurface exploration. If, at a
later time, conditions are exposed which appear to be different from those observed during
our field evaluation and described in this report, Strata, Inc. should be notified to consider the
possible need for modifications to the geotechnical recommendations presented herein.
Based on our experience and knowledge of the project and the site conditions,
maintaining Strata's services as geotechnical consultant during the planning, design, and
construction phases of the project will provide consistency of services without loss of
continuity or contradictions arising from misunderstanding of earlier phases of work. This
report is not intended for use by other geotechnical consultants.

Any subsequent

geotechnical consultant should notify the owner, project designers, and regulatory agencies
as appropriate, of their status and responsibility for the project, and also provide their own
recommendations for design and construction of the project. This report has been prepared
exclusively for the use of the addressee for the project as described; we cannot be responsible
for any other use of this report.
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The following plates accompany and complete this report:
Plate I :
Plate 2:
Plate 3:
Plate 4 :
Plate 5:
Plate 6:
Appendix A:
Appendix B:

Vicinity Map
Site Plan
Approximate Cut and Fill Areas
Unified Soil Classification System
Summary of Test Pit Conditions
Embankment Construction
Exploratory Test Pit Logs
Laboratory Test Results
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&

UNIFIED SOIL CLASSIFICATION SYSTEM
GRAPH
LETTER
SYMBOL SYMBOL

MAJOR DIVISIONS
CLEAN
GRAVELS
GRAVELS
GRAVELS
WITH
FINES

COARSE
GRAINED
SOILS

0-0-0
0°0°0

.

b <:>

o

<:> 0

•v•,P.• •O

-~~•
o~-o~

GP

:1-1:1-1:

GM

~..

GC

o :c.

SW

,:, : ;
~l } '. .-_,I .1; ~ i •

,;

CLEAN
SANDS

,:;

)

:,; )

,:!j ;.;

... ...
. ..
') :, : .'J

J' 0 C

••••••

¥

,

e .. I ,e • • •
• t ......

SANDS

' '

•,

t

I
I

f

t

I

t

t

"

I

l

I

t

•

SANDS
WITH
FINES

GW

•

..
.
' ..
..
,' .. I
.

'

'

'

OH
PT

Peat, Muck and Other
Highly Organic Soils.

SM
SC

;

I

~
II

LIQUID LIMIT
LESS THAN 50%

I:

FINE
GRAINED
SOILS

I

I I

, I t
· 1

ML
CL
OL
MH

SILTS AND CLAYS

~

"'"',~,

~~-~~

LIQUID LIMIT
GREATER THAN 50%

Is. >,•','·,

...

Well-Graded Grovel,
Gravel-Sand Mixtures.
Poorly-Graded Grovel,
Grovel-Sand Mixtures .
Silty Grovel, GravelSand-Silt Mixtures.
Clayey Grovel, GrovelSand-Cloy Mixtures.
Well-Graded Sand,
Gravelly Sand.
Poorly-Graded Sand,
Gravelly Sand .
Silty Sand,
Sand-Silt Mixtures.
Clayey Sand,
Sand-Clay Mixtures .
Inorganic Silt, Sandy
or Clayey Silt.
Inorganic Clay of Low
to Medium Plasticity,
Sandy or Silty Cloy.
Organic Silt and Clay
of Low Plasticity.
Inorganic Silt, Micaceous Silt, Plastic
Silt.
Inorganic Cloy of High
Plasticity, Fat Cloy.
Organic Cloy of Medium
to High Plasticity.

SP

J

SILTS AND CLAYS

lYPICAL NAMES

CH

SOIL CLASSIFICATION CHART

rn

I

Standard 2-lnch 00
Split-Spoon Sample
California Modified 3-lnch
00 Split-Spoon Sample

V

Ground Water
After 24 Hours

IBG J Baggie Sample

Ground Water
at Time of Drilling

U
D

lsK IBulk

Sample

I

Rock Core

IRG Ring Sample

Shelb{ Tube 3 - lnch OD
Undis urbed Sample
BORING LOG SYMBOLS

GROUND WATER SYMBOLS

S

TEST PIT LOG SYMBOLS

T

R

&

T

a
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uses
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Summa ry of Test Pit Conditi ons
Nativa Terra Subdivi sion For
Peregri n•e .Springs .Ltd.Co .
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A
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•
PU.o:PIIRSPR-89701B
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DETAILS OF EXCAVATION/BENCHING
FOR CONSTRUCTION OF FILL SLOPES:
FILL SLOPES
r~O"CTIO •L.&H(

FILL - OVER - CUT SLOPES

Ta b• can,tn,cted prior

lo fill ploetm.,t
Cllf

'"Cf

To •• Contcrwcrad ,uor to fi If '11c.-.nt

CUT - OVER - FILL SLOPES
QV(IIUllD • RIM 1•Cll

NOTES:
LOWEST BENCH

Depth and width subject to field change
based on consultant's recommendation.

s ,JBORAINACE

The need for subsurface drainage will
be determined in the field ot the time
of constn.iction .

•

EMBANKMENT
CONSTRUCTION
s T
& T &
GEOTECHNICAL ENGINEERING I MATERIALS TESTING
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EXPLORATORY TEST PIT# 1
Nativa Terra Subdivision
File: PERSPR-B97018
w

~
a
en

z

DEPTH

SOIL

(Feet)

CLASS

0.0 - 1.0

GM

Silty GRAVEL (Fill) - olive-brown to dark brown-black, loose to medium
dense, moist, with vegetation and roots throughout.

1.0 - 3.0

ML

Sandy SILT with clay (Native)- dark brown, soft, moist in the upper 1.0
foot and dry in lower 1. 0 foot.

3.0 - 4.5

CH
&
CL

Fat CLAY - brown, hard, moist, with CaC03 deposits in upper 1.0 feet.
At 3.0 and 4.0 pocket penetrometer >4.5 tsf. At 3.0 to 4.5 feet, Liquid
Limits= 56, Plasticity Index= 35, and moisture content= 15.8%. Fat clay
layer was not continuous. The soil at the south end of the test pit was lean
clay with silt and CaC03 deposits, pale olive-brown and white, hard, moist.
At 3.5 feet pocket penetrometer = 4.0 - 4.25 tsf

SOIL
DESCRIPTION

0

ci5

~

CI:

>-

Ill

4.5 - 6.5

BASALT - dark gray-brown to brown, hard. Trackhoe refusal at 6.5 feet.

UJ

~

a

>-

CD

0

UJ
~

u
w

>- (..)
I

[I]

Excavated on January 12, 1998.
MJ ground water encountered
Test pit terminated at 6.5 feet below existing ground surface.
Samples taken at 0.5, 1.5, and 3.0 feet.
Excavation Equipment: Hitachi EXJ 20 Excavator.
logged by: PEW/de
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EXPLORATORY TEST PIT# 2
Nativa Terra Subdivision
File: PERSPR-B9701B

UJ

<
0

(/)

z

0

iii

r50::

>OJ

DEPTH
(Feet)

CLASS

0.0 - 1.0

SM

Silty SAND (Native - topsoil) - dark brown to black, loose, moist, with
vegetation and roots throughout.

1.0 -2.0

SM/SP

Silty SAND/SAND with some fine gravel - light brown, loose, moist, with
occasional roots throughout.

2.0 - 3.0

ML

Sandy SILT - pale brown, very stiff, moist, with occasional roots and
rootlets throughout.

3.0 - 5.0

SM

Silty, coarse to fine SAND - brown, medium dense to dense, dry to moist.
At 3.5 feet dry density= 94.1 pcf, moisture content= 13.9%.

5.0 - 9.0

ML

Sandy SILT with clay -olive-brown with white CaCO3 deposits, hard,
medium dense, moist with weak cementation, strong reaction to HCI.
Cementation decreases with depth. At 8.0 feet dry density = 94.0 pcf,
moisture content= 23 .3%.

9.0 - 14.0

SM/ML

Interbedded layers of silty SAND and sandy SILT - brown, medium dense,
moist to wet, sand is coarse to fine .

SOIL

SOIL
DESCRIPT ION

UJ

~

0

>co
0
UJ
:,:::
(J
UJ

> I

OJ (J

Excavated on January 12, 1998.
Ground water encountered at 13. 0 feet below the existing ground surface, seeping in from 12 feet.
Tt·st pit terminated at 14. 0 feet below existing ground surface.
Samples taken at 3. 5 and 8. 0 feet.
Excavation Equipment: Hitachi EX120 Excavator.
Logged by: PEW/de
~

~STR2.T2.

~
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EXPLORATORY TEST PIT# 3
Nativa Terra Subdivision
File: PERSPR-B9701B

w
~
0

r:n

DEPTH

0

(Feet)

SOIL
CLASS

0.0 - 1.5

SM

z

ii5
>
W>
CI: ID

SOIL
DESCRIPTION
Silty SAND (Native - topsoil) - dark brown, loose, moist, with vegetation
and roots in upper 1.0 foot, and occasional rootlets throughout.

SAND - brown,

1.5 - 2.0

SC

Clayey/silty

2.0 - 6.0

SM

Silty SAND with gravel and cobbles (Colluvium) - brown to light brown,
medium dense, moist, with coarse to fine gravel and cobbles that are
rounded, sub-rounded, sub-angular, and angular. Some of the cobbles are
basaJt.

6.0 - 13.0

ML/SM

SILT with interbedded sandy silt layers - pale brown to brown with white
CaCO3 deposits, stiff to hard, moist, with CaCO3 deposits in the lower 5.0
feet, weakly to moderately cemented.

hard, moist, with a minor blocky structure.

w
_J

u:::

I.LI

ti:
0

>

ID
0
w
:,.:

u

>

w

I
CD U

F,xcavated on January 12, 1998.
No ground water encountered
Test pit tenninated at 13. 0 feet below existing ground surface.
Samples taken al 3. 0 and 6. 0 feet.
Excavation Equipment: Hitachi EXJ 20 Excavator.
L ogged by: PEW/de
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EXPLORATORY TEST PIT# 4
Nativa Terra Subdivision
File: PERSPR-B9701B

w

<
0

Cl)

z

0

SOIL
DESCRIPTION

DEPTH
(Feet)

SOIL
CLASS

0.0- 1.5

SM

Silty ~ (Native - topsoil) - dark brown, loose, moist, with vegetation
and roots in the upper 0.5 foot and occasional rootlets throughout.

1.5 - 4.5

SM

Silty SAND with clay - dark brown, dense, moist, with a minor blocky
structure in the upper 1. S feet.

4.5 - 5.5

CH

Sandy, fat CLAY - brown, hard, moist. Liquid Limits = 70 and Plasticity
Index= 46.

5.5 - 8.0

SM

Silty, coarse to fine SAND - brown to light brown, medium dense to
dense, moist, with occasional CaCO3 veins throughout. At 6.0 feet dry
density= 110.3 pcf, moisture content= 13.9%.

8.0 - 9.0

ML/SM

Fine, sandy SILT/Silty SAND - pale olive-brown, hard/medium dense,
moist. At 8.5 feet pocket penetrometer > 4.5 tsf

ui

c5a:

>-

CD

w

...J

u:::

w

<

a

~
0

w

~

l)

LJ.J

>-I
II)

l)

Excavated on January 12, 1998.
No ground water encountered
Test pit terminated at 9. 0 feet be/aw existing ground surface.
Samples taken at 2.0, 4.5, 5.5, and 8.0feet.
Excavation Equipment: Hitachi EXJ 20 Excavator.
Logged by: PEW/de
~

~STR&Ta

~
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EXPLORATORY TEST PIT# 5
Nativa Terra Subdivision
File: PERSPR-B9701B

UJ

<

0

r.n

z

0

DEPTH
(Feet)

SOIL
CLASS

0.0 - 2.0

SM

Coarse to fine, silty SAND (Native - topsoil) - dark brown, loose to
medium dense, moist, with vegetation and roots in upper I foot, and
occasional rootlets throughout.

2.0 - 3.0

CH

Fat CLAY with coarse sand - brown, hard, moist, with blocky structure
and CaCO3 deposits in the lower 0.5 foot.

3.0 - 8.5

SM

Silty, coarse to fine SAND - brown, medium dense, moist, and decreasing
silt content with depth. The upper 2.0 feet contain CaCO3 deposits and
are weakly to moderately cemented. At 4.0 feet dry density= 94.5 pcf,
moisture content = 12.3%. At 6.0 feet dry density = 101.0 pcf, moisture
content= 11.2%. At 7.5 feet dry density= 103.8 pcf, moisture content=
8.7%.

8.5 - 13 .0

SP

Medium to fine SAND - light gray with rust staining in the upper 2.5 feet,
medium dense to dense, moist. At 9.5 feet dry density= 92.2 pcf, moisture
content= 7.7%.

ii5

>

UJ

a:
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ID

SOIL
DESCRIPTION

w
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w
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E'Ccavated on January 12, 1998.
No ground water encountered.
Test pit terminated at 13. 0 feet below existing ground surface.
Samples taken at 2. 0, 4. 0, 7.5 and 9.5 feet.
Bulk sample taken from 3.0 to 4.0 feet.
E'Ccavation Equipment: Hitachi EXJ 20 Excavator.
Logged by: PEW/de
~

~STA.at.Ta.
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EXPLORATORY TEST PIT# 6
Nativa Terra Subdivision
File: PERSPR-897018

w

~

0
(,/)

DEPTH

0

(Feet)

SOIL
CLASS

SOIL
DESCRIPTION

0.0 - 1.5

cusc

Sandy CLA'(/clayey SAND (Native - topsoil) - dark brown to brown,
soft/loose, moist, with vegetation and roots in upper 0.5 foot and rootlets
throughout.

1.5-3 .0

CL/ML

CLAY and SILT with sand - brown, hard, moist, with occasional rootlets
throughout, and blocky structure. At 2.5 feet pocket penetrometer
>4.5tsf At 1.5 to 2.5 feet, Liquid Limits= 49, Plasticity Index= 29, and
moisture content= 10.3%.

3.0 - 4.5

SM

Silty SAND with clay - brown, medium dense, moist.
density= 97.4 pcf, moisture content= 14.3%.

4.5 - 5.5

SM

Silty SAND - brown, medium dense, moist.

5.5-11 .5

MUSM

z

u5

>
w

>a: ID

w

..J

u:::

At 3.0 feet dry

Sandy SILT/Silty SAND/SANDSTONE - brown with white CaCO3 veins,
medium dense to dense, moist, with occasional CaCO3 deposits (veins) in
the upper 3.0 feet, strong reaction to HCl, but no to weak cementation.
Sand is coarse to fine, with angular and sub-angular particles. At 6. 0 feet
dry density= 96.3 pcf, and moisture content= 18.9%. At 7.5 feet, dry
density= 107.4 pcf, and moisture content= 16.6%.

UJ

~

Excavated on January 12, /998.

0

},/o ground water encountered
>-

co
0

w

:.:::
(..)

w

>- I
IIl

(..)

Test pit terminated at J1.5 feet below existing ground surface.
Samples taken at 1.5, 3.0, and 7.5 feet.
Bulk sample taken from 2.5 to 3. 0 feet.
Excavation Equipment: Hitachi EXJ 20 Excavator.
Logged by: PEW/de
~

~STA&Ta

~
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EXPLORATORY TEST PIT# 7

Nativa Terra Subdivision
File: PERSPR-B9701B

LLl

<
0

<n

z

DEPTH

son,

(Feet)

CLASS

0.0 - 1.5

SM

Silty, fine SAND (Native - topsoil) - brown to dark brown, loose, moist,
with vegetation and roots in upper 1.0 foot and rootlets throughout.

1.5 - 3.5

CH

Fat CLAY - dark brown to brown, hard, moist. At 2.0 feet pocket
penetrometer >4.5 tsf. Blocky structure with gradual color change from
dark brown to brown with depth. Liquid Limits = 79, Plasticity Index=
S l, and moisture content= 21.6%. At 4.0 to 5.0 feet (south end of test pit)
Liquid Limits= 56, Plasticity Index= 34, and moisture content= 21.0%.

3.5 - 9.5

CH/MH

CLA YSTONE/SlLTSTONE - pale gray to dark olive-gray and dark iron
oxide red, medium dense to dense/hard, moist with moisture content
increasing with depth. Layer shallows to within 2 feet of the ground
surface at the northern end of the test pits and was observed at a depth of
5. 0 feet below the existing ground surface at the south end of the test pit.
The upper 2.5 to 3.5 feet has fractured, blocky structure, with visible
bedding planes speckled with CaCO3 deposits up to ½ inch in diameter
throughout deposit. CaCO3and decreases with depth. Bedding planes dip
approximately 10 to 15° toward the north-northwest. Large sandstone
cobbles and boulders in the north end oftest pit from 4.0 to 9.0 feet. The
sandstone is relatively soft and easily fractured when struck with hammer.
The clay/siltstone is moderately to well indurated in lower 5.0 feet, and
contains medium to coarse sand. Trackhoe refusal at 9.5 feet below
existing ground surface.

son,
DESCRIPTION

0

in

~

a:

>-

ID

LLl

...J

u:

UJ

<
0

>ID
0

w

~

(.)
LLl

>- I

CD

0

Excavated on January 12, 1998.
No ground water encountered.
Test pit terminated at 9.5 feet below existing ground surface.
Samples taken at 1.5, 3.0, 4.0 and 9.0feet.
Excavation Equipment: Hitachi EXJ 20 Excavator.
Logged by: PEW/de
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EXPLORATORY TEST PIT# 8
Nativa Terra Subdivision
File: PERSPR-B970 lB

UJ

~

Cl

en

DEPTH

0
iii

(Feet)

SOIL
CLASS

0.0 - 0.5

CL

z

r,5 r

a: CD

0.5 - 5.0

SOIL
DESCRIPTION
Sandy CLAY (Native - Topsoil) - brown, soft to finn, moist, with
vegetation and roots throughout.
BASALT - dark gray-brown to gray-black, weathered, hard but fractures
easily when struck with hammer. Trackhoe refusal at 5.0 feet.

UJ

...J

~
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~

0

r

CD
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CD 0

Excavated on January 12, 1998.
/\'o ground water encountered
Test pit terminated at 5. 0 feet below existing ground surface.
Sr:zmples takenfrom 0.0 to 0.5 and 3.0 to 5.0feet.
Excavation Equipment: Hitachi EXJ 20 Excavator.
Logged by: PEW/de
~

~ST

~
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EXPLORATORY TEST PIT# 9
Nativa Terra Subdivision
File: PERSPR-B97O1B

UJ

~

0

en

DEPTH

0

(Feet)

SOIL
CLASS

SOIL
DESCRI PTION

0.0- 0.5

CL/SC

Sandy CLAY/clayey SAND (Native - Topsoil) - brown, soft, moist, with
vegetation and roots throughout, occasional basalt cobbles.

z

in

~
>a: CD

0 5 - 4.0

BASALT - dark brown to dark gray-black, with olive green and ironoxide red. Rock particles are vesicular and hard, however the material
fractures easily when struck with hammer. Moist. Red coloring was
observed in southern portion of the pit. Trackhoe refusal at 4.0 feet below
existing ground surface.

w
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Excavate d on January 12, /998.
No ground water encounte red
Test pit terminate d at 4.0 feet below existing ground surface.
No samples taken.
&:cavali on Equipme nt: Hitachi EXJ 20 Excavator.
fogged by: PEW/de
~

~STR&Ta

~
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EXPLORATORY TEST PIT# 10

Nativa Terra Subdivision
File: PERSPR-B97018

LJ.J

~

0
Cl.)

DEPTH

0

(Feet)

SOIL
CLASS

0.0-1.5

CH

Sandy (Fat) CLAY (Native - Topsoil) - dark gray-brown, very stiff to
hard, moist, with vegetation and roots in the upper 6 inches and rootlets in
the upper I foot. At 1.0 foot pocket penetrometer > 4.5 tsf

1.5 - 12.5

SP

Coarse to fine SAND/SANDSTONE - olive-gray, dense, moist, with
CaCO3 deposits in the upper 1.0 to 1.5 feet, strong reaction to HCI,
moderately cemented. Rust staining in bands at approximately 1.5 and 5.5
to 6.0 feet. Grain size becomes finer with depth. At 3.5 feet dry density=
104.5 pcf, moisture content= 15.5%. At 7.5 feet dry density= 100.9 pcf,
moisture content = 9.8%. Sand is poorly to moderately induration with
depth.
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SOIL
DESCRIPTION

LJ.J
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Excavated on January 9, 1998.
No ground water encountered
Test pit terminated at 12.5 feet below existing ground surface.
Sample(s) taken at 0.5, 3.5 and 7.5 feet.
Excavation Equipment: Hitachi EX/ 20 Excavator.
Logged by: PEW/de
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EXPLORATORY TEST PIT # 11
Nativa Terra Subdivision
File: PERSPR-B9701B

w
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0
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0
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>
w >~ CD

w

..J
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son,

DEPffl
{Feet)

SOIL
CLASS

0.0 - 0.5

CL

Sandy CLAY (Native - Topsoil) - dark brown, soft to firm, moist, with
vegetation and roots throughout. Sand is coarse to fine.

0.5 - 3.0

CH

Fat CLAY with sand - dark gray-brown to brown, hard, moist. At 2.5 feet
pocket penetrometer > 4.5 tsf With pockets of fat clay (no sand) and
CaC03 veins in the lower 1.0 to l.5 feet.

3.0 - 5.5

GM

Silty GRAVEL - brown to tan, medium dense to dense, dry to moist, with
CaC01 deposits throughout. Weakly to moderately cemented. Coarse to
fine gravel and sand particles are rounded to sub-rounded with some
angular and sub-angular pieces. Deposit is not continuous and exists only
in southern two-thirds of test pit.

5.5 - 13 .5

ML

Sandy SILT/SILTS TONE - olive-brown with tan CaC03 veins. hard,
moist . Color changes to dark olive-brown with depth . Poorly to
moderately indurated with depth. At 5.0 feet dry density = 78.2 pcf,
moisture content = 35.7%. At 8.5 feet dry density = 82.9 pcf, moisture
content= 34.8%.

DESCRIPTION
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Ercavated on January 9, 1998.
No ground water encountered
Test pit terminated al 13. 5 feet below existing ground surface.
&:rmple(s) taken at 2.0, 5.0 and 8.5 feet.
E-ccavation Equipment: Hitachi EX120 Excavator.
logged by: PEW/de
~
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EXPLORATORY TEST PIT# 12
Nativa Terra Subdivision
File: PERSPR-B9701B

w
~

0
(ll

DEPTH

SOIL

0

(Feet)

CLASS

0.0 - 1.0

SC

Clayey SAND (Native - topsoil) - dark brown to black, loose, moist, with
vegetation and roots in upper 0.5 foot, and rootlets throughout.

1.0 - 3.0

CH

Fat CLAY with sand and occasional coarse gravel and small cobbles brown, hard, moist, with minor blocky to blocky structure. Liquid Limit =
54, Plasticity Index= 30.

3.0 - 4.5

CH

Fat CLAY with CaCO3 deposits - dark brown with white CaCO3 veins,
hard, moist, and blocky structure.

4.5 - 9.0

ML

Sandy SILT - brown to tan with white CaCO3 veins, hard, moist, and
moderately cemented. Moisture content increases with depth. At 5. 5 feet
dry density= 95.1 pcf, moisture content= 23.3%. At 8.0 feet dry density=
81.5 pcf, moisture content= 35.3%.

9.0 - 13 .0

SM/ML

Silty SAND/Sandy SILT - pale olive-brown, medium dense, moist to wet.
Ground water encountered at 11 .5 feet, however, visible signs of water
seeping into test pit from approximately 10 feet below existing ground
surface.
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DESCRIPTION
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Excavated on January 9, 1998.
Grcnmdwale r encountered at I 1.5 feet below existing ground surface.
Test pit tenninated at 13. 0 feet below existing ground surface.
Samples taken at 3.0, 5.5, and 8.5 feet.
Bulk sample taken from 2. 0 to 3. 0 feet.
F.xcavation Equipment: Hitachi EXJ 20 Excavator.
Logged by: PEW/de
~

~STR~T~

~
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EXPLORATORY TEST PIT# 13
Nativa Terra Subdivision
File: PERSPR-B9701B
LJ.J

~

Cl

SOIL
DESCRIPTION

en

DEPTH

0

(Feet)

SOIL
CLASS

0.0 - 1.5

CL

Sandy CLAY (Native - topsoil)- dark brown, soft, moist, with vegetation
and roots in upper 0.5 and occasional roots and rootlets throughout.
Thickness varies from I. 0 to 1.5 feet .

1.5 - 3.0

CH

Fat CLAY with sand and gravel - brown, hard, moist, with CaCO3
deposits in lower 0.5 foot. Blocky structure with fine to coarse sand, fine
to coarse gravel and cobbles up to 6 inches in size. At 2.0 feet pocket
penetrometer >4.5 tsf Layer varies from 1.0 to 1.5 feet thick.

3.0 - 7.5

SM/SP

Silty SAND/SANDSTONE - olive-gray to dark gray with rust stained
layers, dense, with CaCO 3 veins in upper 2.0 to 3.0 feet. Strong reaction
to HCI, but only moderately cemented. Moderately to strongly indurated
with degree of induration increasing with depth. Trackhoe refusal at 7.5
feet below existing ground surface.

z

1n

>~
a: cc

LJ.J
_J

u::

LJ.J

~

0

~
0

LJ.J
~

0

LJ.J

>- I

Ill U

Ercavated on January 9, 1998.
No ground water encountered
Test pit terminated at 7.5 feet below existing ground surface.
Sample(s) taken at 2. 0 and 6. 0 feet.
Excavation Equipment: Hitachi EXI 20 Excavator.
Logged by: PEW/de
~

~STRa.Ta.

~
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EXPLORATORY TEST PIT# 14
Nativa Terra Subdivision
File: PERSPR-B97018

w
~
0

0

DEPTH
(Feet)

SOIL
CLASS

SOIL
DESCRIPTION

~ >a: CD

0.0- 1.0

cusc

Sandy CLAY/Clayey ~ (Native - Topsoil) - dark brown, soft/ loose,
moist, with vegetation and roots in upper 0. 5 foot and occasional roots and
rootlets throughout.

1.0 - 2.0

CH

Fat CLAY with fine sand - tan to brown with white CaCO3 veins
throughout, hard, moist, with minor blocky structure. CaCO3 deposits
increase with depth, layer thickness varies from 1.0 to 1.5 feet . Layer is
not continuous - extends throughout western half (downhill portion) of test
pit. At l.5 feet pocket penetrometer >4.5 tsf.

2.0 - 6.5

SP

Fine SAND - light olive-gray to tan with rust staining and white CaCO3
deposits, medium dense, moist. Loose to medium dense in upper 1.0 foot
increasing density with depth. Bedding planes were observed in the in situ
material with the planes dipping to the north-northeast at approximately
60°. At 5.0 dry density = 101.6 pcf (wet density 110.4 pcf), moisture
content = 8. 7%.

6.5 - 8.0

SP

Coarse to fine SAND/SANDSTONE - dark gray to dark red, dense, moist,
moderately to well indurated. Sand particles are sub-angular to subrounded. Trackhoe refusal at 8.0 feet below existing ground surface.

en

z

u5

w

<
0

>en
0

w
i.::

(_)

w

>- I

Ill (.)

Excavated on January 9, 1998.
No graund water encauntered
Test pit terminated at 8. 0 feet be/aw existing ground surface.
Sample(s) taken at I. 0, 5. 0, and 7. 0 feet.
Excavation Equipment: Hitachi EXI 20 Excavator.
Logged by: PEW/de
~

~STRi\Ta

~
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EXPLORATORY TEST PIT# 15
Nativa Terra Subdivision
File: PERSPR -B970 lB

LU

~
0

en

DEPm

son,

0

<Feet)

CLASS

DESCRIPTION

0.0 - 2.0

SC/CL

Clayey SAND/Sa ndy CLAY (Native-T opsoil) - dark brown, loose in upper
0.5 feet with vegetatio n and roots througho ut, hard in lower 1.5 feet with
minor blocky structure, moist. Lower 1.5 feet also contains occasional
coarse gravel and small cobbles.

2.0 - 3.0

CH

Fat CLAY with sand - brown, hard, moist, with CaCO3 deposits. Liquid
Limits= 64 and Plasticity Index= 39.

3.0 - 7 .0

CL/SC

Sandy CLAY/Clayey SAND - brown, hard, moist, with occasional coarse
gravel, cobbles, and small boulders. Particles are angular to sub-angu lar colluvium.

z

ii>

~
CI:

>CD

son,

LU

_j

u:

LU

~
0
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CD

0

w
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&:l

>- :c
CD U

E-ccavated on January 9, /998.
No ground water encountered.
r.~st pit terminat ed at 7. 0 feet below existing ground surface.
Samples taken at I. 0, 2. 0 and 3. 0 feet.
E-'Ccavation Equipme nt: Hitachi EXJ 20 Excavator.
Logged by: PEW/de
~

~STA&Ta.

~
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EXPLORATORY TEST PIT # 16
Nativa Terra Subdivision
File: PERSPR-B9701B
w

<
0

DEPTH

son,

(Feet)

CLASS

0.0 - 1.0

SC

Clayey SAND with gravel (Native-topsoil) - dark brown, loose, moist,
with vegetation and roots in the upper 0 .5 foot, occasional rootlets
throughout.

1.0 - 1.5

SM

Silty SAND with gravel and cobbles - light gray, loose to medium dense,
dry to moist. Thickness of layer varies from 0.5 to 1.0 foot. Coarse
particles are rounded to sub-rounded and sub-angular, with occasional
angular particles. Particles include coarse to fine sand and coarse to fine
gravel.

1.5 - 3.0

CH

Fay CLAY - brown to dark brown, hard, moist.
penetrometer >4.5 tsf

3.0 - 7.5

CL/ML

Silty CLAY/Clayey SILT - olive-brown with white CaCO 3 deposits, hard,
moist. The lower 2.0 to 3.0 feet contains occasional gravel and cobbles
with CaCO3 and weakly to moderately cemented, with strong reaction to
HCI. Gravel and cobble content increases with depth . A colluvial
material, however, the gravel and cobbles particles are rounded to subrounded with some sub-angular. At 3.5 feet dry density = 83 .2 pcf,
moisture content= 16.2%. At 7.0 feet dry density= 103 .2 pcf, moisture
content= 15.6%.

7.5 - 11.0

ML

Sandy SILT/SILTSTONE - red-brown, hard/dense, moist. Weakly to
moderately indurated with CaCO 3 deposits in fracture planes. Induration
increases with depth.

son,
DESCRIPTION

At 2.S feet pocket

w
~

0

>CD
0

w

~

frl

>- I
CD U

Excavated on January 9, 1998.
Test pit terminated at 11.0 feet be/aw existing ground surface.
Samples taken at 2. 0 and 9. 0 feet.
Bulk sample taken from 3. 0 to 5. 0 feet.
Excavation Equipment: Hitachi EX/20 Excavator.
Logged by: PEW/de
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EXPLOR ATORY TEST PIT# 17
Nativa Terra Subdivision
File: PERSPR-B 9701B

UJ

~

0

en

DEPTH

(Feet)

SOIL
CLASS

son.

0

0.0 - 1.5

SC/CL

Clayey SAND/San dy CLAY (Native-top soil) - dark brown to brown, loose
to medium dense/hard , moist, with vegetation and roots in the upper 0.5
foot, and rootlets in the upper I. 5 feet. Thickness of the topsoil layer
varies from l.O to 2.0 feet.

1.5 - 5.0

SC

Clayey, coarse to medium SAND - dark brown to brown, medium dense to
dense, moist, with occasional rootlets throughou t, minor blocky structure
in the upper 2.0 feet, and moderately indurated

5.0 - 10.0

CH

Fat CLAY with coarse sand, occasional sand lenses, and some fine gravel.
At 7.5 feet pocket penetrome ter > 4.5 tsf Occasiona l CaCO3 deposits
throughout . Also occasional cobbles and small boulders, consisting of
granite at 6.0 to 7.5 feet, Liquid Limits = 60, Plasticity Index = 34, and
moisture content = 20.3%.

10.0 - 14.5

ML

SILT - (residual soil of decompose d basalt) - dark olive-brow n to black,
dense, moist, with angular fracturing .

z

in

>
UJ

>-

a:

CD

UJ

DESCRIPTION

..J

ii:

UJ

';;j:
0

>CD
0

~
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UJ

>I
Ill ()

Excavated on January 9, 1998.
No ground water encounter ed
Test pit terminated at 14.5 feet below existing ground surface.
Sample(s) Jakenat 2.0, 3.5, 6.0, and 10.0feet.
Bulk sample taken.from 2.0 to 4.0feet.
Excavatio n Equipment : Hitachi EXJ 20 Excavator.
Logged by: PEW/de
~

~STFtaTe.

~
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EXPLORATORY TEST PIT# 18
Nativa Terra Subdivision
File: PERSPR-B9701B

w

!;;:
0

VJ

DEPTH

0

(Feet)

SOIL
CLASS

0.0 - 1.0

SC

Clayey S.ANl2 (Native - topsoil) - dark brown, loose, moist to wet, with
vegetation and roots in upper 0.5 feet and rootlets throughout.

1.0 - 3.0

CH

Fat CLAY - brown with white CaCO3 deposits, hard, moist. At 2.0 feet
pocket penetrorneter > 4.5 tsf. Blocky structure, CaCO3 deposits in lower
1. 5 feet increasing with depth. Some coarse sand.

3.0-10.5

CL

Silty CLAY with sand - brown to light brown, hard, moist, with occasional
CaCO3 deposits throughout, but decreasing with depth. At 4.5 feet dry
density= 104.2 pcf, moisture content= 15.6%. At 6.5 feet dry density=
92.7 pcf, moisture content= 17.6%. At 8.5 feet dry density= 100.0 pcf,
moisture content= 16.7%.

10.5 - 13.0

SP

Coarse to fine SAND - gray, medium dense to dense, moist.

z

u'5

~ CD
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a:

SOIL
DESCRIPTION

UJ
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~

0
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0
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>- I
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Excavated on January 9, 1998.
No ground water encountered.
Test pit terminated at 13. 0 feet below existing ground surface.
&mple(s) taken at 2.0, 4.5, 6.5 and 8.5 feet.
Excavation Equipment: Hitachi EX/20 Excavator.
Logged by: PEW/de
~

~STFtaTa

~
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EXPLORATORY TEST PIT# 19
Nativa Terra Subdivision
File: PERSPR-B9701B

w
~

0

DEPTH

0
1i5

(Feet)

SOIL
CLASS

a:

0.0 - 1.5

SC

Clayey SAND (Native-topsoil) - dark brown, with roots and vegetation in
upper 1.0 foot and rootlets throughout. Lower portion (approx. 1.0 foot)
contains gravel and small cobbles.

1.5 - 3.5

CH

Fat CLAY - dark brown to brown, hard, moist, with coarse, rounded
gravel, blocky structure and occasional rootlets to 3.5 feet. The thickness
of layer varies from 2.5 feet at the south end to approx. 1.0 foot in the
center of the test pit, tapering out in a northerly direction. Gravel and
cobble content increases with depth in layer, CaCO3 deposits in the lower
0.5 to 1.0 foot. At 2.0 to 3.0 feet, Liquid Limits=63 and Plasticity Index=
35.

3.5 - 6.0

ML/SM

SILT/ Silty SAND/SANDSTONE - white to tan to brown, loose to
medium dense, dry to moist, with CaCO3 deposits throughout, weakly to
moderately cemented, strong reaction to HCI. Thickness of layer varies
from 5.5 feet at south end of pit tapering to approx. 2.0 in middle of pit in
northerly direction. Soil layers appear to dip downward to southwest
between 20 and 30°.

6.0 - 11.0

SP

SANDSTONE with granite boulders - black and white to grayish, dense,
moist, trackhoe refusal at 11.0 feet below existing grade surface.

(/J

z

~ CD
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w
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SOIL
DESCRIPTION

UJ
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0
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Ercavated on January 9, 1998.
No ground water encountered
T.?st pit tenninated at 11.0 feet below existing ground !>urface.
Samples taken at 2. 0 and 4. 0 feet.
Ercavation Equipment: Hitachi EX120 Excavator.
Logged by: PEW/de
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EXPLORA TORY TEST PIT# 20
Nativa Terra Subdivision
File: PERSPR-B9 70 lB

lJ.J

~

0

(/)

DEPTH

0

(Feet)

SOIL
CLASS

SOIL
DESCRIPTION

0.0 - 0.5

SC/CL

Clayey SANQ/Sandy CLAY (Native-topsoil) - dark brown, loose, moist,
with vegetation and roots throughout.

0.5 - 1.5

CL

Sandy CLAY - brown, stiff, dry to moist, minor blocky structure. At I .0
feet pocket penetrometer = l. 75 tsf

1.5 - 3.0

ML

SILT/SILTSTONE - olive green with white CaC03 deposits, medium
dense to dense. with mjnor rust stairuog at the bottom of the layer. The
layer is thickest toward the northwest, and also dips downward in a northnorthwest direction, tapering out at approximately the mid-point of the test
pit.

3.0 - 5.0

SP

Medium SAND - light gray, medium dense to dense, moist, with
interbedded silt layers less than 3 inches thick. At 4.5 feet dry density =
99.3 pcf, moisture content= 12.5%.

5.0 - 8.5

SP/SM

Fine SAND /Silty SAND/SANDSTONE interbedded with silt layers -light
gray, medium dense to dense, moist. Silt is olive-green, dense/hard, moist.
The silt layers are 3 inches or less in thickness. The bedding planes dip to
the northwest at approx. 30 to 40°.

8.5 - 9.0

ML

SILT/SILTSTONE - olive green with dark red banding and white CaCO3
deposits, hard/dense, moist, and moderately to well indurated.
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E--ccavated on January 9, 1998.
No ground water encountered
Test pit terminated at 9. 0 feet below existing ground surface.
Strmple(s) taken at 1.0, 2.0, 3.0and5.0je et.
£-ccavation Equipment: Hitachi EXJ 20 Excavator.
Logged by: PEW/de
~

~STRaTa

~
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DIRECT SHEAR
ASTM D 3080
Project: PEREGRINE SPRINGS SUBDIVISION
Client: PEREGRINE SPRINGS LTD
File: PERSPR B9701 B
Date Tested: 2-10-98
Location: TP-12@ 2.0'-3.0'
Lab No. : 980152
Remolded: 95% ASTM D-698
Dry Density: 98.8 PCF
Moisture Content: 17.5%
Soil Type: BRO\fv'N FAT CLAY
Liquid Limit: 54 Plastic Index: 30 Fines Class.: CH
Condition: SATURATED /CONSOLIDATED I APPROXIMATED DRAINED

Nom1al Stress vs. Shear Stress
4000 1t----

3000
C

C/l

--:-----:------!_

I

!--____;_ _ _ __ ____~

-

;

1_

I

- - - -- , , - - I

I

C.
.._,
rJl
rJl

....
(!)

2000 t-----

Cl'.::

---r--;------------:---;,,--:

0 '-----0

- - - - - - - -1000
2000

-

- - -- 3000

4000

Normal Stress (psf)
Angle of Internal Friction: 21 °

Cohesion Intercept: 510 PSF

Reviewed By~~
Reviewed

By~i:J~;.f-e:;~'t~<:::=
BC001908
Page 529

STRATA, INC.
EXPANSION TEST
ASTM D-45468
Project: PEREGRINE SPRINGS SUB
Client: PEREGRINE SPRINGS
File Name: PERS PR 89701 B
Sample No.: 980152
Sample Location: TP12 @ 2.0' to 3.0'
Soil Description: BRO\/\,1\J FAT CLAY
Conditions: REMOLDED TO 104 PCF DRY DENSITY@ 17.5% MOISTURE
Vertical Stress: 144 psf

EXPANSION VERSUS VERTICAL STRESS
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8653 W. Hackamore Drive. Boise, Idaho 83709
208 376-8200 / FalC 208 376-8201

MOISTURE DENSITY RELATIO NSHIP TEST
REPORT TO

PEREGRINE SPRINGS LTD
550 TROUTNER WAY
BOI S E , ID 83712

REPORT DATE 2/11/98
FILE NO.
PERSPR B9701B

PROJECT PEREGRI NE S PR I NGS SUB
LAB NO.
980152
DATE SAMPLED ~1~/ ~9~/ ~9 ~8 _ _ _ _ __ _
TEST BY
LW - STRATA
LOCATION SAMPLED T
~~
P_-~1~2~A
~T
.:........:2::_
' _-___:3: :_
' _ _ _ _ _ _ _ _ __ _ __ _ _ __
VISUAL DESCRIP TION OF MATERIAL =B~R~O~W~N~ F~A~T:.......:C~L=A
~Y::..__-_C
~H
:.::._._ _ _ _ _ _ _ _ __
~EST STANDARD
METHOD

ASTM D-698
A

SPECIFIC GRAVITY
assumed
tested
DENSITY DATA
Tested
MAXIMUM DENSITY , pcf 1 04.0
OPTIMUM MOISTURE, pct 17 .5
OVERSIZE SPECIFIC GRAVITY

SIEVE DATA

Sc ree n

Pct Passing

3/4 "
3/8"
No. 4

100

2.60
X

Corr'd
NA
NA
2.60

MOISTURE DENSITY CURVE

120.0 - - -- - -- - --

·····t····~-.

~
~

"ii

i

- - -- -- -- -.,------, ------,- -- ----,--- - - - ,

'

105.0

100.0

0

~

0

90 .0
85,0

B0.0+-- --i-- --~-- -+--- -1--- +---- +--- t - - --+--- ~r-- --t
1J.0

14.0
•

15.0

16.0

Dato Points

17.0

c

18.0

19.0

Reviewe d by,
IOAHO • WASHINGTON

20.0

21.0

Moisture Content, ,C
MAX DENSITY
···-··· 100,C Saturation

7

22.0

2J.0

~+

• OREGON • WYOMING • MONTANA • UTAH • NEVADA
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R-VALUE
IDAHO T-8
Lab Number: 980152
File Name: PERSPR - B9701 B
Date Sampled: JAN. 9 & 12, 1998
Sampled by: STRATA
Date Received: 1-9-98
Tested by: LW&HA/ STRATA

Project: PEREGRIN SPRINGS
Client PEREGRIN SPRINGS LTD
Sample ID: TP-12 @2'-3'
Soil Description: BROWN FAT CLAY

RVALUEDATA
I
Percolation: NONE Polnt1 Polnt2 Polntl
294 477
Exudation, PSI

SOIL CONSTANTS

111 .3 119.5

Dry Density, PCF

Moisture Content, % j 27.3

a.a

Exp. Pressure, PSI

Atterberg Limits: Standards ASTM D-4318
Liquid Limits: 54 Plastic Index: 30 Fines Class.: CH

23.6

a.a

RVALUE: <5
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SCREEN
SIZE
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• This report covers only material as represented by this sample and does not necessarily cover aH soil from this layer or source.
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R-VALUE
IDAHOT-8
Project: PEREGRIN SPRINGS
Client: PEREGRIN SPRINGS LTD
Sample ID: TP-6 @ 2.5'-3.0'
Soil Description: TAN SANDY SILT

RVALUEDATA
Percolation: NONE I Po1nt1 '

· 173

Lab Number. 980149
File Name: PERSPR - 89701 B
Date Sampled: JAN 9 & 12, 1998
Sampled by: STRATA
Date Received: 1-9-98
Tested by: LW&HA/ STRATA

I

!
Po1nt2 , Polntl

275 ;410

Exudation, PSI

!

Dry Density, PCF

j109.0 109.9i109.9

SOIL CONSTANTS

RVALUE: 22

I

Moisture Content,% 18.3 17.8 ,11.2

Exp. Pressure, PSI
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pH DATA SHEET
Project: Nativa Terra Subdivision
Client or Ref. No. : Peregrine Sprinqs 1 LTD
Date Received:--'2=/-'1-=0"""'/9c..:8_ __ _ _ _ _ _ _ __
1
Sample ID: TP-1 @ 1' - 2'
Soil Type: Clayey Silt

ml of Water

Initial Voltage
(volts)

Voltage Drop
(volts)

Job No .: PERSPR B97018
Lab No. : 980604
Date Tested :-'2
=--.:..
/ 1"""'
1/-=9=8 _ _ _ _ __
Tested By: HA - Strata

Total Voltage
Drop (volts)

Current
(Milliamps)

Resistivity
(Ohm- cm)

75
125
175
225
275
325
375

:>H=

6 .7

@ Temperature (F

Minimum Resistance :

0
)

69

ohm cm@ Temperature (F

0
)

Remarks:
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pH DA TA SHEET

Project: Nativa Terra Subdivision
Job No.: PERSPR B97018
Client or Ref. No.: Peregrine Springs, LTD
Lab No.: 980605
Date Received : 2/10/98
Date Tested: 2/11/98
-=-'--~.a.------- -- - - S amp Ie ID: TP-8 @ 0' - 0.5'
Tested By: HA - Strata
Soil Type:_C
= la' - ' - - - - - - - - - - - - - - - - - - - - - -- - - - - -- -

-=----"~~------

ml of Water

Initial Voltage
(volts)

Voltage Drop
(volts)

Total Voltage
Drop (volts)

Resistivity
(Ohm- cm)

Current
(Milliamps)

75
125

175
225
275
325
375

I

pH=

6.7

@ Temperature (F

\ltinimum Resistance:

0
)

69

ohm cm @ Temperature (F

0
)

Remarks :
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GEOTECHNICAL ENGINEERING & MATERIALS TESTING

8653 W Hackamore Drive. Boise. Idaho 83709

208 376-8200 I Fax 206 376-6201

pH DATA SHEET

Project: Nativa Terra Subdivision
Job No.: PERSPR B9701 B
Client or Ref. No.: Peregrine Springs, LTD
Lab No.: 980606
Date Received:-=2/:...:1..:::0""'/9"""8::..-_ _ _ _ _ _ _ _ __
Date Tested :_2=/_,_1_,_,1/-=9=8_ _ _ _ __
, Sample ID: TP-20 @ 1' - 2'
Tested By: HA - Strata
Soil Type:~
C-'la:.z__
-" _ __ _ _ _ _ __ _ _ _ _ _ __ _ _ _ _ __ _ _ _ _ _ __
ml of Water

Initial Voltage
(volts)

Voltage Drop
(volts)

Total Voltage
Drop (volts)

Resistivity
(Ohm-cm)

Cu/Tent
(Miffiamps)

75
125
175
225
275
325
375

bH=

6.4

@ Temperature (F

Minimum Resistance:

0
)

68.5

ohm cm@ Temperature (F

0
)

Remarks:
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8353 W. Hackamore Drive, Boise, Idaho 83709
2)8 376-8200 / Fax 208 376-8201

August 20, 1998
File: PERSPR-B9701C
Mr. Richard Pavelek and Mr. Tim Day
Peregrine Springs Ltd. Company
550 Troutner Way
Boise, Idaho 83702
RE:

Supplement to Geologic and
Soil Engineering Evaluation
Phase I Grading
Nativa Terra Subdivision
Boise, Idaho

Gentlemen:
In response to your request, we have prepared this letter to clarify issues raised by the City
of Boise, including items identified in their Conditions of Approval for the project. We previously
prepared a report for this project dated February 20, 1998, titled "Geologic and Soil Engineering
Evaluation."

Derention Ponds
Construction of the berms for water detention basins should be performed as described in
the Site Preparation/Earthwork section of our February 20, 1998 report. The ground should be
stripped, scarified, moisture-conditioned, and benched as outlined in our report. Plastic clay soils
may be placed as fill in the berms. These soils should be moisture-conditioned to within 1% of
optimum moisture content, placed, and compacted in thin horizontal lifts as recommended for
strnctural fill in our report. Plastic clay in water retention embankments need not be limited to
depths of 4 feet below grade in areas which will not support structures or pavements. The project
grading plans show that embankment slopes will be flatter than the maximum recommended slope
ratio of 2: 1 (horizontal to vertical).
Based on the complexities of the subsurface soil and geologic conditions, it is not
reasonable to attempt to define potential flow paths and rates for water contained within the
detention basins. Although water is expected to be present within the detention basins for only a
limited time (maximum 2 days following the peak event), lining the pond areas with low
permeability material would significantly reduce the potential for infiltration into the underlying
soils and movement of water into downgradient areas. The on-site plastic clay should be suitable
for use as a lining material for the detention basins. We recommend that a minimum one-footthic:k layer of plastic clay be placed as a liner across the basin areas. This liner layer should be
pla;;ed in at least two lifts, and compacted to a minimum 85% relative compaction (based on
ASTM D-698) at or within 2 percent above optimum moisture content. (This applies to the clay
lining beyond the berm areas.) Maintenance should be provided on a regular basis top remove
sediment from the basins and to restore any areas affected by erosion.
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Sitt~ Grading

Grading of the site should be performed as described in our February 20, 1998 report.
Excavation should be perfonned under the observation of Strata's field representative, who will
classify soils in the field in accordance with the ASTM D-2488 method, verified by periodic
laboratory testing of Atterberg limits and/or percent of fines or clay fraction . Strata's technician
will work closely with the project geotechnical engineer and the contractor. The geotechnical
technician will monitor earthwork operations on an on-going basis to observe the conditions
exposed, verify placement of fill, and test the fill moisture content and compaction. The
gec,technical technician and engineer can provide additional recommendations as the grading
progresses.
Selective grading operations will be required to segregate high plasticity clays from the
on-site soils. Some "double handling" of material could be required in order to place soils in the
locations as described in our February 20, 1998 report. This will depend on the planning of the
earthwork construction sequence and the nature of the soils encountered. Potentially active soils
(defined in our report as having a Plasticity Index (PI) of> 15 and Liquid Limit (LL) >30) should
be <ept separate for the liner within the detention ponds, construction of detention pond benns,
and/or for placement below a minimum 4 feet of non-active cover soils. Topsoil should also be
stockpiled separately and not placed within structural fills. The geotechnical technician will
observe and document these operations as they proceed. As described in our February 20, 1998
report, topsoil should be retained for use in landscape areas and as cover in slope areas, etc. to
assist in revegetation efforts. The clay will require special efforts and attention by the contractor
to moisture conditions and compact. Benching and keying of fills on sloping ground will be
required as shown in Plate 6 of our February 20, 1998 report. Additional recommendations for
site grading operations are presented in that report. Based on the conditions encountered in our
test pits, excavation for the Phase I development of Nativa Terra are not expected to generate
large volumes of active clay soils (see, for instance, the summary presented on page 26 of our
rep:>rt).
Potentially expansive soils should be placed at or near optimum moisture content, to
reduce their capillary suction effect and thereby the potential for substantial increases in moisture
content and resulting expansion. Fluctuations in moisture content are known to decrease with
der:th below the ground surface. Placement of any potentially expansive soils at least 4 feet below
the finish grade as described in our February 20, 1998 report will limit the moisture changes and
will provide surcharge loads which will resist potential expansion forces .
If the site grading operations produce excess earthwork volumes, our report (page 19)
recommends that clay soils be wasted in preference to other soil types. We feel that this is a
cor.1mon sense approach to the grading, since clay will be more difficult to moisture-condition and
cor1pact than other soil types.
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Structures and Site Design
Additional, lot-specific geotechnical evaluations will be necessary to address proposed
improvements, with regard to the site conditions on a lot-by-lot basis, as required by the Boise
Hill side and Foothill Ordinance. In all cases, structure foundations should be designed with
consideration of the soil types, whether fill or native soils. A final grading report for the project
can be prepared to document the "as-graded" conditions. In areas where potentially expansive
soils are present, for planning purposes, we recommend that footings extend to at least 36 inches
below the lowest adjacent final grade. Reinforcing steel should be provided in footings and slabson-grade to provide additional resistance to expansion forces. Where active soils are present at or
near finish grade, these soils could be removed and replaced with non-expansive soil. Buildings
should not be planned spanning across cut-fill transitions without additional, specific geotechnical
input. Walls below grade (retaining walls, basement and stem walls) should be backfilled with
non-expansive, granular soil to act as a buffer against lateral heave. Drainage should be provided
behind retaining walls to mitigate build up of hydrostatic pressures. Geotechnical observation and
monitoring during construction on individual lots will be required to verify suitable foundation
bearing conditions, fill compaction, and other aspects of earthwork construction.
The Uniform Building Code (UBC) calls for setbacks from the tops and toes of slopes.
Setbacks of one-third of the height of the slope (not exceeding a total of 40 feet) from top of
slope and setbacks of one-half the slope height (not exceeding 15 feet) from the toe of the slope
are called for by the UBC . Our understanding of the UBC requirements is that these apply to
strnctures at grade and are intended to provide clearance for maintaining slopes, and for backyard
access. If strictly applied, these setbacks would eliminate the possibility of "daylight" or "walkout" basements, and therefore lead to the need for much larger building pads and more extensive
site grading. Our February 20, 1998 report suggests (for planning purposes) a 10 foot setback
from the top of natural or cut slopes (page 20-2 l ). This may be reduced based on evaluation of
ind,vidual cases. Although a small setback may be desired to allow ease of maintenance and
catchment provisions above and below rock slopes, the rock type and nature and orientation of
discontinuities (bedding, jointing, etc.) should be evaluated to determine if lesser setbacks would
be :;uitable for rock slopes.
Structures with basements located at the top of slopes would be expected to unload the
slope rather than adding additional loads. Foundations should be placed at a depth sufficient to
not be affected by frost penetration or soil activity and, for planning purposes, the outside face of
the footing should be set back at least IO feet from daylight (measured on a horizontal plane).
StrJctures with "walk-out" basements located at the toes of slopes are also feasible; basement
wall design should consider the lateral earth pressure imposed by the upward sloping soil, and
drainage should be provided behind basement walls. Access for maintenance of the structures and
slope areas should be provided.

It is our understanding that roof runoff will be directed to the subdivision storm drain
system. This will help reduce the potential for saturating soils around the structures. Flood
irrigation or landscape watering in excess of plant needs should be avoided . Future lot owners
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should be informed if the possible adverse affects of over-watering the landscaping, and advised
on use of drought-tolerant vegetation. We suggest that the landscape architect provide a list of
drought-tolerant plants suitable for use at the site. Trees or shrubs should not be planted next to
strnctures or foundations, and should be located such that their drip lines are beyond the limits of
stnicture areas.
Strata, Inc. has served as the geotechnical consultant for the Nativa Terra project, and
expects to continue to provide the geotechnical services, evaluations, and recommendations that
will be required for the individual lots at the site. Any other consultant who becomes involved in
gec,technical aspects of design or construction must notify the owner, Boise City agencies, and
Strata, Inc. of their role. Notification should indicate that they will be providing geotechnical
recommendations and will assume all responsibility as the geotechnical consultant of record for
their portion of the project. Should another consultant be used, the developer and consultant will
hold harmless and indemnify Strata, Inc. from any geotechnical-related errors or omissions that
may arise during or subsequent to their work.
We trust that this additional information will assist with preparation for construction of the
project and help clarify the issues noted by Boise City. Should you have any questions or further
requirements, please do not hesitate to call .
Respectfully submitted,

~/~4--

Brent J. Inghram, P.E.
BTI/dc
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8653 W Hackamore Drive, Boise, Idaho 83709
208 376-8200 / Fax 208 376-8201

November 5, 1998
File: NA TTER-B970020-3
Mr. Richard Pavelek
Mr. Tim Day
Nativa Terra LLP
915 West Jefferson Street
Boise, Idaho 83702
RE:

PROPOSAL
Geotechnical Services and Testing
During Construction
Nativa Terra Subdivision
Boise, Idaho

Gentlemen:
Strata, Inc. is pleased to present this proposal for geotechnical and related services for the
initial phase of construction at the Nativa Terra/Peregrine Springs project site. During the first
phase of development, access roads, utilities, and other infra-structure associated with future
residential development will be constructed. The initial development of the subdivision will
include cuts and fills to establish the proposed stormwater retention basins, and desired road
alignments and emergency access roads. The improvement of individual lots will not occur until
each lot is purchased. Cuts of up to about 25.0 feet and fills of up to 35 feet are planned for the
proposed roadway improvements.
We previously prepared geotechnical investigations for the project site which included
observation, logging and sampling of test pits across the property. The soil conditions and rock
contacts across the site were found to be irregular and will be expected to vary relative to those
found in the test pit locations. As these conditions are exposed across the site during
construction, further interpretation and refinement of recommendations presented in our reports
will be required. Special attention during construction will be required to properly address
expansive soil types, geologic conditions in cut slopes, and preparation of areas to receive
embankment fills . Should you have questions or concerns about our approach to the project, the
work scope, or estimated time requirements, we would be glad to meet with you and discuss the
factors considered in the development of this proposal.
Scope Of Services Construction Observation And Testing

Our services during the earthwork, street and utility construction for the project are
expected to include the following:
EXHIBIT

I
IDAHO

•

WASHINGTON •

OREGON • 'WYOMING •

MONTANA •

UTAH

•

11

NEVADA _ _ _ _ _ _ _ _. ,

STRATA 3843
Page 541

Nativa Terra/Peregrine Springs
File: NATTER-B980020-3
Page2

•

Meeting with the parties involved (owners, contractors, and others) at a pregrading meeting to discuss earthwork requirements, construction methods, field
scheduling etc.

•

Weekly meetings with owners, contractors and city representatives to discuss
progress and completion of work items.

•

Geotechnical and geological observation during excavation operations to observe
and assess stability of cut slope conditions and identify soil types for stockpiling
and/or later placement as compacted fill.

•

Observation of site clearing, subgrade preparation, preparation of fill benching
key areas, preparation and placement of fill, compaction testing, geotechnical
observation during fill and backfill compaction operations, subgrade preparation,
placement and compaction of aggregate base.

•

Laboratory testing to evaluate soil characteristics, suitability of materials for use
as fill or aggregate base (this may include moisture density determinations, sieve
analyses including hydrometer analyses, Atterberg limits tests and other tests as
required).

•

Testing of concrete and asphalt may be performed if requested. Concrete
structures may include curbs, gutters, spandrels, drainage inlet and outlet
structures etc. Asphalt testing may include field density testing and coring of
street areas.

Observation and testing services are expected to cover the infrastructure improvements
and in the first phase of development, exclusive of the preparation of individual lot pads which
will be developed on an individual basis by the funrre owners. The grading operations at this
time are expected to include placement of fill embankments for support of roadways and
drainage facilities including berms to create or enhance retention pond areas. Utility trench
back.fill will follow site grading operations.
Based on cur past experience, weekly meetings with city representatives will be required.
No other time for meetings has been included in our fee estimate. All other meetings or
teleconferences will be billed on a time and expense basis. If required, a final report for this
project will be prepared as an additional item . . A breakdown of fees for the services described are
enclosed. A detail of our proposed services and fee estimate is enclosed. Our time is based on
an estimated 8 week schedule for completion of in-grading operations for the initial subdivision
phase, and an additional 80 hours for post-grading operations such as utility trench backfill,
roadway construction, asphalt and concrete testing etc. The time-frame may be revised as the
project schedule is developed. Time requirements may be increased or decreased depending
upon the contractor's schedule and the effectiveness of the contractor's operations. The manhours indicated can be distributed as necessary for optimal coverage of the project during the
ST
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various aspects of the grading and earthwork construction related operations. The figures shown
here should be considered estimates only, as the :final plans may change prior to completion of
the projects. The actual fees for observation and testing will depend upon the final design extent
of work to be performed, contractor' s schedule and approach to work and other factors. We
propose that our fees be reimbursed on a time and expense basis at the unit rates shown on the
enclosed breakdown.
Our field technician will be present as needed during the mass grading operations for the
roadway and retention basin construction, along with support from field engineers and or
geologists to observe exposed conditions and develop additional recommendations. Testing and
inspection fees can be held down by good planning and coordination of the project
superintendents with this office, and by conscientious and efficient work by the contractors.
During the progress of our work, daily field reports will be prepared by our field staff and
provided to your designated representative on a weekly basis. Item 17 has been included as a
design service for the segmental retaining walls for the project. This work includes:
interpretation of soil engineering data for input into design software, global and wall prism
stability design, drainage design, preparation of cross-sections and specifications and review of
civil drawings. Our design data will be provided to Tealeys to incorporate into the Civil
drawings.

CLOSURE
Before we begin, please indicate your acceptance of the proposed scope of work and
associated fees for the services as described herein by signing and returning a copy of the
enclosed General Conditions as our authorization to proceed with this work. We are available to
discuss this proposal.
Sincerely,
STRATA, INC .

a~

H. Robert Howard, P.E.

HRI-Vjh
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8653 W. Hackamore Drive, Boise, Idaho 83709
208 376-8200 / Fax 208 376-8201

November 11, 1998
File: NATTER-B970020-3

Mr. Richard Pavelek
Mr. Tim Day
Nativa Terra LLP
915 West Jefferson Street
Boise, Idaho 83 702

RE:

Geotechnical Engineering Services
Individual Lots, Nativa Terra Subdivision
Boise, Idaho

Gentlemen:
According to several discussions we have had with both of you, we would appreciate the
opportunity, when appropriate. to further discuss relevant administration, procedural and
contractual topics regarding our involvement in the project as each lot is marketed and developed.
It is not our intent to be aggressive, but rather to periodically revisit with you this
collective important and unresolved issue, which we know the City will probably have continued
interest and concern. We are including the prior presented specific services we can provide as
members of the project team.

Geotechnical Evaluations of Individual Lots
We have recommended, as has been verbally agreed, that Strata perform individual
geotechnical evaluations for each lot within the development to provide detailed information for
geotechnical design of foundations, retaining walls, slabs-on-grade, pavements, etc. and satisfy the
requirements of the City of Boise Foothills Ordinance.
We propose that additional field exploration would include at least 2 test pits on each lot
and laboratory testing would be conducted to assess specific geotechnical engineering properties
of the on-site materials, such as soil plasticity, swell potential, shear strength, and compressibility
characteristics. A geotechnical report would then be prepared providing specific information for
geotechnical design and construction of the residence. Based on our previous work at the site,
we will provide these individual lot evaluations for a fee of $1,400 per lot. This fee would be
valid until December, 1999 or after one year of performing this work. After that, we propose to
re-evaluate this fee based on our cost history. This fee includes up to two site visits by our field
engineers for follow-up observation (not to exceed 3 hours, total). Additional field observation, if
required, would be charged on a time and expense basis. This fee would apply to conventional
residential construction, 2 stories or less in height with one basement level maximum, on lots one
acre or less in size and assumes a building envelope exists for each lot An additional fee of $200
per acre would apply to areas in excess of one acre.
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The work described herein covers the current requirements of the City of Boise; should
the development requirements of the City change, we reserve the right to adjust our fee
accordingly to cover the work required. Although we have a good relationship with the City and
our experience has been that our reports have been routinely approved, we cannot give an
assurance or guarantee that these reports would be accepted or that additional conditions of
approval would be imposed, since these are not within our control.

Grading and Drainage Plans for Individual Lots
Grading and drainage plans can also be performed for individual lots based on Strata being
retained and authorized by individual lot owners. If the topography of the lot is provided to us as
computer disk file (AutoCad or other standard format file) or blue line drawing, we expect that
these plans could be prepared for a fee not exceeding $1,400. We will commit to this fee limit
until December 2, 1999, at which time we would need to re-evaluate our costs and may need to
adjust the price accordingly.
We remain available to continue the discussion about the above issues We know from
our residential hillside experience in Boise and elsewhere, having well defined and maintained
technical design support services, given the unique way the project is occurring, provides
protection for all involved parties.

Sincerely,
STRATA, INC .

H. Robert Howard, P .E.
HRH/jh
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8653 W. Hackamore Drive, Boise, Idaho 83709
208 376-8200 / Fax 208 376-8201

January 6, 1999
File: NATTER-B970020-1
Mr. Richard Pavelek
Mr. Tun Day
Terra Nativa LLP
915 West Jefferson Street
Boise, Idaho 83 702

RE:

Geotechnical Services and Testing
During Construction
Nativa Terra Subdivision
Boise, Idaho

Gentlemen:
th

On December 9°' and 10 , 1998, 25 test trenches were advanced using a backhoe
within the first phase of the project to obtain more information about the type(s) of soil,
including fat clays that wilJ be encountered during the grading operation. With this
information and that contained in our report of Geologic and Soil Engineering Evaluation of
February 20, 1998, we have appr~ximated the quantities of fat clays and other conditions that
will be encountered during the grading operation. These additional test pits were located
specifically where: 1) borrow is to be obtained~ 2) ponds are located; and 3) reaching street
subgrade could be effected by rock or when clay may occur near street subgrade.
The test pits (trenches) excavated on December 9th and 10th were logged and samples
of the clay soil encountered in the test pits recovered for further laboratory identification and
testing. The approximate locations of the test pits are shown on Plate 1. Plates 3 through 27
present the logs of each test pit Plate 2, Soil Indices Summary, shows a further inventory of
the clay soil encountered. These data supplement existing data contained in our report and
that we have also shown on Plate 2.
Most of the soil encountered has good moisture content and should be able to be
placed and compacted without difficulty. However, there are areas of clay that are very
moist and will require mixing with drier soil If mixing proves difficult, this soil may need to
be wasted if the moisture is too great to allow for the compaction to occur. There are also
silty sands that are dry, requiring moisture conditioning. The dry soils were encountered in
Test Pit 114, located on Castello Street, south of the emergency access road and in Test Pits
118 and 119, located on Strata Via Street, north and east ofLot 11.
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We encountered rock above street subgrade in: 1) Test Pits 102A and 102B, located
at Stations 13 + 00 and 13 + 45 of Eastdale Drive and in Test Pit 9 of the original report
located near the southeast comer of Lot 14; and 2) Test Pits 104, 104A, 104B and 105,
located between Station 22 + 00 and 26 + 50, Eastdale Drive. The rock could be used for rip
rap for Ponds No. 2 and 3 spillways and at each end of the drainage pipe that crosses under
Bene Posto Drive and Eastdale Drive, just west of Al Fresco Drive. Rock less than 8 inches
in diameter may be allowable for placement in fills . Also, rock spoil could be used for
landscaping around the subdivision or disposed of as the owner desires.
Based on these additional test pits, we have recalculated the loose CH, fat clay
volumes will be: approximately 1,500 cubic yards for Eastdale Drive excavation;
approximately 2,000 cubic yards for the emergency access road excavation; and
approximately 4,700 cubic yards in the Strata via Street excavation. Rock volume was not
calculated.
We estimate that the I-foot-thick lining for the ponds will require approximately
2,000 cubic yards of the CH fat clays. We encountered approximately 4.5 feet of CH clays in
Test Pit 102. There may be enough clay here to line Pond No. I. The CH clay liner for
Ponds 2 and 3 and any additional clay needed to finish Pond No. 1 will be obtained from the
excavation for Eastdale Drive and the emergency access road. Excess clay from other
locations, including Test Pits 116 and 120, will be placed in the bottom of the fill in Eastdale
Drive, south of Pond 3, or in the pond embankments, or in the bottom of the fill for Strata
Via Street as designated on the Grading Plan.
Grading at this time of the year poses diametric challenges; working with the freezing
soil conditions and properly moisture conditioning the soil and keeping the soil from freezing
to attain proper compaction. or working with very wet soil and site conditions during high
precipitation and non-freezing conditions. We will work closely with the contractor on a
daily basis, and even more closely as the conditions require during these periods. Also, we
must recognize that conditions may warrant a temporary project shut-down.
Appendix A presents gradation curves on silty sand considered for on-site subsurface
drainage. We used the Hazen equation to estimate soil permeability for assessing if
subsurface drainage is practical, The D 1o ( diameter of 10% of soil passing) of the soil ranges
from 0.003 to 0.009 millimeters. The Hazen equation based permeability (using D\O) is K
lxIO·' cm/sec. It is our current opinion. this value is too low for this type of application. We
propose evaluating the soil conditions for this application in the area south of Bene Posto
Drive or considering a pond detention system in this area.
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The following plates accompany this letter:
Plate I:
Plate 2-2A:
Plates 3-27:
Appendix A:

Test Pit Location Map
Soil Indices Summary
Exploratory Test Pit Logs
Laboratory Test Results
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Dennis Fletcher, Tealey Land Surveying
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poor quality subgrade soil would be required. If the subgrade soils between Tablerock Road at
Station 1S+oo have similar properties, we would propose a similar construction procedure.
We would appreciate your review and comment of this proposed construction method so
that we can proceed with final recommendati ons for this portion of the project. ACHD should be
advised of the proposed approach and visual obseIVation and discussion conducted when we all
meet at the site on September 7, 1999.
Also, we will provide final recommendati ons for the emergency access road and other
road alignments as necessary to complete this project.
Sincerely,
STRATA, INC.

HR.Wjh
cc:

Jerry Hopkins, ACHD
Gary Inselmann, ACHD
Dick Pavelek, Terra Nativa LLP
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October 6, 1999
File: NATTER-B980003-3
Mr. Dennis Fletcher
Tealey' s Land Surveying
915 W. Jefferson
Boise, Idaho 83702

RE :

Geotechnical Engineering Discussion
and Recommendations
Outstanding Design and Construction Issues
Nativa Terra Subdivision
Boise, Idaho

Dear Mr. Fletcher:
This letter presents the following geotechnical engineering discussion
recommendations for final resolution of related design and construction issues:
•
•
•

and

Final road section and construction requirements
Drainage of pond No. 2 and Strata Via Street
Cut construction and slope stability

The contents of this letter have been prepared based on meetings with the project team,
discussions with you and additional engineering, testing and design.

Final Road Design and Construction Requirements
The final design recommendations for the lower portion of the Nativa Terra project were
presented in our letter to you dated September 6, 1999. We understand that these
recommendations have been accepted by ACHD and the construction of the road for the lower
portion of the project is underway. The portion ofEastdale where the reduced pavement section
was recommended has been constructed as discussed with the project team, including ACHD.
Specifically, those areas underlying the pavement right-of-way where rock deepens along the
south side and if each end of the reduced section has been cut and backfilled with structural fill
to meet the maximum pavement design criteria used for the remaining areas in the lower portion
of the project.
We have completed our observation and testing on Strata Via Street. As we discussed
with the project team, including ACHD, the portion of Strata Via from about Station 18+00 to
23+50 is underlain predominantly by silty sand and siltstone, with the exception of two areas
located approximately between Stations 19+40 to 20+00 and 22+ 10 to 22+5 5. At these stations,
clay has been encountered having properties similar to those soils encountered down on the
lower portion of the project. These areas should be deepened to the maximum section. The
remaining areas within this station interval should be designed for an R-value of 57 associated
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with the silty sand and siltstone, the laboratory data for which are in our files. Based on the TI of
6, we recommend a 2 ½-inch section of asphalt concrete and a 6-inch section underlaying the
asphalt concrete of ¾-inch-minus, crushed sand and gravel base course. The soils between the
beginning of the project at Tablerock Road to Station 18+00 are comprised of fill that has been
obtained from the lower portion of the project. This fill is predominantly clay that has been
tested to have an R-value requiring the maximum section. Strata will need to verify the subgrade
areas between Station 18+00 and 23+50 that require the deeper section.
The subgrade soil for the fire access between Strata Via and Eastdale has been assumed
to have an R-value of between 5 and 10. We understand that the fire access road section needs to
be designed for a 70,000-pound vehicle provided grading of the borrow area on either side of the
fire access road permits runoff both from the access road and from adjacent land to positively run
away from the road area. It is our opinion the access road section can be 2 inches of ¼-inchminus, crushed sand and gravel base course underlain by 8 inches of sand and gravel pit run no
larger than 4 inches in diameter and well-graded. If the access road is intended to be used in the
future for paved streets for the subdivision, we recommend that 12 inches of sand and gravel
base course be underlain by 2 inches of the ¾-inch-minus, crushed sand and gravel. Good
drainage in the form of relatively deep borrow ditches on either side of the road will allow for
protection of the subgrade soil.
We understand that the access road for Pond No. 2 will be used primarily by the City and
Ada County District vehicles for periodic maintenance and inspection of the pond. Drainage
outside of the road right-of-way should permit water to readily move downslope and to the west.
Provided good drainage has been constructed, it is our opinion the access road can be constructed
using 6 inches of pit-run overlain by at least 2 inches of the ¾-inch-minus, crushed sand and
gravel base course.
The ¾-inch-minus, crushed sand and gravel base course that has been recommended for
the access road and the maintenance road for Pond No. 2 should have sufficient fines to allow for
a relatively impermeable, firm surface on which vehicles can move. We suggest the fines
content be at least 5% but no greater than 10% by weight. Also, we recommend that each of
these surfaces be crowned.

Drainage Requirements
The cut slope on the south side of Pond No. 2 has a spring located approximately halfway up the slope. The spring has been weeping since the construction of the cut encountered the
spring. Water is currently moving down the face of the cut slope and ponding. It is our opinion
that this water should be channeled to the west and downslope of the pond area. This can be
accomplished by excavating a borrow ditch at the base of the slope with a positive 2% invert
slope to the west. Also, planting of vegetation, as recommended in our design report for slopes
that have either been disturbed or constructed, should be undertaken in this area.
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During site preparation for construction of the fill in the area of Station 12+00 on Strata
Via Street, a spring was encountered. This area was in the bottom of where a small drainage
ravine extended from Tablerock Road down to the lower portion of the project. The flow in the
spring was sufficient to require that a drainage system be constructed and the water directed
away from the fill under the street and other areas where residential fill was planned. Prior to
placing structural fill for the street and residential property, the following construction occurred.
•

This area had a thick surficial layer of saturated, organic soil which was removed to
firm native sand.

•

Once firm soil was encountered, a 4-inch-diameter, flexible, perforated drain pipe
was placed in the bottom of the excavation and the excavation covered with at least 4
feet of one-inch drain rock. Filter fabric was placed on top of the drain rock over
which structural fill was constructed. Once the drain pipe was sufficiently outside of
the seepage area, the drain pipe was connected to a solid pipe which extended to near
the base of the fill for Lot 9, Block 4 on the east side of Strata Via near elevation
29+79.

•

We have monitored the flow from the spring and at this time the flow appears to be
on the order of 1 to 5 gallons per minute. Once the flow exits the drain pipe, the
water submerges into the existing ground. Our visual observations indicate that the
intent of allowing the water to flow onto the ground surface to permit water for
wildlife has been accomplished and no apparent adverse geotechnical engineering or
drainage issues exist. Spring and drainage outfall will be shown on the "as-built"
construction documents.

Cut Construction and Slope Stability Issues
It is our understanding that the basalt rock cut on Eastdale has been constructed to your
recommendations shown on the project drawings. The recommended buffer between the base of
the rock cut and the curb for Eastdale should be sufficient to provide protection from any minor
rock fall. However, it is our opinion now that the cut has been completed to the line and grade,
the existing conditions should be observed by Strata so areas or zones on the face of the cut
where large rock or a substantial volume of rock could dislodge due to stress relief and freezethaw conditions, be excavated or scaled. We are in the process of working with one of the
project contractors to complete this work. The developer and the eventual Home Owners
Association should be informed in writing that this rock cut will require periodic maintenance to
deal with these conditions for several years as the stresses in the rock redistribute as a result of
the cutting and to maintain the buffer between the base of the cut and the road, so any additional
fall will have a relatively free surface on which to come to rest.
As requested by the City, we have performed a slope stability assessment of the
approximate 2: I (horizontal to vertical) cut slope on the south side of Pond No. 2 where the
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continuous seep has been identified. Our design report indicates that this area of the subdivision
is underlain predominantly by an indurated to rock-like, poorly-graded sand having a uniform
classification SP as indicated by Test Pit 10 in our design report. Based on our field and
laboratory information as discussed in our design report, and the conditions that have been
created as a result of the construction, we have performed a slope stability analyses for the 2: I
slope with seepage forces caused by the spring emerging approximately half-way up the 2: I
slope. We have assumed a friction angle (cl>) for the indurated to rock-like sand of at least 45°.
We recognize that this cl> angle is rather high with respect to most soils~ however, the test pit
information in our observations reflect a well-developed soil structure and corresponding high
strength character. Our calculations indicate a factor of safety of greater than 1.0. It is our
opinion that the factor of safety that has been calculated is reasonable since this cut has been
open for several months and the seepage has been emerging since the cut encountered the
seepage with no slope instability. The only observed affect the seepage has had on the slope is
some minor rilling or erosion as the runoff from the seep has extended to the base of the slope.
We believe this issue can be resolved by re-vegetating the slope. Further, planting vegetation
will improve general slope stability.
We will keep you informed of all geotechnical engineering design and construction issues
that we become aware of as Phase 1 of this project are completed. We are available to provide
additional discussion and information concerning the topics covered in this report.
~,-'t.tl PROFfs

~~• ~~-HE£Jf> ~~

cc:

Tim Day and Dick Pavelek
Terra Nativa LLC
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July 1, 1999
File: NATTER-B970020-1

Mr. Dick Pavalek
Tma Nativa LLC
91.S W. Jefferson St.
Boise, Idaho 83702
RE:

ADDENDUM TO REPORT
Geology and Soil
Engineering Evaluation
Infrastructure Improvements
Nativa Terra Subdivision
Dated February 20, 1998
Boise, Idaho

Dear Mr. Pavalek:
We have reviewed the revised plans for storm water drainage for several lots on the project.
We understand the following lots are not proposed to be serviced directly by the subdivision drainage
system:
•

Lots 4-8 and 13, Block 2 • Lots 4-8 will have storm water from downspouts directed to a ·
bubble-up chamber or/and through a four-inch-diameter pipe that extends beneath the
sidewalk to the gutter between the sidewalk and the street. located on the front of each lot
at E. Eastdale Drive and for Lot 13 on the front of the lot at N. Bene Posto Place.

•

Lots 10, 11, and 12, Block 2 - Will have storm water from downspouts directed to a

bubble-up chamber located at the rear of each lot.
•

Lots 2-6 Block 5 and 11-14, Block 6 - Lots 2-6 will have storm water from downspouts
directed to a bubble-up chamber, located at the rear of each lot and for Lots 11-14 at the
front of each lot at North Al Fresco Place or/and through a four-inch-diameter pipe that
extends beneath the sidewalk to the gutter, between the sidewalk and the street.

•

Lots 7, 8 and 9, Block 6 - Storm water from downspouts will be directed to Lot 10 (open
space) and a small evaporation swale with a bubble-up chamber.

It is our opinion the planned drainage solution is reasonable for the site conditions. We
recommend that the grading surrounding each chamber allow for flow to move away from the lot(s) it
services. As recommended in the report, the grading around each residence should provide substantial
relief for runoff to flow away from each residence.
Respectfully Submitted,

~~

H. Robert Howard, P.E.
HRH/jh
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July 22, 1999
File: NATTER-B97 0020-3

Mr. Tim Day
Terra Nativa LLC
915 W. Jefferson St.
Boise, Idaho 83702

RE:

Individual Residential Lot Evaluations
Nativa Terra Subdivision
Boise, Idaho

Dear Tim:
Wt: understand the CC&R's for the subdivision address the requirement for evaluation of
the lot conditions to be administrated by the architectural committee. Specific evaluation criteria
will be outlined in the By-Laws. We suggest the enclosed geotechnical portion of the By-Laws
be used to meet the minimum standard of practice for geotechnical evaluation of each lot.
We are available to provide additional input at your request.

H. Robert Howard, P.E.
HRH/jh
Enclosure
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GEOTECHNICAL BY-LAWS

A. Introduction -

The geotechnical requirements are intended to protect the homeowner and maintain a
consistent quality of services for each lot.
•

Soil and geology evaluation is required for each lot prior to obtaining a
building permit. The evaluation shall be performed by a licensed civil
engineer who's principle practice and training are specific to soil and geology.

•

Each evaluation shall be performed by referencing the subdivision CC&R's
and other related lot permitting, planning, design and construction criteria and
services.

B. General Scope of geotechnical services The following work must be completed to meet the intent of the CC&R's:
•

The subsurface conditions for each residence shall be evaluated where the
residence and other improvements are planned including sidewalk, patios,
driveway(s) and retaining walls.

•

Samples of the materials encountered shall be obtained for laboratory testing
of physical and engineering properties.

•

Analyses using the architectural design, field and laboratory data shall be
performed for earthwork involving cuts/fills and retaining walls, foundations,
flatwork, basements, lot drainage and any other structures(s) or improvements
that derive support or are affected by soil and rock.

•

The report shall summarize all of the field and laboratory data and analyses
and provide recommendations consistent with the assessed lot conditions.
The report shall also meet the requirements of the Foothills Ordinance.

C. The field/subsurface evaluation shall:
•

Be performed to obtain information and data to provide specific opinions and
recommendation for design and constructions of improvements.

•

Be performed using a backhoe/trackhoe and/or drill rig to permit visual
assessment and three-dimensional interpretation of the subsurface conditions
and obtaining of samples for laboratory testing. At least two (2) subsurface
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evaluation locations shall be located at the residence site. Other evaluation
locations will be required for the lot improvements that are away from the
residence to provide a knowledge/understanding of the soil and rock profile
underlying these areas of improvement.

•

Have specific attention given to evaluate the subsurface conditions so that the
consultant can provide an engineering understanding of the material(s) from
which improvements derive their performance. This understanding shall
include soil and rock shear strength, compressibility, activity for freeze/thaw
and expansion/contraction, permeability if subsurface improvements are
planned and subgrade properties for flatwork and pavement sections.

D. Laboratory testing shall be performed to represent and report a specific understanding
of the engineering and physical properties of the subsurface conditions. The testing
shall include the following:
•

At least one (l) Atterberg limit and one (I) gradation distribution (to the .002
sieve) where cohesive soil underlies the foundations, flatwork and pavement.

•

Direct shear, pocket penetrometer, torvane, drilling penetrometer data for
cohesive soil and maximum-minimum dry unit weight or drilling
penetrometer data for granular (non-cohesive) soil.

•

At least one ( l) one-dimensional expansion/contraction test where soil is
classified as CL with more than I 0% passing the No. 200 sieve, MH, CH, OH
and PT according to the USCS and the soil is supporting or may affect the
performance of foundations, retaining walls, flatwork and pavements.

•

Consolidation (volume change) tests or soil index properties for soil where
high footing (greater than 2,000 psf) pressures on native soil and fill are
planned.

E. Design and reports shall include or/and address atleast:
•

Slope stability for both fill and native conditions.

•

Earthwork for cuts/fills.

•

Foundations and foundation soil expansion/contraction properties and
estimate foundation soil expansion/consolidation.

•

Flatwork/pavement sections
properties.

and

subgrade

soil

expansion/construction
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•

Erosion and erosion protection options.

•

Retaining and basement wall design parameters including Ka, Ko, Kp and
wall drainage criteria.

•

Surface drainage.

•

All unusual construction such as swimming pools, tennis courts and segmental
retaining walls.

•

Any issues that may be of concern relative to the impact of planned
improvements on adjacent lot owners and subdivision infrastructure.
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GEOTECHNICAL ENGINEERING & MATERIALS T ESTING

8653 W. Hackamore Drive, Boise, Idaho 83709
208 376-8200 / Fax 208 376-8201

January 29, 2001
File: NATTER-B970O20-4
Mssrs. Richard Pavelick and Tim Day
Nativa Terra LLP
2501 Bogus Basin Road
Boise, Idaho 83702
RE:

LEITER REPORT
Geotechnical Engineering Assessment
for Phase II
Nativa Terra Subdivision
Boise, Idaho

Dear Mssrs. Pavelick and Day:
This letter report presents a geotechnical engineering discussion concerning the proposed
Phase II of the Nativa Terra Subdivision in the Foothills East area of Boise, Idaho. To prepare
this letter report, we have reviewed the preliminary grading plans for Phase II prepared by W &
H Pacific, Boise, Idaho dated January 31, 2001 and our report entitled: REPORT. Geologic and
Soil Engineering Evaluation, Infrastructure Improvements, Nativa Terra Subdivision, Boise,
Idaho dated February 20, 1998. The purpose of this letter report is to provide comment,
discussion and recommendations concerning our geotechnical review of the proposed Phase II
development. The contents of this letter report are based on our understanding of the proposed
Phase II work at this time. These comments may change as final planning of the development is
completed.
We understand Phase II of the project will consist of the following :
1. Completing the driveway and culdesac for a small unnamed street connecting with
Strata Via Street at approximate Station 10+00. This work will complete the
accessing of Lots 7, 8, 9, 11 and 12 of Block 3. Grading will consist of accessing
Lots 7, 8 and 9 via a driveway off of the culdesac at the end of the street. The grading
will require up to about IO feet of fi II and minor cutting.
2. Extension of Strata Via Street to approximate Station 34+50, where there will be a
culdesac. The remainder of the fire access road that now exists along the Strata Via
Street alignment will remain, extending from the culdesac to Eastdale Drive.
Earthwork required to develop the remainder of this portion of Strata Via and Lots 4
through 16 of Block 4 will involve cuts and fills of up to approximately 20 feet. The
upper portions of Lots 9 through 15 will have fill as part of the development of the
upper part of the project as discussed below.
3. A new driveway connecting to Tablerock Road will be approximately 1,300 lineal
feet. Cuts and fills to construct the driveway will be on the order of 20 to 45 feet,
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GEOTE C HNICA L ENGI NEERIN G & MATERI AL S T E S TIN G

8653 W Hackarnore Drive, Boise, Idaho 83709
208 376-8200 / Fax 208 376-8201

January 29, 2001
File: NATTER-B970O20-4
Mssrs. Richard Pavelick and Tim Day
Nativa Terra LLP
2501 Bogus Basin Road
Boise, Idaho 83702
RE:

LETTER REPORT
Geotechnical Engineering Assessment
for Phase II
Nativa Terra Subdivision
Boise, Idaho

Dear Mssrs. Pavelick and Day:
This letter report presents a geotechnical engineering discussion concerning the proposed
Phase II of the Nativa Terra Subdivision in the Foothills East area of Boise, Idaho. To prepare
this letter report, we have reviewed the preliminary grading plans for Phase II prepared by W &
H Pacific, Boise, Idaho dated January 31, 2001 and our report entitled: REPORT, Geologic and
Soil Engineering Evaluation, lnfrastmcture Improvements, Nativa Terra Subdivision, Boise,
Idaho dated February 20, 1998. The purpose of this letter report is to provide comment,
discussion and recommendations concerning our geotechnical review of the proposed Phase II
development. The contents of this letter report are based on our understanding of the proposed
Phase II work at this time. These comments may change as final planning of the development is
completed.
We understand Phase II of the project will consist of the following :

I. Completing the driveway and culdesac for a small unnamed street connecting with
Strata Via Street at approximate Station 10+00. This work will complete the
accessing of Lots 7, 8, 9, 11 and 12 of Block 3 . Grading will consist of accessing
Lots 7, 8 and 9 via a driveway off of the culdesac at the end of the street. The grading
will require up to about 10 feet of fill and minor cutting.
2. Extension of Strata Via Street to approximate Station 34+50, where there will be a
culdesac. The remainder of the fire access road that now exists along the Strata Via
Street alignment will remain, extending from the culdesac to Eastdale Drive.
Earthwork required to develop the remainder of this portion of Strata Via and Lots 4
through 16 of Block 4 will involve cuts and fills of up to approximately 20 feet. The
upper portions of Lots 9 through 15 will have fill as part of the development of the
upper part of the project as discussed below.
3. A new driveway connecting to Tablerock Road will be approximately 1,300 lineal
feet. Cuts and fills to construct the driveway will be on the order of 20 to 45 feet,
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GEOTECHSICAL ENG"EEnlNG & MATEnlALS TESTING
8653 W Hackamore Dr Boise, Idaho 83709 Phone 208-376 8200

January 18, 2002
File: NA TTER-B970020-l
Mrs. Layle Wood
Clo Marijke Geston
Windermere Real Estate
2417 Bogus Basin Road
Boise, Idaho 83702
RE :

Verification of Conditions
Lot 12, Block 3
Nativa Terra Subdivision
Boise, Idaho

Dear Mrs. Wood:
Strata INC. is the geotechnical engineer of record for the Terra Nativa Subdivision. We
prepared the engineering evaluation for the subdivision and provided both engineering consultation
and materials testing and observation during construction. Lot 12, Block 3 was included in this work.
Lots 9 through 14 were developed by constructing structural fill over the stable native soil. During the
1999 construction season, we observed and verified that the native soil was prepared and the structural
fill was placed over the native soil (which includes Lot 12) according to our engineering report
recommendations. It is our opinion that Lot 12 can be used to develop a single-family residence.
Since we have provided the entire geotechnical engineering services for this project, we can
utilize our database to prepare the necessary geotechnical engineering reports that the City of Boise
will require to obtain a building permit. From your perspective, the availability of these data will
allow for minimal time and expense on our part to assist your needs.
We are available to provide additional verification and discuss with you any specific concerns
or issues.
Respectfully Submitted,
STRATA INC.

H. Robert Howard, P.E.
HRH/nm
Cc: Kathy Parker
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GEOTECHNICAL ENGINEERING & MATERIALS TESTING

8653 W. Hackamore Drive, Boise, Idaho 83709
206 376-6200 I Fax 208 376-8201

April 9, 2002
File: NATTER-B970O20-4
Mssrs. Richard Pavelek and Tim Day
Terra Nativa LLP
2501 Bogus Basin Road
Boise, Idaho 83 702
RE :

LETTER REPORT
Geotechnical Engineering Assessment
for Subdivision No. 2
Nativa Terra Subdivision
Boise, Idaho

Dear Mssrs. Pavelek and Day:
This letter report presents a geotechnical engineering discussion concerning the proposed
Subdivision No. 2 of the Nativa Terra Subdivision in the Foothills East area of Boise, Idaho. To
prepare this letter report, we have reviewed the geotechnical engineering portions of the grading
plans for Subdivision No. 2 prepared by W & H Pacific, Boise, Idaho dated March 22, 2002 and
our report entitled: REPORT, Geologic and Soil Engineering Evaluation, Infrastructure
Improvements, Nativa Terra Subdivision, Boise, Idaho dated February 20, 1998. Also, we have
referenced our letter report prepared to provide geotechnical engineering assessment during the
preliminary design phase of this project and a future phase to the north/northeast. This report
was entitled: LETTER REPORI: Geotechnical Engineering Assessment for Phase II, Nativa
Terra Subdivision, Boise, Idaho, dated January 29, 2001. This report addressed geotechnical
issues that, in our opinion should be addressed during final design and construction of the above
noted planned and future phases of this development.
The purpose of this letter report is to provide comment, discussion and recommendations
concerning our geotechnical review of the proposed Subdivision. The contents of this letter
report are based on our understanding of the planned Subdivision No. 2 at this time. These
comments may change as final planning and the construction of the development occur.
We understand Subdivision No. 2 will consist of the following:
1. Completing construction of Bellow Via Place, which connects with N. Strata Via
Way at approximate Station 22+ 10. This work will complete the accessing of Lots
18, 19 and 20 of Block 3 Subdivision No. 2 and Lots 14 and 15, Block 3 of
Subdivision No 1. the grading will consist of accessing these lots from Bellow Via
Place, although Lot 14 may be accessible from N. Strata Via Way. The grading will
require fills of approximately 4 and 18 feet and cuts of approximately 6 and l 0 feet.
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File: NA TTER-B970020-4
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2. Extension of N. Strata Via Way to approximate Station 28+60, where the street will
temporarily end. The remainder of the fire access road that now exists along the N.
Strata Via Way alignment will remain, extending from the end to the street to
Eastdale Drive/Castello Street. Earthwork required to develop the remainder of this
portion of Strata Via and the fronting lots, Lots 5, 6 and 7 Block 3, Subdivision No. l
and Lots 21, 22 and 23, Block 3 Subdivision No. 2, will consist of fills of
approximately 6 to l 6 feet at lots 21 to 23 and cuts here of approximately 6 to 18 feet
and a cut of up to 14 feet at Lots 5, 6 and 7.
3. Construct Lot 24, Block 3, Subdivision No. 1 to be accessed from Eastdale
Drive/Castello Street. A cut of about 8 feet will be required.

All of the cuts and fills are proposed to be at a slope of approximately 1. 75: 1 (horizontal
to vertical). The cuts and fills will grade into undisturbed hillside areas of Subdivisions No. l
and 2 as shown on the Grading Plan by W & H Pacific.
We have reviewed Test Pits 5-8, 12 and 14 of our 1998 Report to prepare this response.
The test pits encountered up to approximately of 2 feet of clayey sand to sandy clay topsoil
underlain by layers of silt, sand and clay or mixtures of these soils. They were classified and CL
and CH depending on location. Underlying these soils was silt and sand or basalt and
siltstone/sandstone .
It is our continued opinion that the proposed project, grading and development of
residential lots is feasible. We provide the following discussion and recommendations, as part of
the final design process for this phase of the project, which address the geotechnical issues
outlined in our January 29, 2001 letter:
1. Slope stability - The soil conditions appear to be similar to the conditions observed
and encountered during construction of the nearby portion of Subdivision No. l. It is
our opinion that the planned slopes will be stable provided the construction
specifications for earthwork used for the Nativa Terra Subdivision remain in effect.
Revegetation may require directed maintenance since the planned slopes are steeper
than 2: 1. However, based on the existing revegetation conditions at the graded slopes
for Subdivision No. 1, we do not anticipate that unusual conditions wilJ result and
adequate revegetation can be accomplished.
2. Rock excavation - The cuts planned for Lots 19-23 may encounter rock consisting of
sandstone, siltstone and basalt. The basalt will be the most difficult to excavate and
may require other methods of excavation than using conventional earthwork
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equipment. We anticipate the basalt will be excavatable using a trackhoe to a depth of
at least 5 feet below rock contact. Based on earthwork along the paved portion of N.
Strata Via Way, sandstone and siltstone can be excavated using conventional
equipment.
3. Fat clays relative to road and lot planning and design - Both streets finished grade
will be similar to existing. All topsoil and CH soil that was not removed from these
areas during construction of Subdivision No. 1 must be excavated to the underlying
sand, silt and low activity clay subgrade prior to constructing the pavement section.
4. Earthwork relative to anticipated soils - We anticipate the soils that will be
encountered and used for structural fill will be silt and sand and limited clay
containing soil. Mixing of the clay soil during the excavation and fill construction
process will sufficiently mix the clay to eliminate activity and other concerns. The
rock that may be encountered may be used as structural fill provided it is well graded
or is mixed with the soil fill. Rock greater than 8 inches in diameter cannot be used
in structural fill.
5. A road design - We believe at this time the proposed pavement section is adequate
for the anticipated subgrade soil. The subgrade soil that is encountered should be
evaluated during construction relative to the existing field and laboratory testing data
we have in our files for Subdivision No. 1 relative to using the planned pavement
section.
6. Drainage - Drainage from roofs is to be contained and directed to the subdivision
storm water drainage system, which will carry water to the storm water ponds via the
approved, protected drainage ravine shown on the W&H Pacific project plans.
Temporary lot surfaces where improvements will be constructed will be protected
from erosion by a temporary berm. Erosion control on each graded area will occur
according to the revegetation plan and erosion protection devices will be located at
the bottom of or perimeter of graded slopes, as either shown or specified on the W &H
Pacific plans.
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Additional items or issues may become relevant during construction and will be entered into the
construction records as appropriate. We remain available to provide additional discussion and
recommendations prior to and during subdivision construction.
Sincerely,
STRATA, INC.

~

H. Robert Howard, P.E.
HRH/nm
cc:
Doug Unger - W & H Pacific
Pat Tealey- Tealey Land Surveying, Terry Records-City of Boise
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GEOTECHNICAL ENGINEERING & MATERIALS TESTING

8653 W. Hackamore Drive, Boise, Idaho 83709
208 376-8200 I Fax 208 376-8201

May 10, 2002
File: NA TTER-B970020-4
Mssrs. Richard Pavelek and Tim Day
Terra Nativa LLP
2501 Bogus Basin Road
Boise, Idaho 83702

RE:

LETTER REPORT ADDENDUM No. 1
Geotechnical Engineering Assessment
for Subdivision No. 2
Nativa Terra Subdivision
Boise, Idaho

Dear Mssrs. Pavelek and Day:
This letter report presents Addendum No. 1, which has our original letter report attached.
The purpose of redistributing the report is that the report was incorrectly dated. The April 9,
2002 date is the correct date of the report distribution. Also, we have reviewed the approved
construction plans for this project, prepared by W&H Pacific, dated April 12, 2002. It is our
opinion that the plans have been prepared to address the geotechnical issues presented in our
April 9 report and our report entitled: REPORT, Geologic and Soil Engineering Evaluation,
Infrastructure Improvements, Nativa Terra Subdivision, Boise, Idaho dated February 20, 1998.
Additional items or issues may become relevant during construction and will be entered into the
construction records as appropriate. We remain available to provide additional discussion and
recommendations prior to and during subdivision construction.
Sincerely,
STRATA, INC .

~~~"~~
H. Robert Howard, P .E.
HRH/nm
Attachment
cc:
Doug Unger - W & H Pacific
Pat Tealey - Tealey Land Surveying, Terry Records - City of Boise
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GEOTECHNICAL ENGINEERING & MATERIALS TESTING

B653 W Hackamore Drive, Boise, Idaho 83709
208 376-8200 / Fax 208 376-8201

September 24, 2003
File: NATTER-B97020E

Mr. Dick Pavelek
Mr. Tim Day
Terra Nativa L.L.C.
2501 Bogus Basin Road
Boise, Idaho 83702
RE :

CONFIRMING PROPOSAL
Final Geotechnical Engineering Evaluation
Nativa Terra Subdivision No. 3
Boise, !daho

Dear Dick and Tim:
This letter represents our confirming proposal to perform the Geotechnical Engineering
Evaluation for the Native Terra Subdivision No. 3, in Boise, Idaho. This proposal has been
prepared based on our review of Strata 's original Geological and Soil Engineering Evaluatio
n
performed in 1998, review of conceptual grading plans prepared by W&H Pacific dated August
28, 2003, review of subdivision project file and specifically a letter resulting from Strata's
preliminary review of Subdivision No. 3 dated January 29, 2001, and a letter from Mr. Terry
Records, dated March 15, 2002
Based on our meetings with you , Mr. Doug Unger of W&H Pacific, and specifically
review of W&H Pacific preliminary mass grading plan, we understand that the Subdivision No.
3
will cons ists of constructing a new subdivision road from Table Rock Road and extending
Stratavia Way from it's current cul-de-sac to a new cul-de-sac to the south and just east of
Lot
24 of Block 2, of Subdivision No. 2. Residential lots will be constructed on both sides of the new
roadway. A cut on the east or uphill side of the road will be up to 30 feet and the fill on the west
or down slope side of the road will be up to approximately 45 feet. The cu l-de-sac extension
will
have cuts up to 30 feet. As we discussed with you, this subdivision is located on the steeper
portion of the Nativa Terra residential development. Accordingly, we have recommended that
we conduct a rather extensive site evaluation and assessment. This will include excavation
of
both track-hoe test pits and constructing subsurl'ace borings. The data obtained from the test
pits and borings will permit us to interpret the engineering geology and soils engineeri
ng
properties of the soil and rock foundation and to assess the performance of the proposed cuts
and fills . In addition to the field evaluation scope of work, we will perform laboratory testing
of
the soils that are encountered, perform analyses, using the field and laboratory data, and
prepare a report which will address those issues in our January, 29, 2001 report and those
relevant issues in the City of Boise March 15, 2002 letter.
Based on your verbal authorization to proceed, we have just completed the field
evaluation as presented to you in the September 23, 2003 project team meeting . We
are
performing laboratory testing of the soils obtained from the test pits and borings . As
we
discussed in this meeting, we are moving forward as rapidly as possible to meet your project
scheduling needs and to that extend, we will provide verbal discussion, recommendations and
as necessary, memo verification. Our goal is to have a meeting with the city the week
of
September, 28 th , and to have the final report to you and W&H Pacific by October 10, 2003.
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We propose to provide our Geotechnical Engineering services on a time
and materials
bases and have estimated our work will result in a fee of$ 20,000 .00
to $ 25,000 .00. This fee
includes the cost of the equipment for the drilling, but does not include
the fee for the test pit
and survey work to locate the test pits in the field . We have excavated
a total of 23 tests pits ,
16 of which were survey located by Tealeys . The additional test pits
and the borings were
excavated/drilled to provide the necessary information to interpret
conditions sufficiently to
perform our engineering evaluation and analyses.
We appreciate your continued interest in utilizing Strata to provide
you Geotechnical
Engineering Consulting services and remain available to answer questio
ns and respond to other
needs that you may have for this project. This current work is a continu
ation of our work for the
Nativa Terra Subdivision and as such the general conditions that were
signed for the original
investigation are applicable for this work , but we request your acknow
ledgment authorizing this
Subdivision No. 3 work.

Sincerely,
STRATA, INC.

ii) £~
H. Robert Howard, P.E.
HRH/sm

Accepted By_ _ _ _ _ _ _ _ _ _ _ __ _
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Response
Third Party Review of
Geotechnical Evaluation Report
Nativa Terra Subdivision No. 3
Boise, Idaho
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GEOTECHNICAL ENGINEERING & MATERIALS TESTING

corporal& Accounting; 8663 W.Hackamoru OrlW, Boise, kW10 83700
208 376-8200 I Fax 208 375-1820

M~rch 4, 2004
File: NATI'E R-8970 20E

Mr. Richard Pavele k
Mr. nm Day

Tern a~ L.L.C.
2501 Bogue Basln Road
Boise, Idaho 83702
RE:

RESPONSE'
3rd P..-ty Review of Geotechnical
Engineering Evaluation Report
Proposed Nativa Terra Subdivialon No. 3
Boise, Ada County, Idaho

Dear Mr. Pavelek ·and Mr. Day:
This response, which has been requested by the Public Works Departm
ent for the City
of Boise, was prepared based on a thirct party review by Klei~ld er, Inc,
the_letter for wt'lich was
submitted to the City of Boise and dated January 20, 2004. We have
prepara d this response as
a result of our meeting with you and the City of Boise, to discuss the
Kleinfelder review. Our
response was prepare d following the three topics or subject paragraphs
in the Kleinfelder letter
beginning on their Page 2. We consider the City's review an imP,orta
nt part of permitting -this
project and at the same time urge the City to remem ber Subdivisioo No.
3 is a-part of the Natlva
Terra SubdM sion development, which includes the exiating SubdM
sions No. 1 and 2. The
engJneering and construction database for Subdivisions No. 1 and 2 supplem
ented the field and
laboratory data for Subdivision No. 3 to perform our geotechnical assess
ment and interpretation
of the subdivision. Also, we considered the pefform anoe history and
our experience with the
soil and rock types comprising these subdivisions. In our opinion, these
resources were very
Important to assessing the physical and engineering properties of the
soil and rock encountered
and the long-term performance of the proposed subdivision.

SECTION I
Our response to Items 1 through 7 of Page 2 of the Kleinfelder respons
e referred to
· adequately describing the subsurface conditions and properties:
·
ITEM 1
The cross sections in the report illustrate a geolog ic discontinuity that
was referenced by
both Beck and Burnham (see report references) and represent our interpre
tation of the
conditions observed in the test pits and borings for Subdivision No.
3. The bedding
predominance was also identified In several teat pita in our 1998 Report.
Given the
consistent dip and dip direct~ n of the soil and rock obseived in both
the
pita and at
surface locations on the project, the stratigraphic interpnttations present
ed In Cross
Sections A-A', 8-8', and C-C' In Appendix A of this response (in our
Novem ber 13111
Report on Platea 1, 3, 4 , and 5) ·show a predominant dip of the soil
and rock that is
favorable for hillside residential development.
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'.. ITEll 2
l
We have complied with this request ae represented on Cross Sections
A~A', 8-8', and CC', on Platea 3, 4, and 5, Appendix A
·· · ·

ITEll3
Referring to undisturbed samples recognizes that all SPT, split ring, and Shelby
tube
samplin g of soil renders the soil sample disturbed to some extent. We have develope
da
samplin g method that reflects cfoaely the ·ring sampling method that fa used in
borings to
recover 19fatively undistur bed soil samples . The samples of soil recovere d from
test pits
are obtained by utilizing brass rings in a solid sheet sampler. A "knife edge•
bit at the
samplin g end of the sampler Is driven into the material being sampled using
a hammer
manufac tured specifically for this work. The rings containing the soil samples
are
extracte d from the ring sampler and placed in baggies and a solid containe r similar
to a
boring sample. This method of sampl,lng and subsequent testing of the recovere
d soil
samples has been utilized by Strata for decade~ and is a very reasona
ble and
inexpen sive method of recovering samples fos: further ldentifteation and testing
in ol:lr
laboratory. Block samples were also obtained from test pits of hard ctay
soil · and
cemente d granular soil. Block samples were protected by loose soil in moisture
tight
bags to help provide stable soil moisture content. BIQck samples were Immedia
tely
taken to our laboratory and hand trimmed for undisturbed soil samples. Test
procedure
results did not exhibit evidenc e of sample disturba nce.
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Append ix B contains Test Pits 15 through 20, shown on the Site Pian, Plate 1
(Appendix
The borings and test pita for both the 1998 and 2003 studies indicate that the
stratigra phic profile on this site is a layered system consisting of plastic and non.plas
tic
soil that dip predominately to the northeas t at 20° to 30°. We have identified the
plastic
soil to be hard based on our visual assessment, the SPT blow counts, and the
pocket
penetrom eter tests. The plastic soil blow counts were 40 and the penetrom eter
readings
were typically 4.5 tons per square foot or greater. Based on these data and
our visual
observation and experience wtth similar soil on the project, we have interpert
ed the•
soil to be hard as shown on our test pit and boring logs, and reporting of the subsurfa
ce
conditions. Aside from the hard, rock-like, CH/MH soil shown at approxim ate
Elevation
3000 on the cross sections , the site .Is covered by a veneer of ·clay that !Ne
currently
classify as CH. This soil layer is typically . between 1 anci 3-feet below the
ground
surface and between 1 and 3-feet-thick. We conside r this layer to be potentia
lly the
most problem atic of the cohesive soil on the site. Our assessment of this surflcial
clay
layer, which includes our experience with similar clay at locations on Subdivisions
No. 1
and 2 is that this layer should be further assesse d during construd ion. Whent
~e soil i$
assesse d to have unacceptable properties, it could either be mixed with non-plas
tic soil
as discusse d in our report or buried In the deeper fills at a depth of at least 20 feet
below
final existlng ground surface. Additionally, the clay could be used where landscap
ing is
planned.
·
·

A).

ITEMS
It is our opinion, the ·cohesive or plaatic soil will not become further weakene
d by. the
if the moisture were to reach these hard soil layers, the

presence of moisture and
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moistur e would probably mcye along the soil surface or contact. The
surficlal day layer
has been identified as hard and was tested to have a remol ~,i
saturated, angle· of
interna l strengt h of 21 ° and cohesion Intercept of 510 pounds per square
foot. Based on
the testing perform ed and our field assess ment ofthe engineering propert
ies of the. soil
encoun tered, we have concluded that this soil has the lower strength
parameter.J of the
cohesiv e soil encoun tered on this projed. We have further concluded
the cohesive soil
have sufficie nt strength to perform adequatety for the anticipated project
applications.
Finatly, due to the required stepping or ben!=hing of the surficlal soil
in preparation for
placement of structural fill to construct the embankment.fills on the west side
of project,
we anticipa te the surflclal clay layer will be subseq uently removed and
will contribute a
small part to the general slope stability strengt h c:haracterfsttcs of
the native-fill soil

tran■itlon

zone.

It Is our opinion that the primary moistur e that tlie native and fill soil will
be exposed to Is
that of waterin g of the landscaping for each of the lots. The moisture
that will be ~•ted
from this waterin g, may sometimes be excessive,' and may render
the surflcial soil
saturated. · HCM19ver, based on our observations concerning
water, including
ground water at the Nativa· Terra and other subdivisions, and our
assessment of the
stratigr aphic profile (dips into hillside) at the Subdivision No. 3 site,
the potential for a
groundwater table· to be created is very remote . This opinion has, to
date, been
substan tiated in SubdMsions 1 and 2. .

ITEM&
The laborat ory test data have been revised to reffed this request and
are included in the

appendix.

ITEM 7
We understa.nd that this comment is not applicable since detention poncts
are not
planned for Subdivision No. 3.
SECTION

II

The second paragra ph on Page No. 2 of the Kleinfelder report relates
to enginee

ring
issues Intended to aid the planning and design of the proposed subdivision.
Our response to

Items 1 through 3 are as follows:

ITEIII 1
The proced ure for Subdivisions No. 1 and 2, where portions of the
subdivisions were
pre-gra ded was to: a) Identify.soil that were being delivered to the pre-gra
ded areas or
soil that were exposed in those areas and once identified; and
b) Establish any
mitigati ve measu res necessary to construct the final infrastr udure and
provide a building
envelop e for construction of Improvements.
The developer intends to address issues using a similar approach
for the pre-graded
Subdiv ision No. 3. The soil and rock that have been encountered on
this projed have
been described both In the text and .in. the boring and test pit logs
as layered with a
variety of soil types ranging from inert granula r
cohesive and potenttalty active CH
soil. Because of this, we have chosen to categorize the soil conditions,
as presented on

to
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the cross sections. Specifically, potentially active soil were identified
in Test Pits 39, 43,
and 45 as well as the previously discuss ed surficial clay layer. Aqdltion
ally, an elastic
silt has been id~e d in Test Pit 33 that ln~lly has been con!!idered
potentially active
based on preliminary laboratory assessment. A :series of tests were
performed on a
samp6e of the sµrflcial clay soil that we have identified Is generally 1 to 3 feet
below the
existing ground surface, which we consider to · be of most concern
for project
improve ments. This opinion is based on the folloWfng: a) our Initial
observations of this
soil and prior experience with similar type soil on Subdivisions No. 1
and 2; b) testing the
soil for our 1998 report as presen ted in Append ix C; and c) as
presented In the
Novem ber report In the Consolidation Test F•ults for Test Pit 25. The
remaining plastic
or cohesiv e soil that were encountered are not considered to be active.
This opinion is
baaed on 3 considerations:

A. All of the plastic soil encountered have been identified to be at least stiff,
but generally hard, to rock-like.
Soil havtng this • consistency
characteristically do not allow water to penetra te into the.soil. Then,fo
re,
extensive or large changes in the soil volume is not a~ticlpated.
As
discussed earlier, the MH or elastic silt, in
opinion , will probably not
be of concern and this soiJ will be further evaluated during construction.
The remaining plastic soil that have been encountered that could be
of
concern will be loaded or surcharged by the embankment.

our

B. Atterberg limit testing. is performed on the soil fraction that is smaller
than
• the No. 40 sieve. other plastic-like or cohesive soil that have
been
encountered on this project, in our opinion, have sufficient percentage
of
granula r soil by weight to couriter the potential expansive nature of.
the
percen tage of plastic sell.
•
C. Given the above discussion, we have recommended in the report
that the
CH and some CL soil be identified as they are exposed, and
· if
appropriate, be mixed with . the inert granula r soil to provide a further
protection to address the expansion issue. The developer in plannin
g for
and during construction of Subdivisions No. 1 and 2, had visual
procedures to Identify potentially expansive soil, and to perform addition
al
testing and make additional recommendations.
The developer, for this project, has been made aware that areas may
be encountered
that contain potentially active soil. The report recommendations
clearly state that soil
conditions that could adversely affect the project, including expans
ive soil, will require
additional evaluation and testing to verify that the soil are not of con~n
i; if they do have
properties that could affect the project, provide additional recomm
enda~ons for
remediation. We do not believe that it is either appropriate or cost-eff
ective for the
develo per at this ti,rie to perfonn addHional site investigation and
testing, given the
discuss ion under this item. The developer took the necessary steps
in Subdivisions No. ·
1 and 2 where issues of concern were identified to include the City
of Boise staff in
evaluat ing and resoMn g issues. This same process will occur for
SubdM sion No. 3.
We propos e that as in Subdivisions No. 1 and 2, a final geotech
nical report of
constru ction be prepared that will not only include the construction
records, which are
require d referencing Chapte r 33 of the UBC, but will report identifie
d issues and
resolution of those issues.
~
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ITEM2
1
The stability section of Page 24 of the November 2003 Report identified
that the MFOS
is based on drained conditions. This statement : was intended to reference test
procedures . We conducted an evaluation to eetabflah the minimum factors of safety,
assuming site conditions with and without groundwater. The analyses reflected seepage
out of the cut-slope and grounctwater table along the Interface between the native and fill
embankme nt. Due to the mixing of cohesive son Into the non-eoheslve son as the
embankme nts are placed and the high compaction of the embankme nt soil, the planned
design of the slopes on the lots to drain quickly and the recommend ations for channeling
the rain and other large amounts of water of the lots, we do not believe that there will be
sufficient moisture to establish a water table in the compacted fill zone. Therefore, we
did not conduct evaluation for slope stability that reflected a hydrostatic condition within
the fill embankme nt. We performed the addltlonal task as recommend ed for a peakground acceleratio n of 0.07 g, which relates to a 500-year-retum period. This analyses
utUized the data on Table I, Page 5 of the November 2003 Report and resulted in a
MFOS of 1.25.

ITEll3
The analyses discussed in Item 2 above, were performed for global stability which
included limits of over 200 feet u~slope and down--slope of the proposed grading. Due
to the rather heterogeneous nature of fhe stratigraphic profile, the soil conditions were
generalized as presented on the Cross Sections. Soil that we visually evaluated to have
apparent lowered strength for the soil encountere d, were strength tested and the "lowerbound• strength test results utilized to perform the analyses referenced in our report and
in Item 2 above. Further, review of the strength testing that has been performed verifies
the excellent engineering properties of the native soil. Strength testing was performed
for saturated drained conditions, which relates to the misrepreeented reference to
drained conditions on Page 22 of our report. This strength testing procedure was
performed to reflect what we believe represents the project conditions, both durirtQ and
subsequen t .t o construction of the subdivision.

ITEM4
This issue has in part been answered in Items 2 and 3 above. Although we assumed
seepage or a groundwate r table at the cut in our slope stabHity analyses, we do not
believe, based on our assessmen t of the site conditions, that the potential for. a
groundwate r table to be established upa!ope of the 'project and to daylight at the cut is
likely. This assumed developme nt of property upslope or east of Subdivision No. 3
occurs and that , appropriate drainage protection, as we have recommend ed for the
Nativa Terra Development, be undertaken . We do antlcipate th~t the potential for ·moist
zones or isolated seepage due to a ·seasonal precipitation may daylight at the cut slopes.
This has been addressed in our report as a maintenanc e issue that would need to be ·
addressed during construction . if these conditions were to occur subsequent to
constructio n by either the new lot owner or the developer. Ttle potential for landscape
water to enter the native soil and to extend down slope and beneath the fill embankme nt
was assessed in the slope stability analyses as discussed above. However, due to the
drainage control planning that the developer has undertaken, based on our report
recommend ations, and the seasonal precipitation in this arid environmen t. we do not
~
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believ e that a groun dwate r table will be estab l~hed
within the native soil. This opinion

has been substantiated for other foothills projects.

-.,

ITEMS
The Nove mber 2003 Report ldenttfies both contr ol
and mitigation meas ures that can be
unde rtake n by the devel oper and/o r the new lot owne
rs. if conditions or situations occur
that requi re these measures. Additionally, as occur
red ori Subdivisions 1 and 2 where
slope s were expos ed to tt,e earthwork, the neces
sary protective meas ures were
unde rtake n by 1he devel oper to establish veget ation
that would protect surfa ce erosion
due to wind and water degradation. The const
ruction plan as recom mend ed in our
report, will be followed as was followed by deve
loper in Subdivisions 1 and 2 for this
proje d. Finally, the devel oper wilf submit a reveg
etatio n plan • part of their final
subm ittal.
·

ITEII&
The stren gth of the soil Identified for this projec
t, has been ass ~ relativ e to the
propo sed gradi ng as discussed in the Nove mber
2003 Repo rt and in the relate d items or
conce rns in the slope stabillty review. The recom
mend ations for found ation bearing
capac ify__and for other impro veme nts have not includ
ed becau se this repor t is· speci fic to
the infras tructu re impro veme nts to the project:
Reco mmen dation s for beari ng capacity
and other site improvements indud ing estim ates
for settle ment cannot be made until the
geote chnlc al engin eer of record for each lndlvfdual
lot understands the scope of the
Impro veme nts intended for each lot. Settle ment as
it pertains to the devel opme nt for the
subdi vision has been considered based on perfo rman
ce of the fill slopes for Subdivisions
1 and ·2 and our assessme~t of the soil types
encou ntere d for this subdivision. Not
withs tandi ng our experience with the perfo nnan ce
with the types of soil encou ntere d in
the Nativ a Terra site, typically loading of the native
soil lf'.l cut areas will expo se soil that
have had surch arge loads that will exceed the
loads for residential Improvements.
Conv ersel y, the fill emba nkme nt extends to native
soil surcharges. This surch arge begins
at the upslo pe fill llmit at the location where grading transitions
from cut to fill and to the
down slope fill limit. The maxim um depth of fill and
surch arge occurs at the maxim um fill
depth, which is at the transition from sloping emba
nkme nt to the flat-graded portion of
each lot. Chan ges in native soil volum e due to the
gradu al Increased surch arge from the
fill will be unifor m from upslope to downslope. The
surch arge will be trans ferred to the
granu lar soil through the soil skele ton as elasti c
defor matio n of the soif. The native soil
that have been identified as cohes ive are characteris
tically hard, or are overc onsol idated
suffic iently to haw minimal volum e chang e due
effects surcharge loading. The
emba nkme nt engineering as it pertains to aetttement
has been addressed on Page 21 of
the Nove mber 2003 report by the recom mend ation
that emba nkme nt slope s that exceed
20 feet in heigh t will require that the lower one-h
alf of the flll heigh t be comp acted to at
least 100 percent, and the uppe r one-h alf of the fill
be comp acted to at least 96 perce nt of
Stand ard Proctor.
To summ arize the above explanation, it is our
opinio n that settlement and/o r elasti c
defon natio n that occurs both in the fill emba nkme
nt and native soil will be reflected as a
very gradu al increa se from upslo pe or where the fill
emba nkme nt has the least thickn ess
to down slope near where the emba nkme nt ff.II thickn
ess is the greatest. . Further, we .
believ e long- term settlement will be minimal and·
the prima ry settle ment will have
occur red prior to devel.o ~en t of eadl Individual_
lot. The settlement of structural fill for
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lot improve ments will not be a concern provided the ,tructura l fill ·has not been
disturbed
beneath proposed residential lot improve ments.' Cut are$S, ~ on our experien
ce,
should have equally similar perfonna nce characteristics for lot improvements.
However,
If the geotech nical engineer of record for the lot considers soll that. wifl support
·1ot
improve ments of concern, the enginee r should perform the necessary evaluatio
n to
verify these concerns and make appropriate recommendations.
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ITEM7
It has been our experience that preventing seepage in crawlspaces is not
possible.
Howeve r, the potential for having seepage In craw1apaces ie often caused
by near
surface soil that will not drain surface water. Crawlspace. can be protected by
sloping
the exterior ground surface of the building footprint away from the residence. Ultimate
ly,
the final lot grading -should channel water away from the residence accordin
g to the
grading and drainage plan for each lot

Additionally,

we have been advising the individual lot

of the following options that
. can be Implemented to provide protection if conditionowners
s exist that could poae a drainage

issue and Increased potentiat for ponding water:

·

A. Install roof gutters arid downspouts to carry stormwater away from

foundations. Downspouts should be discharged a minimum of 3 feet
away from the foundation stem wall using splash pads or a gravel
dispel"!ion pad undenain · by geotexffle fabric to help mitigate soil erosion,
or should drain into the subdivision drainage system. This attetnative
assumes the surface of the pre-graded lot does not slope toward the
residence.

B.

Limit the application of irrigation water within 3 feet of the foundation stem
wall. Consider xeriscape landscaping and utilize drip irrigation for
plantings near foundation walls.

C. Grade the existing (pre-graded} and final ground surface a minimum of
2% away from foundations and construct improvements to promote
surface drainage and any drainage that reaches the pre-graded,
impermeable surface to drain t!Nl',iY from the residence. To control
surface water runoff on an individual lot, it may be necessary to create
drainage swale(s) between the subject lot and the adjacent uphill or
downhill lot. The ground surface on 'indlvid.ual lots shoi:Jld be graded to
drain in accordance with the overall grading and drainage plan for the
Subdivision. ·

a

D. Place compacted backfill adjacent to foundation stem walls. The backfill
should consist of- relatively lmpenne able ciay' and silt, and should be
moisture conditioned to near optimum moisture content and compacted in
lifts to a minimum df 92% of ASTM D-698 Standard Proctor compactJon.
Due to the limited space constramts for-foundation backfill, hand operated
mech~nical com~ct ors and small walk-behind rollers should be, used.
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Therefore, the individual backfill lift thickness shouid not exceed 6
inches
in thickness.
. ·..,
E. Compact utility trench backfill from lht!'foundation wall to a minimu
m of 3
feet away from foundatione~ The use of less permeable silt and
clay soil
for backfill of utilities will help mitigate the potential for near surface
water
to seep through utility trenches into the crawlspace beneath a residen
ce.
The backfill should be placed and compacted as outlined in Item 4
above .
Alternatively, bentonite may be mixed with on-site soil and compa
ded as
trench backfill or a lean concrete plug poured into the trench.
F. Seal foundation wall penetrations for utilities with a silicone based
caulk. ·

G. Include water stops at all cold joints.

H. Place a 10-miJ-thick visqueen vapor barrier over the crawlspace

subgrade. The, visqueen joints should be overtapped a minimu
m of 12
The visqueen should also be taped at foundation
interfaces. The visqueen should be protected by placing a minimu
m of 2
inches of sand beneath the barrier.
inches and taped.

I.

Install a foundation drainage system around the perimeter of the
building
foundation, and/or install an underdrain system in the crawlspace
that
·would drain to a sump. Both drainage systems would
need to be
designed to affow for water to move out of the systems, either by
gravity
or by a sump and pumping system. If the foundation drainage system
is ·
used, the drainpipe invert should be installed below the exterior stem
wall
footing.

J. Install humidity controlled ventilation fans in the crawlspace to lower the
humidity and moisture level, if elevated moisture levels are measu
red in

the crawlspace after construction is comp,ete.

ITEMB
A preliminary pavement section has been provided by W & H Pacific
as part of the civil
engineering submittal. We recommend that the subgrade soil that
are exposed at the
time of final site grading be assessed in to meet ACHD criteria for
design of pavement
sections along the roadways. The_s9il condtttons In each lot may
requi~ additional
evaluation at the time of geotechnical evaluation for each lot for pavem
ent or flatwork
section

s.

SECTION Ill
The below responses are for items 1 through 3 of the 3"' paragr
aph. These responses
are related to report topics that should be added or modified as follows
:

I
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•, ·1TEM 1
We agree, and this issue has been addressed on Subdivisions \
·1 and 2 and will be
addres sed on this subdivision through visual observation and
discusaions· with the City
of Boise and appropriate presentation in the final report of constru
ction:

'

ITEM2

The cohesi ve soil encountered in portions of the site include clay
and clay with sand (CL,
CH) described through visual identification and labcra tory testing
. These areas or zones
In the stratigraphic profile have been indicated on the geolog
ic croas sections.
Theref ore these areas- will be anticipated, and the day bearin
g soil will be visually·
Identified during construction by STRA TA The soil that is
considered expansive and
potentially problematic, shaJI be placed within large fills on the
site, such that a minimum
of 20 feet of structural embankment flH shall be constructed
above the expansive
material. In no Instances should expansive clay identffled throug
h laboratory testing as
descri bed ~low, be placed within 20 vertical feet of structures.
A geotec mical tmgine er
from STRA TA shall be on site' during excavation, ·especially for
the upper two to three
feet of soil at the site to help identify this soil and to· detenn ine
when the soil should be
used. The criteria for evaluating the use and properties of
cohesive soil is descri bed
t)elow.
STRA TA did not visually conflnn potentially expansive soil is
below a depth of three feet
during exploration as discussed in this response. Howev er
it is possible that fat clay
(CH) and elastic silt (MH) encountered at depth at the site may
have slightly e~ns ive
properties. STRATA will be on site during earthwork
docum ent excavation and
structural fill placement. As such, we will use vlsuaHTianual desaip
tion metho ds to help
identif y potentially expansive soil, referencing portions of ASTM
02488 . Specifically we
will referen ce Sections 14 and 15 of ASTM 02488 related to toughn
ess and plasticity.
The visual-manual techniques described In Sections 14.4
(toughness) and 14.5 ·
(plasticity of ASTM O 2488) will be perfon ned on the soil materi
al encountered during
construction. If the fines conten t of either fine-grained soil
or coarse-grained soil Is
descri bed as a CH or MH material, a representative, relative
ly undisturbed ring sample
of the entire soil material will be obtained at the recom paded field
density and moisture.
The sampl e w111 ·be tested in our laboratory for expansion potent
ial (referencing ASTM
4546). Surcharge pressure will be applied to. simulate field
conditions in areas where
expansive soil can cause construction problems. These areas
generally consist of
locatio ns below footing s, concrete slabs, and aspha ltic pavem
ent. Thus, we anticipate a
pavem ent or slab section approximately 12 to 18 inches In
thickness, will require a
labora tory surcha rge pressure of 1' to 1.5 pounds per square
inch (psi). ··If soil expansion
is noted during laboratory testing, Strata ~II evaluate the
surcharge pressure that
reduce s expan sion to less than 0.5%. The material shall then
be placed in structural fill
emban kment s, such that overburden pressure on the soil
exceeds the surcharge
pressu re to limit expansion.

to

Visual-:manual procedures referenclng.ASTM D2488 wiH be comple
ted on the soil, both
native or mixed structural fill. A minimum of one visual-manua
l test will be tak-en per
day.

For examp le, if three soil mixtures are placed and compacted
In one day, three
visual manua l descriptions will be perfon ned. If one soil
mixture Is placed and
compa cted over the course of four days, four visual-manua
l descriptions will be
perfon ned, one per day.
·
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"ITEM 3
.··•
The di~cussion and recommendations on Page
49· of the Nove mber report relate to
subgr ade soil that have not been dlatw bed or have
lost stnmgtt), but may be soft, yet
adeq uate to place structural fill, provided the subgr
ade soil does not becom e diaturbed
during place ment of the fill. The disturbance of the
subgr ade soil will be appa rent due to
pumping, rutting, and flowing of the structural fill as
it is placed. The report recommends
that all subgr ade soil that Is disturbed or has lost
shea r strength must be excav ated to
firm, undis turbe d soil, and structural fill placed prior
to constructing and emba nkme nt or
other structural fill. Typically, for the Nstlv a Terra
project, we have encountered ls«)lated
areas wher e subgr ade soil has been disturbed
and the disturbed soil has beer.i
excav ated to firm soil excavation backflUed with
structural fill. Conversely, we have
encou ntere d areas or·zo nes of
subgr ade soil that has had structural fill placed over
the subg rade soil. Thes e areas, which we term
as tende r soil conditions, merit very
careful evaluation and observation during constructio
n to verify that the subgr ade soil
strength has not been compromised. Typically, theae
types of conditions are related to
the soil that have been classified as moderately to
highly cohesive and are wet, which
has prom pted our attention.
·
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We rema in available to provide additlonai respo
nse and discussion concerning the
report contents. If you have any questions, please
call our office.
Sincerely,
STRA TA, INC.

H. Robe rt Howard, P.E.
HRH/ tlb

cc:

Jim Wylie, P.E.
Terry Records, City of Boise, Public Work s Departmen
t
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EXPLORATORY TEST PIT # 15
Nativa Terra Subdi~ion
File: PERSPR-B9701B

DEPTH

son.

(Feet)

CLASS

DESCRIPTION

0.0- 2.0

SC/CL

Clayey ~/Sandy CLAY (Native-Topsoil) - dark brown, loose in upper
0.5 feet with vegetation and roots throughout, bard in lower 1.5 feet with
minor blocky structure, moist. Lower 1.5 feet also contains occuional

SOIL

coarse gravel and small cobbles.
2.0 - 3.0

CH

Fat CLAY with sand - brown, hard, moist, with CaC~ deposits. Liquid
Limits = 64 and Plasticity Index = 39.

3.0- 7.0

CL/SC

Sandy CLAY/Clayey SAND - brown, hard, moist, with occasional coarse
grave~ cobbles, and small boulders. Particles are angular to sub-angular colluviu.m.

Excavated on January 9, 1998.

No ground water encountered
Test pit terminated at 7. 0 feet below existing ground surface.
Samples taken at 1. 0, 2. 0 and 3. 0 feet.
Excavation Equipment: Hitachi EXJ 20 Excavator.
Logged by: PEW/de
~
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EXPLOR ATORY TEST PIT# 16

Nativa Terra Subdivision
File: PERSPR-B970 lB
DEPTH
(Feet)

CLASS

0.0- 1.0

SC

SOIL

son.
DESCRIPTION
Clayey SAND with gravel (Native-topsoil) - dark brown, loose, moist;
with vegetation and roots in· the upper 0.5 foot, occasional rootlets

throughout.
1.0- 1.5

SM

·

Silty SAND with gravel and cobbles - light gray, loose to medium dense,

dry tp moist.

Thickness of layer varies from 0.5 to 1.0 foot. Coarse
particles are rounded to sub-rounded and sub-angular, with -occasional
angular particles. Particles include coarse to fine sand and coarse to fine

gravel.
1.5 - 3.0

CH

Fay CLAY - brown to dark brown, hard, moist.

At 2.5 feet pocket

penetrometer >4.5 tsf

3.0 - 7.5

Cl/ML

7.5- ILO

ML

f

Silty CLAY/Clayey filLI - olive-brown with white CaCO3 deposits, hard,
moist. The lower 2.0 to 3.0 feet contains occasional gravel and cobbles
with CaCO3 and weakly to moderately cemented, with strong reaction to
HCI. Gravel and cobble content increases with depth. A colluvial
material, however, the gravel and cobbles particles are rounded to subrounded with some sub-angular. At 3.5 feet dry density = 83 .2 pcf,
moisture content= 16.2%. At 7.0 feet dry density= 103 .2 pcf, moisture
content= 15.6%.
Sandy SILJ'/SILTSTONE - red-brown. hard/dense, moist.

Weakly to

moderately indurated with CaCQ3 deposits in fracture planes. Induration
increases with depth.

Excavated on January 9, 1998.
Test pit terminated at I/. 0 feet below existing ground surface.
Samples taken at 2. 0 and 9. Ofeet.

Bulk sample taken from 3. 0 to 5. 0 feet.
Excavation Equipment: Hitachi EXJ 20 Excavator.
Logged by: PEW/de
r
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EXPLORATORY TEST PIT# 17
Nativa Terra Subdivision
File: PERSPR-B9701B

DEPTH

son.

(Feet)

CLASS

DESCRIPTION

0.0 - 1.5

SC/CL

Clayey SAND/Sandy CLAY (Native-topsoil) - dark brown to brown, loose
to medium dense/hard,· moist, with vegetation and roots in the upper 0.5
foot, and rootlets in the upper 1.5 feet. Thickness of the topsoil layer
varies from 1.0 to 2.0 feet.

1.S - 5.0

SC

Clayey, coarse to medium SAND - dark brown to brown. medium dense to
dense, moist, with occasional rootlets throughout, minor blocky structure
in the upper 2.0 feet, and moderately indurated.

5.0- 10.0

CH

Fat CLAY with coarse sand, occasional sand lenses, and some fine gravel.
At 7.5 feet pocket penetrometer > 4.5 tsf. Occasional CaC~ deposits
throughout. Also occasional cobbles and small boulders, consisting of
granite at 6.0 to 7.5 feet, Liquid Limits = 60, Plasticity Index = 34, and

son.

moisture content = 20.3%.
10.0 - 14.5

SILI - (residual soil of decomposed basalt) - dark olive-brown to black,
dense, moist, with angular fracturing.

Excavated on January 9, 1998.
No grmmd water encountere d
Test pit terminated at 14.5 feet below existing ground surface.
Sample(s) taken at 2. 0, 3. 5, 6. 0, and 10. 0 feet.
Bulk sample taken from 2. 0 to 4. 0 feet.
Excavation Equipment: Hitachi EXJ 20 Excavator.
Logged by'.· PEW/de
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EXPLORATORY TEST PIT# 18

Nativa Terra Subdivision
File: PERSPR-B 9701B

DEPTH

son.

(Feet)

CLASS

0.0-1 .0

SC

Clayey SAND (Native - topsoil) - dark brown, loose, moist to wet, with ·
vegetation and roots in upper 0.5 feet and rootlets throughout.

1.0- 3.0

CH

Fat CLAY - brown with white CaCO3 deposits, hard, moist. At 2.0 feet
pocket penetrometer > 4.5 tsf. Blocky structure, CaCO3 deposits in lower
1.S feet increasing with depth. Some coarse sand.

3.0 - 10.5

CL

Silty CLAY with sand· - brown to light brown, hard, moist, with occasional
CaCO3 deposits throughout, but decreasing with depth. At 4. S feet dry
density a: 104.2 pcf, moisture content= 15.6%. At 6.5 feet dry density=
92.7 pcf, moisture content= 17.6¾. At 8.5 feet dry density= 100.0 pcf,
moisture content= 16. 7%.

10.S -13.0

SP

Coarse to fine

son.
DESCRIPT ION

SAND- gray, medium dense to dense, moist.

r

y
UJ

Excavated on January 9, 1998.
No ground water encauntered
Test pit terminated at 13. 0 feet below existing ground surface.
Sample(s) taken at 2.0, 4.5, 6.5 and 8.5 feet.
Excavation Equipment: Hitachi EXJ 20 Excavator.
Logged by: PEW/de
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EXPLORATORY TEST PIT #19
Nativa Terra Subdivision
File: PERSPR B97001 B

DEPTH
(Feet)

SOIL
CLASS

0.0 - 1.5

SC

Clayey SAND (Native-topsoil) - dark brown, with roots and
vegetation in upper 1. O foot and rootlets throughout. Lower
portion (approx. 1.0 foot) contains gravel and small cobbles .

1.5 - 3.5

CH

Fat CLAY - dark brown to brown, hard, moist, with coarse,
rounded gravel, blocky structure and occasional rootlets to 3.5
feet. The thickness of layer varies from 2.5 feet at the south
end to approx. 1.0 foot in the center of the test pit, tapering out
in a northerly direction. Gravel and cobble ·c ontent increases
with depth in layer. CaCOs deposits in the lower 0.5 to 1.0 foot.
At 2 .0 to 3.0 feet, Liquid Limits = 63 and Plasticity Index= 35.

3.5-6. 0

ML/SM

SILT/ Silty SAND/SANSTONE - white to tan to brown, loose to
medium dense, dry to moist, with CaCOa deposits throughout,
weakly to moderately cemented, strong reaction to HCI.
Thickness of layer varies from 5.5 feet at south end of pit
tapering to approx. 2.0 in middle of pit in northerly direction.
Soil layers appear to dip downward to northeast between 20
and 30°.

6.0-11 .0

SP

SANDSTONE with granite boulders - black and white to
grayish, dense, moist, trackhoe refusal at 11.0 feet below
existing grade surface.

I.
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SOIL
DESCR IPTION

Excava ted on January 9, 1998.
No ground water encountered.
· Test pit terminated at 11. 0 below the existing ground surface.
Samples taken at 2.0 and 4.0 feet.
Excavation Equipment: Hitachi EX120 Excavator
Logged by: PEW/de
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EXP LORATORY TEST PIT #20
Nativa Terra Subdivision
Fife: PERSPR B97001 B

DEPTH

1~

(Feet)

SOIL
CLASS

SOIL
DESCRIPTION

0.0-0.5

SC/CL

Clayey SAND/Sa ndy CLAY )Native topsoil) - dark brown,
loose, moist, with vegetation and roots throughout.

I

0.5-1.5

CL

1.

Sandy CLAY - brown, stiff, dry to moist, minor blocky structure.
At 1.0 feet pocket penetrom eter = 1.75 tsf.

1.5- 3.0

ML

SILT/SILTSTONE - olive green with white CaC03 deposits,
medium dense to dense, with minor rust staining at the bottom
of the layer. The layer is thickest toward the northwest, and
also dips downward in a north-northwest direction, tapering out
at approximately the mid-poin t of the test pit.

3.0 - 5.0

SP

Medium SAND - light gray, medium dense to dense, moist,
with in1erbedded silt layers less than 3 inches thick. At 4.5 feet
dry density= 99.3 pcf, moisture content= 12.5%.

5.0-8.5

SP/SM

Fine SANO/Silty SAND/SA NDSTON E iriterbedded with silty
layers - light gray, medium dense to dense, moist. Silty is
olive.green, dense/hard, moist. The slit layers are 3 inches or
less in thickness . The bedding planes dip to the northeast at
approx. 20 to 30°.

8.5 -9.0

ML

SILT/SILTSTONE - olive green with dark red banding and
white CaC0 3 depostis, hard/dense, moisti and moderate ly to
well lndurated .

>'-1',,·---~•·,:

I
I
I

I~

11

I
~

Excavate d on January 9, 1998.
No ground water encountered.
Test pit terminated at 9.0 below the existing ground surface.
Samples taken at 1. 0, 2. 0, 3. 0 and 5. 0 feat.
Excavation Equipment: Hitachi EX120 Excavator
Logged by: PEW/de

PLATE
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CONSOLIDATION TEST RESULTS
ASTM D-2435
(Swelling)

Project: Nativa Terra
Client Nativa Terra
File No.NATTER B97020E
Date Tested:9 /26/03 By:tc/Strata
Sample Number: B3L2391 (Block sa,:nple)
Sample Location: TP 25@ 1 - 3'
Sample Description: Sandy Clay
Initial test conditions: In - Situ (Trimme d)
Water Content: 14.5% Moisture
Dry Unit Weight: 106.9 pcf
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RELATIVE DENSITY
ASTM D1557 I 04254

Project: Natlva Terra
· Client: Natlva Terra
File: NATIER B97020E
Date Tested: 9/30/03 By:tc/Strata
Sample No.:. B3L2393
Sample ID: TP30@8 .0' (Bulk sample)
Soll Type: Sand w/Silt
Optimum Moisture Content,%: 11.5

Minimum Index Density: 71.1 pcf

Maximum Index Density: 119.0 pcf

(FieldDen-MinDen)

% Rel Den=

(MaxDen)

X
(MaxDen- MinDen)

X 100
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RELATIVE DENSITY
ASTM D1557 / D4254

Project: Nativa Terra
Client: Nativa Terra
File: NATTER B97020E
Date Tested: 9/30/03 By:tc/Strata
Sample No.: 83L2390
Sample ID: TP23 @ 4.0' (Bulk Sample)
Soil Type: Silty Sand
Optimum Moisture Content,%: 7.5
Densitie s corrected for 20°k-Plus 3/4" Gravel

Minimum Index Density: 83.6 pcf

Maximum Index Density: 129.0 pcf

(FieldOen-MinDen)
(MaxDen)
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(MaxDen -MinDen )
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DIR ECT SHE AR
ASTMD3O8O

Project: Nativa Terra
Client: Nativa Terra
File Name: NATTER - B97020E
Date: 9/29/03 By:tc
Location : TP31 @ 15-21'
In-Situ Dry Density= 63.9 Pcf @ 20.6 % Moisture
Soil Type: Sandy Silt (Sandston e) and Tuff (ash)
Sample No. B3L2395 (Trimmed , block sample)
Condition : SATlJRATED/CO NSOLID ATED/D RAINED

Normal Stress vs. Effective Shear Stress
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Angle of Internal Friction: 0' = 36.5°

Cohesion Intercept: C' = 1260 psfl'

Note: Internal Friction Angles are detemiined on peak values.
The sample was hand trimmed and sheared with orientation as noted in logs.
The sample was taken to failure then reset for the next progressive load.
•cohesion is probably adhesion, due to the properties of the volcanic tuff and was not used
in calculations.
·
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DIR EC T SHE .AR
ASTM D3080

Project:Nativa Terra
Client:Nativa Terra
File Name: NA TIER - B97020 E
Date: 10/9/03 Test by: tc/Strata
Location:TP 47@11 .0'
In-Situ Dry Density = 57.9 Pcf @51.3% Moisture
Soil Type: Silty Sand w/trace fine Gravel (SM)

Sample No. B3L2563

(Ring sample)

Condition: SATUR ATED/C ONSOL IDATED /DRAIN ED*

Norma l Stress vs. Effective Shear Stress
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be
lower by Triaxial methods.
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Proje ct:Na tiva Terra
Client:Nativa Terra
File Name: NATIER - B970 20E
Date: 10/9/03 Test by: tc/Strata
Locat ion:T P 46 @ 7.0' - ·9.5 1
In-Sit u Dry Dens ity= 120.0 Pcf @ 4.1 % Moist ure
Remo lded to 100% of In-Situ Dry Densi ty
Soil Type: Sand w/Silt
Samp le No. B3L2 564
(Ring sample)
Condition: SATI JRATED/ CONS OLID ATED /APP ROXI MAT
ED DRAI NED*

Normal Stress vs. Effective Shear Stress
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"Phi values for fine grained soils, such as Clay, Elastic Silt,
and Calcitlc soil, may be
lower by Triaxial metho ds.

Reviewed B y ~

0

'S

T

"'

~

T

e.

QEOTECHNICAL ENQINEEAIMQ I MATERIALS TUTINQ

Page 603

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

DIR EC T SH EA R
ASTM D 3080

Project: Nativa Terra
Client: Nativa Terra
File Name: NATfER - B9702 0E
Date:· 10/1/03 Test by: tc
Location: TP33 @3.0'
In--Situ Dry Densit y = 66.3 Pcf @ 38.2 % Moistu re
Soil Type: Volcan icTuff (ash)
Sample No. B3L23 94 (Trimm e~ block sample)
Condition: SATUR ATED/ CONSO LIDAT ED/DR AINED "'

Normal Stress vs. Effective Shear Stress
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*Phi values for fine grained soils, such as Clay, Elastic Silt, and Calcitic soils,
may be
lower by Triaxlal methods.
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DIR EC T SH EA R
ASTM D 3080

Project PEREGR lNE SPRINGS SUBDIVISION
Client: PEREGR INE SPRINGS LTD
File: PERSPR 897018
Date Tested: 2-10-98
Location: TP-12@ 2.0'-3.0'
Lab No.: 980152
Remolded: 95% ASTM D-698
Dry Density: 98.8 PCF
Mois1ure Content 17.5%
Soil Type: BROWN FAT CLAY
Liquid Limit 54 Plastic Index: 30 Fines Class.: CH
Condition: SATURA TED /CONSO LIDATE D/ APPROX IMATED DRAINED

Norma l Stress vs. Shear Stress
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August 12, 2005
File: NATTER-B97020E
Mr. Dick Pavelek
Mr. Tim Day
Terra Nativa L.L.C.
2501 Bogus Basin Road
Boise, Idaho 83702
RE:

VERIFCATION OF GRADING AND
CONSTRUCTION RECOMMENDATIONS
Lots 9-13, Block 3
Nativa Terra Subdivision No. 3
Boise, Idaho

Dear Dick and Tim:
We have provided construction engineering observation and earthwork verification for
Lots 9-13, Block 3 of Nativa Terra Subdivision No. 3. It is our opinion that the geotechnical
related grading for these lots has been completed according to the project specification and our
geotechnical engineering report.
We have evaluated the cut into the soft rock on Lot 11. It is our opinion that the rock
has adequate global stability, but has weathered on the surface. This weathering will continue
until vegetation is established , which may be difficult given the variable slope of the cut surface.
We recommend that the rock surface be re-graded to achieve a more uniform slope and the
surface be cleared of loose material; we anticipate the loose material will be only a few inches
deep. The exposed "hard" surface should be scarified to provide a rough surface from which to
place topsoil and vegetation. Alternatively the hard surface can be covered with a geocomposite to establish vegetation. The new lot owner should be advised of this remediation plan
that was used to achieve the existing slope conditions . We understand the slope re-vegetation
will in August.
We understand that the sewer and stormwater piping construction is being completed for
the Block 4, upper portion of the subdivision. This work has occurred near the south property
line of Lot 11 and the entrance driveway to Lot 12, and has extended up the slope to the east
and into Block 4, as shown on the W&H Pacific, Mass Grading Plan, Sheet C3.0. The native
slope was excavated to construct the utilities. We are verifying the compaction of the fill to reestablish the prior slope, which we understand is included in the next phase of work on the
project.

EXHIBIT

HRH/nl
Cc: Doug Unger, W&H Pacific
Terry Records, City of Boise
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January 2, 2007
File: NATTER B97020G
Mr. Richard Pavelek
Mr. Tim Day
Terra Nativa L.L.C.
2501 Bogus Basin Road
Boise, Idaho 83702
RE:

CONFIRMING PROPOSAL
Construction Observation and Testing
Nativa Terra Subdivision, Phase 4
Geotechnical Services
Future Nativa Terra Subdivision
Development
Boise , Idaho

Dear Gentlemen:
STRATA, Inc. is pleased to provide this confirming proposal to provide
observation, testing, and consultation during Gonstruction of Nativa Terra Subdivision ,
Phase 4. STRATA has provided geotechnical services and construction monitoring
services for previous phases of the Nativa Terra Subdivision. We understand you expect
construction of Phase 4 to take approximately 6 months. Based on our construction
monitoring, testing and consulting services provided for previous phases of the
subdivision, we anticipate our fee for Phase 4 will be $13,000 to $15,000. We propose
to accomplish our services on a time and expense basis. If at any time, we anticipate a
change in the project schedule which could result in additional time and fees above the
estimated fee, we will notify you immediately.
In addition , we understand you request an evaluation of the reusability of the onsite stockpile and an engineering evaluation for construction of the proposed estate lots
relative to the future 90-acre development of Nativa Terra Subdivision located northeast
of Phase 4. We propose to evaluate these aspects of the future development during our
construction monitoring services by sampling the stockpile and observing the excavation
of test pits in the estate lot area. Specifically, we propose to accomplish the following:
•

•

Observe the excavation of 6 to 9 test pits in the estate lot area . We
understand a backhoe and operator will be provided by the contractor
conducting earthwork for construction of Phase 4. In addition, we will
collect 2 to 3 samples of the on-site stockpile for laboratory testing using
the backhoe provided by you
Subsurface conditions in test pits will be described and classified
referencing ASTM D 2488 and ASTM D 2487, Unified Soil Classification
System (USCS). The soil profiles will be logged and select soil samples

t:
1
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•
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Confirming Proposal, Nativa rerra
File: NATIER 897020G
Page 2 of 2

•

•

will be obtained for laboratory testing. Test pit excavations will be loosely
backfilled level to ground surface after completion of the field exploration.
We will perform laboratory testing of the soils encountered in test pits and
the on-site stockpile. Laboratory testing may include 3 to 4 grain size
analyses, 2 to 3 Atterberg limits tests, 2 to 3 standard proctors, 4 to 5
moisture/density tests, and 1 to 2 direct shear tests.
Results from our fieldwork and laboratory testing will be used to perform
analyses and prepare a report which will address the feasibility of stockpile
re-use and geotechnical recommendations for the construction of the
estate lots. Test pit logs and a site plan will be provided with our report.

We propose to accomplish these services on a time and expense basis of $2,500
to $3,000 beyond the aforementioned construction monitoring budget. If at any time, we
anticipate a change in the above scope of services which could result in additional time
and fees above the estimated fee, we will notify you immediately.
We appreciate the opportunity to continue our working relationship with you . We
remain committed to the successful accomplishment of this project. Please review the
attached general conditions for construction services, initial, sign and return one copy to
our office for our records. If you have any questions, please call our office.
Sincerely,
STRATA, INC .

~(ILf&/!l m.,,Y/'Lt.<, l?1/-Uf1-.._)
Angela K. Lemmerman, E.1.T., G.I.T .
Field Engineer

H. Robert Howard, P.E.
Senior Engineer
AKL/klb/kf
Enclosure: General Conditions for Construction Services
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September 18, 2007
File: NATTER B97020H

I

Mr. Richard Pavelek
Mr. Tim Day
Terra Nativa, LLC
2501 Bogus Basin Road
Boise, Idaho 83702

RE:

REVISED PROPOSAL
Geotechnical Services
27-Acre Aldape Development
Nativa Terra Subdivision
Boise, Idaho

Gentlemen:
STRATA, Inc. is pleased to provide this revised proposal for geotechnical services for the
Aldape phase of the Nativa Terra Subdivision. STRATA provided a confirming proposal dated
January 2, 2007 to accomplish fieldwork, laboratory testing and a report, including geotechnical
recommendations for the construction of the estate lots, now called the Aldape Development, of
the Nativa Terra Subdivision. Based on our construction monitoring and discussions to date, we
understand the on-site stockpile, as well as remaining material from the construction of Nativa
Terra No. 3, Phase II, have been placed as structural fill on the site without civil planning and
design data. Therefore, we are providing this revised proposal to provide geotechnical
assessment for the estate lots based on our construction monitoring to date and a scope of
services based on the existing conditions.
We observed removal of the stockpile and placement of structural fill beginning on
August 20, 2007. Based on our conversations with you and Mr. Doug Unger of Treasure Valley
Engineers on August 31, 2007, there is not a current topographic survey of the development
area or a subdivision plan. As discussed, it will be necessary to obtain current survey
information and locate the extent of the fill placed on the development area to meet a portion of
the City of Boise requirements. In addition, we propose to conduct fieldwork to verify site
conditions, specifically the condition of native bearing soil on which structural fill was placed at
the site as another requirement for city planning. We propose to accomplish the following :
• Coordinate with Tealey Land Surveying, Doug Unger and you to accomplish a survey
of the existing approximate 27-acre Aldape Development site. For billing purposes, we
anticipate Tealey Land Surveying will contract directly with Terra Nativa, LLC.
• Following receipt of the topographic survey, STRATA will review the existing
topography relative to the previous topography and our construction monitoring to date
to establish the necessary level of fieldwork to be accomplished.
• Observe the excavation of 6 to 9 test pits in the estate lot area. The amount of
fieldwork may vary depending on the topographic survey results. We plan to
subcontract a backhoe and operator for excavation purposes.
• Subsurface conditions in test pits will be described and classified referencing ASTM D
2488 and ASTM D 2487, Unified Soil Classification System (USCS). The soil profiles

EXHIBIT
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will be logged and select soil samples will be obtained for laboratory testing . Test pit
excavations will be loosely backfilled level to ground surface after completion of the
field exploration.
• We will perform laboratory testing of select soils encountered in test pits. Laboratory
testing may include 3 to 4 grain size analyses, 2 to 3 Atterberg limits tests, 4 to 5
moisture-density tests, and 1 to 2 direct shear tests .
• Results from our fieldwork and laboratory testing will be used to provide engineering
verification relative to the native and structural fill soil on the estate lots. Specifically,
we plan to evaluate slope stability, settlement potential and any other geotechnical
issues related to the placement of structural fill at the site. We will prepare a report
which will summarize our geotechnical assessment of the estate lots. Test pit logs and
a site plan will be provided with our report.
At this time, the immediate intent of our services will be to coordinate a topographic
survey of the site. Following receipt of the topographic survey, we can accomplish fieldwork
within 1 week of authorization . We plan to accomplish the above services on a time and
materials basis. We estimate our fee for the above scope of services will be $4,000 to $5,000.
Our fee includes the cost of subcontracting a backhoe and operator for field exploration.
Construction monitoring services provided by STRATA for the placement of structural fill on the
Aldape Developme nt site have been included in our construction monitoring services for Nativa
Terra No. 3, Phase II construction. In addition, our January 2, 2007 proposal included an
assessment of the reuse potential of the on-site stockpile. This assessment has been provided
as part of our construction monitoring services.
The purpose of this work is to provide our geotechnical opinion for the project in order to
obtain a final plat and other documentation for design and marketing of individual lots. Each lot
must have a separate engineering report prepared, consistent with the developme nt plan for this
lot.
We appreciate the opportunity to continue our working relationship with you. We remain
committed to the successful accomplishment of this project. We plan to provide these services
under the same terms and conditions of our January 2, 2007 confirming proposal. As formal
authorization to proceed, please sign and return a copy of this proposal for our records. If you
have any questions, please call our office.
Sincerely,
STRATA, INC.

#,1fjfalVMfllvfftMv
Angela K. Lemmerman, E.1.T., G.I.T.
Assistant Project Engineer

~

H. Robert Howard, P.E.
Senior Engineer
AKL/nm

fi,
_______

Authorized By: _____ _____ __

Date:_ _ __ _ _

TN000338 9
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From:
To:
Subject:

HENRY ALARCON
DeScalfani, Vicki
Nativa Terra #4; SUB 07-00051

Vicki
Street lights for Nativa Terra #4 have been installed and inspected you may release the street lighting
bond .

EXHIBIT
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Public Works

I llr f-.

Charles R. Mickelson, P E.
Di1ector

Boise City Hall

July 17, 2008

150 N Capilol Boulevard

Mailing Address
PO Box 500
Boise, Idaho B370 l -0500

Phone
208/384-3900

Fax
208/433-5650

Nativa Terra, LLC.
726 S. Vista Avenue
Boise, ID 83705

RE:

TDD/TTY
800/377-3529
Web

www.cl1yofboise org

Mayor
David H Biete1

City Council
President
Maryanne Jordon

Council Prolem

Project Acceptance
Project No.: DRI-1379
Project Description: Nativa Subdivision #4, formerly Nativa Terra
Subdivision Phase 3 Stage 2

Dear Sirs:
The sewer system for the above referenced project has been inspected and is
approved for acceptance and release of the bond(s). This project has been
constructed in accordance with the approved plans.

EICJinc Clegg
Vernon L Bislerfeldt

David Eberle
Alan W. Shealy

Jim Tibbs

The one year warranty period, as required in Chapter 9-20-08, D2, of the
Boise City Subdivision Ordinance, will end one year after the above date. The
City of Boise Public Works Department intends to make a further inspection
of this project before the one year warranty period ends. If any problems are
discovered, you will be notified.
Sincerely,

Mike Strasser
Inspector
MS/If
cc :

Mark Mason, P.E., DEQ, Statehouse Mail
Chad Waters, Central District Health Dept., Statehouse Mail
ACHD, Construction Services, Inter-Office Mail
John Johnson, Civil Engineer, City of Boise Public Works - email

REV 07/25/07
An Equal Opporlunily Employer

@ Printed on recycled paper
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Nativa Terra, LLC., DRl-1379
RE : Project Acceptance
July 17, 2008
Page 2
Mike Sheppard, P.E., Civil Engineer, City of Boise Public Works - email
Dan Erskine, Inspections Coordinator, City of Boise Public Works - email
Gary Woods, Survey, City of Boise Public Works - email
Steve Comish, West Boise WWTF, City of Boise Public Works - email
David Abo, Subdivision Review, City of Boise PDS - email
Vicki DeScalfani, Subdivision Review, City of Boise PDS - email
Bev Hall, Sewer Rating, City of Boise Public Works - email
Connie Baumgartner, Sewer Rating, City of Boise Public Works - email
Jami Grasmick, Accounting, City of Boise Public Works - email
Barb Edney, GIS Analyst, City of Boise Public Works - email
High Grade Undergournd 521 E. 3 rd Street Meridian, ID 83642
W&H Pacific 3130 S. Owyhee Street Boise, ID 83 705
DRJ-1379 2.6
WORD/DRl-1379 Prj Acceptance Ur.doc

REV 07/25/07

BC007142
Page 613

£0\ ?. & > 'l, ~

fu.JE
R.E:

JI
'
R
I
IWI
:.
-

•

1"

'

1

,·,

J ·

F(fvAL

R_Jt"Pl!.1<-~

XENGINEERING,
INC,
(m1i't1iks1 th_e point.from which
~l!melhmg ongmates or develops

;

950 W. Ba nnock street• Suite 1124 • Boise, ID 83702 •208 .860 .3127

Douglas Unger, P.E, Partner/Principal Engineer
email; dunger@mat-eng.com

~IE© ~ut,11[Q)

June 27, 2008
Mr. Terry Records
City of Boise Public Works Department
City Hall, 2nd Floor
150 North Capitol Boulevard
Boise, ID 83702

JUN 2 7 2008

DEVELOPMENT
S!FIVICES
•t ~. ,'.' • •:L •

Subject:

Nativa Terra Subdivision No. 4 - Boise Foothills East
(a.k.a. Nativa Terra Subdivision No. 3 Phase 2)
Terra Nativa, LLP (Richard Pavelek/Tim Day)
"As-Constructed" Grading Plans/Approval Certification

Dear Terry:
With reference to the Nativa Terra Subdivision No. 4 (a.k.a. Nativa Terra Subdivision No. 3
Phase 2) project, Boise Foothills East, the attached "As-Constructed (Record)" drawings are
submitted, and the certification provided within, to satisfy the post construction requirements of
the City of Boise Public Works Department. The "As-Constructed" survey data which was
employed to prepare the drawings was provided by Tealey's Land Surveying based on
constructed site conditions. Matrix Engineering, Inc. obtained additional survey data to clarify
and remedy contour interpolation surface as you formerly reference in your original review.
The Nativa Terra Subdivision No. 4 project has been constructed in accordance with the
Grading Permit Conditions, Permit No.: MIS07-00052. Douglas Unger, P.E. served as the
Engineer of Record while employed with Treasure Valley Engineers, and currently as a partner
with Matrix Engineering, Inc., or persons under his direct supervision/responsibility, provided
construction observation throughout the construction process congruent with the scope and
requirements of the City of Boise Hillside and Foothills Development Ordinance. The finished
cut/fill slope earthwork grading, and the home-site building pad grades, are indicated. on the "AsConstructed" drawings.
All earthwork construction associated with the Nativa Terra Subdivision No. 4 project, aligned
with the requirements of the geotechnical recommendations as administered under the
supervision and observation of Strata Geotechnical Engineering & Materials Testing. Robert
Howard, P.E. prepared a certification letter attesting to the compliance and approval of the
earthwork construction provided within the project limits of Nativa Terra Subdivision No. 4. All
soil/earthwork field density tests met or exceeded the ASTM method mandates. Daily logs of
construction activity and testing reports prepared by Strata, and weekly construction summary
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reports prepared by the Engineer of Record were furnished to the City of Boise Public Wor1<s
Department.
The mass grading earthwork throughout the project site has received a top soil cap, and has
been revegetated and hydro seeded in accordance with the protocol established by South
Landscape Architecture, P.C. All revegetated earthwork top soil within the Nativa Terra
Subdivision No. 4 boundary remains stable and free from concerning erosion. The condition of
the revegetated and hydro seeded areas will be monitored throughout the growing season, and
areas which have not established will be restored.
The Owner, Richard Pavelek, has
consistently monitored the condition of the project site.
Thank you for yo\,lr attention to this matter. If you have any questions, or desire additional
substantiation regarding this matter, please contact me at 208.860.3127.
Sincerely,
MATRIX ENGINEERING, INC.

Douglas Unger, P.E.
Partner/Principal Engineer

enclosure:

As-Constructed Drawings

[ffi ~©~U\V/~ \D~
JUN 2 7 2008
OEVELOPMEN-1
SERVICES
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CITY OF BOISE
INTER-DEPARTMENT
CORRESPONDENCE
Date: August 12, 2008

To:

Vicki Descalfani
Planning and Development Services

From:

Terry Records
Public Works

Subject:

Nativa Terra Sub #3 Bond
SUB03-00073

The grading and private storm drain is complete for Nativa Terra #3 and Nativa Terra #4. The
$38,500.00 bond that was submitted can be reduced to $5,000.00 to ensure the satisfactory
completion of the revegetation.

EXHIBIT
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October 21, 2009
File: NATTER-897020E
Luke Smith and Jane Young
c/o Mr. Dick Pavelek
Terra Nativa LLP
726 South Vista Ave.
Boise, Idaho 83705
RE :

Confirmation of Construction
Lot 11, Block 3
Nativa Terra Subdivision No. 3
Boise, Idaho

Dear Mr. Smith and Ms. Young :
This letter represents our confirmation that the above lot was completed according to the
geotechnical engineering evaluation recommendations as presented in our Report,
Geotechnical Engineering Evaluation for the Native Terra Subdivision No. 3, in Boise, Idaho,
dated November 13, 2003.
Strata provided geotechnical engineering consultation and
observation during construction of the subdivision to verify our recommendations were being
followed. After completion of the geotechnical-related work, we provided the City of Boise a
verification letter of completion as required by the Boise Foothills Ordinance .
To obtain a building permit, Boise City requires that each lot have a soil report, grading
and drainage plan, and erosion and sediment control plan. These reports must consider the
existing conditions at completion of project development relative the plans for development of
Lot 11. Accordingly, any changes to the existing lot conditions should follow appropriate
geotechnical engineering procedures, considering the requirements for development of the
subdivision to protect your investment. Based on our knowledge of the subdivision, we feel we
have a unique ability to assist your efforts with the three above city requirements and would
appreciate the opportunity of working with you .
Sincerely,
STRATA, INC .

L-/,0

I

/~,;!JMi f

H. Robert Howard, P.E.

HRH/nm
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April 18,2012
File: BO13166A
Mr. Gary Schacher
Northern Construction
c/o Mr. Dean Briggs, P .E.
Briggs Engineering
1800 West Overland Road
Boise, Idaho 83714
(208) 344-9700
RE :

Soil & Foundation Evaluation

Lot 22, Block 6, Nativa Terra No.4
Boise, Idaho
Gentlemen:
Strata, A Professional Services Corporation (STRATA) is pleased to present our
authorized Soil and Foundation Evaluation for the proposed single-family residence on
Lot 22, Block 6, of Nativa Terra Subdivision No. 4 in Boise, Idaho. We performed our
services referencing our Confirming Proposal, dated March 27, 2013. The purpose of
the service is to interpret the surface and subsurface conditions on the lot with respect
to the proposed construction of the residence and to provide geotechnical
recommendations related to the proposed construction.
PROPOSED CONSTRUCTION

We understand the proposed construction on the lot will consist of a two story,
wood-frame structure. The floor for the main level living area will be of joist construction
with the garage consisting of slab-on-grade construction. The structure will be
supported by continuous and/or spread footings. The lot area consists of a relatively flat
building pad located on the west side of North Alto Via Court. From the flat building pad
area, the lot slopes down to the west, with slopes extending beyond the property line to
the west. Finished floor elevation for the main level of the residence is planned to be
Elev. 3133.20, which is approximately 2 feet above existing grade. We also understand
no basement is planned.
SITE DESCRIPTION AND EVALUATION

STRATA accomplished a site visit to review the proposed plans relative to the
existing site conditions and to confirm the data contained in our files for the Nativa Terra
Subdivision No. 4. The building pad on the above-referenced fill lot was created during
construction of Nativa Terra Subdivision No. 4. STRATA provided geotechnical

EXHIBIT
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Lot 22, Block 6, Nativa Terra No. 4

File: B013166A

Page 2

engineering and construction consultation, including compaction testing, during the
design and construction of the Nativa Terra Subdivision No. 4. Based on review of our
files, surface soil and footing grade soil consists of compacted silty sand and gravel
structural fill. Structural fill depth on the lot varies from less than 5 feet in the eastern
portion of the lot, near Alto Via Court, up to approximately 24 feet in the western portion
of the lot near the crest of the downslope to the west. The western portion of the lot
slopes down at 2H:1V slope extending beyond the property boundary.
GEOTECHNICAL OPINIONS AND RECOMMENDATIONS

The portion of the lot to be developed with the residence is underlain by
previously compacted and tested silty sand and gravel structural fill. Based on our
understanding of the proposed construction, review of the construction records for the
subdivision and the surface conditions observed during the site visit, we have prepared
the following recommendations:
Earthwork

We recommend any surficial organics, topsoil and/or disturbed soils be stripped
beneath all planned structures including flatwork and driveway areas, as well as areas
where structural fill will be placed. Near-surface disturbed soil is anticipated to be up to
6 inches in thickness in the area of proposed improvements. Detailed subgrade
preparation recommendations for foundation and slab areas are presented in the
following sections.
Structural fill should be free from vegetation or organics and be moistureconditioned sufficiently to achieve compaction requirements. All structural fill should be
classified as gravel, sand, or silt (SP, SW, SM, GP, GW, GM, or ML) in accordance with
the USCS. Structural fill should have a maximum particle size of 6 inches in diameter.
Structural fill should be placed to the subgrade elevation in uniform, maximum 8-inchthick, loose lifts, and compacted to a minimum of 95 percent of the maximum dry
density of the soil, as determined by ASTM D1557 (Modified Proctor). This assumes
heavy compaction equipment, such as rollers, with a minimum drum weight of 5 tons is
used. The maximum loose lift thickness should be reduced where smaller and/or lighter
compaction equipment is used. We understand that STRATA will be retained to perform
field density testing of structural fill to verify contractor compliance with the above
minimum compaction criteria.
Earthwork required to achieve final site grades will require placement of less than
2 feet of fill to achieve finished grades. Excavation of up to approximately 2 feet will be
required for foundation excavation.

www.stratageotech.com
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Lot 22, Block 6, Nativa Terra No. 4
File: 8013166A
Page 3

Residence- Proposed Foundations and Slabs-on-Grade

The following recommendations should be used to plan, design, and construct
the residence:
1.

The subgrade for all footings and structural fill supporting concrete slabs
and other flatwork, including driveway and patio areas, should consist of
compacted silty sand and gravel structural fill. Any near-surface disturbed
soils should be completely removed below all foundations, or recompacted to structural fill criteria prior to placement of concrete or
additional structural fill.

2.

STRATA should observe all building footing excavations to verify
unsuitable soil removal and that our geotechnical recommendations have
been followed. Native and existing structural fill soils exposed at the
foundation subgrade should be probed by STRATA and any soft or loose
areas should be removed prior to placement of fill or concrete.

3.

Exterior footings should be located at least 24 inches below final, exterior
grade to mitigate the effects of frost penetration.

4.

All loose or frozen soil or water at the base of footing excavations should
be removed, and the subgrade over-excavated to undisturbed soil.
Disturbed native soil at footing subgrade can be recompacted to structural
fill criteria.

5.

All structural fill where footings, garage and driveway, concrete slabs, and
other flatwork are planned should be compacted to at least 95 percent of
the maximum dry density of the soil per ASTM D1557 (Modified Proctor)
prior to placing concrete. All compaction should be verified by STRATA
prior to construction or placement of concrete. Compaction testing is not
included in the Scope of Services for this letter report. Structural fill
should meet the requirements outlined in the Earthwork section of this
Letter Report.

6.

A minimum of 4 inches of well-graded, ¾-inch-minus, crushed sand and
gravel should be placed between the flatwork and the structural fill or
native soil. The ¾-inch-minus sand and gravel should be compacted as
recommended in the Earthwork section of this Letter Report.

7.

Footings for the proposed residence should bear on native sand or
compacted structural fill placed over the native soils. Based on the
forgoing recommendations, the footings may be designed for a maximum
allowable soil bearing pressure of 2,500 pounds per square foot (psf).

www.stratageotech.com
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Lot 22, Block 6, Nativa Terra No . 4
File: B013166A
Page4

Total settlement is estimated to be up to ¾-inch and differential settlement
up to ½-inch over 25 feet of wall length.

8.

Drainage from roof runoff should be piped and directed to the drainage
system for the subdivision.
Additionally, landscaping and watering
systems should be planned with consideration of the sloping ground
surface and the recommended drainage and the lot grading plan.

9.

The slope located west of the proposed construction should remain
undisturbed during construction. This will reduce erosion potential of the
soil.

10.

The western portion of the proposed residence is planned to be located
within approximately 15 feet of the top of the slope to the west. The City
of Boise requires the evaluation of slope setback for foundations planned
near the top of a slope. It is our opinion that the existing slope is stable
based on our knowledge of the underlying structural fill. We recommend
all foundations be constructed to maintain a minimum setback of 10 feet
from the edge of slope, as measured from foundation bearing elevation .

11.

Any soil which is disturbed during construction, adjacent to or on the
slopes, must be repaired and protected against erosion both during
construction and following final grading.

12.

STRATA must be contacted to observe and test the following items:
foundation subgrade soils and structural fill placement. Keeping STRATA
informed during construction of the foundation, earthwork, and site grading
and drainage will allow us to better coordinate our visits with your work
schedule.

Grading and Drainage
Briggs Engineering has prepared the grading and drainage plan for the
referenced lot. We recommend that all downspouts be connected to the subdivision
storm drainage system which will direct stormwater to the stormwater conveyance
system for the overall subdivision. Additionally, grades should be constructed such that
final grades slope away from the completed residence.
We also recommend installing a foundation drainage system around the
perimeter of the exterior footings to reduce the potential for surface water entering
beneath foundation and into the crawlspace. A discharge for a foundation drainage
system should daylight in the lower elevation locations by gravity. Additionally, trenches
constructed beneath the exterior foundation for utility access should be backfilled with
flowable fill or clay to reduce the potential for water infiltration into crawlspace areas.
We are available to provide additional suggestions for surface water control, if desired.

www.stratageotech.com
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Lot 22, Block 8, Natlva Terra No. 4
File: B013166A
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CONSTRUCTION OBSERVATION AND TESTING
Construction observation and engineering consultation will be an important
aspect of this project. The City of Boise will require verification of footing subgrade and
compaction of structural fill. STRATA has been retained to provide this service, which
includes observation of excavation of footings, placement of structural fill, construction
of foundation drainage systems, and subgrade and compaction verification. If we do not
provide the required services, we cannot be responsible for soil engineering-related
errors or omissions. The services will be performed on a time-and~xpense basis, and
are not included in our current scope of service.
EVALUATION LIMITATIONS
This Letter Report has been prepared to evaluate the soil conditions on Lot 22,
Block 6 of the Nativa Terra Subdivision No. 4. Our services consist of professional
opinions and conclusions made in accordance with generally accepted geotechnical
engineering principles and practices. This acknowledgment is in lieu of all warranties
either expressed or implied.

We appreciate the opportunity to assist you on this project.
questions, please do not hesitate to contact our office.

If you have any

____ Sincerely,
• .!,

: ··' t". ~.
-

lRATA. INC .
~

,,

6~-•~;;::~:

: ~worth. P.E

i

MGW/nm

~

' -: \ ''

·

• •

eenng Manager

t

www.atratageotech.com

STRATA 012282
Page 622

A PROFESSIONAL SleRVICES CORPORATION

April 24, 2012
File: ROTHOM BO12093A/B
Mr. Joe Roth
Roth Homes
P.O. Box 140677
Boise, Idaho 83714
joe@rothhomes.com
RE:

LETTER REPORT
Soil & Foundation Evaluation and
Site Grading & Drainage Plan
Lot 17, Block 6
Nativa Terra Subdivision No. 4
186 North Alto Via Court
Boise, Idaho

Dear Mr. Roth :
Strata, A Professional Services Corporation (STRATA), is pleased to present our
authorized Soil and Foundation Evaluation and Site Grading and Drainage Plan for the
proposed single-family residence on Lot 17, Block 6, of Nativa Terra Subdivision No. 4
in Boise, Idaho. The planned lot improvements are shown on the Grading and Drainage
Plan, Roth Homes, Plate 1. The work was performed according to our Confirming
Proposal dated April 10, 2012. The purpose of the work was to interpret the surface
and subsurface conditions on the lot with respect to the proposed construction of the
residence, to provide geotechnical recommendations related to the proposed
construction, and prepare a final grading and drainage plan for the lot based on our
understanding of the current plans for lot improvements.
PROPOSED CONSTRUCTION
We understand the proposed construction on the lot will consist of a two-story,
wood-frame structure. The floors for the main level living area will be of joist
construction with the garage consisting of slab-on-grade construction. The structure will
be supported by continuous and/or spread footings. The lot area consists of a relatively
flat building pad located on the east side of North Alto Via Court. From the flat building
pad area, the lot slopes up to the east, with slopes extending beyond the property line.
The face of the proposed structure is approximately 40 feet from the slope to the east.
Finished floor elevation for the main level of the residence is set at Elevation 3099.9 and
no basement is planned.
SITE DESCRIPTION AND EVALUATION
STRATA accomplished a site visit to review the proposed plans relative to the
existing site conditions and to confirm the data contained in our files for the Nativa Terra
Subdivision No. 4. At the time of our site visit in April 2012 the lot was re- raded, as
8653 W. Hackamore Dr. Boise, Idaho 83709 P.208.376
www.stratageotech.com
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Lot 17, Block 6, Nativa Terra Subdivision No. 4
File: ROTHOM BO12093A/B
Page 2

shown by the existing contour lines on Plate 1. The building pad on the abovereferenced cut lot was created during construction of Nativa Terra Subdivision No. 4.
Surface soils and footing grade soils consist of native silty sand (SM), silt with sand
(ML), and sandy silt (ML). Review of grading plans for the Nativa Terra Subdivision No.
4 indicates that Lot 17 is a cut lot with cut varying from 1 to 32 feet. The eastern
property border slopes up at 2H: 1V slope extending beyond the property boundary.
Access to the site is provided by North Alto Via Court which borders the site to the west.
Undeveloped residential lots are located to the north and south of Lot 17.
GEOTECHNICAL OPINIONS AND RECOMMENDATIONS
The portion of the lot to be developed with the residence is underlain by native
silt and silty sand. Groundwater is anticipated to be greater than 20 feet beneath
ground surface and is not expected to be encountered during the proposed
construction. Based on our understanding of the proposed construction, review of the
construction records for the subdivision and the surface conditions observed during the
site visit, we have prepared the following recommendations:
Site Preparation
We recommend any surficial organics, loose surficial soil and/or disturbed soils
be stripped beneath all planned structures including flatwork and driveway areas, as
well as areas where structural fill will be placed. Near-surface disturbed soil is
anticipated to be up to 12 inches in thickness in the area of proposed improvements.
Stripping depths should be verified by STRATA during construction. Detailed subgrade
preparation recommendations for foundation areas are presented in the following
sections.
Earthwork required to achieve final site grades will require placement of less than
1 foot of fill to achieve finished grades. Excavation of up to approximately 2 feet will be
required for foundation excavation.
Excavation Characteristics
We anticipate the near-surface soil may be excavated with conventional
equipment. Excavations can cave and slough and must be sloped back in accordance
with Occupational Health and Safety Act (OSHA) guidelines. Fine to coarse-grained soil
is expected to be exposed in excavations throughout the lot and should be temporarily
sloped at 1.5H:1V. Due to the potential for varying soil conditions at the time of
construction, we recommend earthwork contractors evaluate each excavation
configuration specific to OSHA guidelines and to seek appropriate professional
guidance to ensure excavation safety and stability. From our experience in the area, we
do not expect groundwater will be encountered within the depths anticipated for the
planned construction. However, surface grading should preclude stormwater from
infiltrating excavations and contractors should have contingencies to rapidly remove
water that accumulates in excavations. Recommendations for foundation drains and
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Lot 17, Block 6, Nativa Terra Subdivision No. 4
File: ROTHOM BO12093A/B
Page 3

other measures to reduce infiltration at the subgrade are included in the subsequent
report text.
Structural Fill
All fill placed for the development must be placed as structural fill. The structural
fill requirements described in Table 1 below, in general, correlate to Idaho Standards for
Public Works Construction (ISPWC) material specifications.
Project structural fill
products are described in Table 1 below.

Table 1. Structural Fill Specifications and Allowable Use
Structural
Fill Product

Allowable Use

Material Specifications
• Soil must be classified as silt, sand, or gravel (GP,
GM, GW, SP, SM, SW or Ml) according to the

uses.

General
Structural
Fill

General site grading

Granular
Structural
Fill

Over-excavations
General structural fill,
Foundation support

Aggregate
Base
Course

Foundation and slab
support
General structural fill

• Soil may not contain particles larger than 6-inches
in median diameter.
• Soil must consist of inert earth materials with less
than 3 percent organics or other deleterious
substances (wood, metal, plastic, waste, etc).
• Soil must be classified as sand or gravel (GP, GW,
SP, or SW) according to the uses.
• Soil may not contain particles larger than 6-inches
in diameter.
• Soil meeting the latest requirements for Granular
Subbase per the latest edition of the ISPWC.
• Soil must meet granular structural fill requirements.
• Soil meeting the latest requirements for Crushed
Aggregates per the latest edition of the ISPWC.

All structural fill must be compacted to a minimum of 95 percent of the maximum
dry density of the soil referencing ASTM D1557 (Modified Proctor). Fill placed outside
the building or flatwork envelope can be placed as non-structural fill (i.e. landscape fill)
providing there are no structures planned directly above the landscape fill.
Any structural fill products must be moisture-conditioned to near optimum
moisture content and placed in maximum, 10-inch-thick, loose lifts. The above
assumes large, appropriate compaction equipment with drum energy of at least 5 tons
or greater is used to attempt compaction. If smaller or lighter compaction equipment is
provided, the lift thickness may have to be reduced to meet the compaction
requirements presented herein. The site soil is expected to be suitable for reuse as
structural fill, providing it can meet the criteria presented in Table 1 above and can be
properly moisture-conditioned for compaction.
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Lot 17, Block 6, Nativa Terra Subdivision No. 4
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Residence- Proposed Foundations and Slabs-on-Grade
The following recommendations should be used to plan, design, and construct
the residence:
1.

The subgrade for all footings and structural fill supporting concrete slabs
and other flatwork, including driveway and patio areas, should consist of
native silt and/or silty sand soil. Any near-surface disturbed soils should
be completely removed below all foundations, or re-compacted to
structural fill criteria prior to placement of concrete or additional structural
fi II.

2.

STRATA should observe all building footing excavations to verify
unsuitable soil removal and that our geotechnical recommendations have
been followed. Native soils should be probed by STRATA and any soft or
loose areas should be removed prior to placement of fill or concrete.

3.

Exterior footings should be located at least 24 inches below final, exterior
grade to mitigate the effects of frost penetration.

4.

All loose or frozen soil or water at the base of footing excavations should
be removed, and the subgrade over-excavated to undisturbed soil.
Disturbed native soil at footing subgrade can be recompacted to structural
fill criteria.

5.

All structural fill where footings, garage and driveway, concrete slabs, and
other flatwork are planned should be compacted to at least 95 percent of
the maximum dry density of the soil per ASTM D 1557 (Modified Proctor)
prior to placing concrete. All compaction should be verified by STRATA
prior to construction or placement of concrete. Compaction testing is not
included in the Scope of Services for this letter report. Structural fill
should meet the requirements outlined in the Earthwork section of this
Letter Report.

6.

A minimum of 4 inches of well-graded, ¾-inch-minus, crushed sand and
gravel should be placed between the flatwork and the structural fill or
native soil. The ¾-inch-minus sand and gravel should be compacted as
recommended in the Earthwork section of this Letter Report.

7.

Footings for the proposed residence should bear on native soils or
compacted structural fill placed over the native soils. Based on the
forgoing recommendations, the footings may be designed for a maximum
allowable soil bearing pressure of 2,500 pounds per square foot (psf).
Total settlement is estimated to be up to 3/4 inch and differential
settlement up to 1/2 inch over 25 feet of wall length.
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Lot 17, Block 6, Nativa Terra Subdivision No. 4
File: ROTHOM BO12093A/B
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8.

Drainage from roof runoff and other sources of concentrated water should
be piped and directed to the stormwater collection system for the overall
subdivision. Details are shown on the attached Grading and Drainage
Plan, Plate 1. Additionally, landscaping and watering systems should be
planned with consideration of the sloping ground surface and the
recommended drainage and the lot grading plan.

9.

The slope located east of the proposed construction should remain
undisturbed during construction. This will reduce erosion potential of the
soil. We should verify site conditions as earthwork construction proceeds.

10.

Any soil which is disturbed during construction, adjacent to or on the
slopes, must be repaired and protected against erosion both during
construction and following final grading.

11 .

STRATA must be contacted to observe and test the following items:
foundation subgrade soils, structural fill placement, and site grading and
drainage verification. Keeping STRATA informed during construction of
the foundation, earthwork, and site grading and drainage will allow us to
better coordinate our visits with your work schedule.

Grading and Drainage

Plate 1 presents the grading and drainage plan for the referenced lot. The
locations of downspouts are shown on Plate 1. Downspouts should be connected to the
subdivision storm drainage system, which will direct stormwater to the stormwater
conveyance system for the subdivision. At the time of this report utilities where not
connected to the subject lot.
We recommend installing a foundation drainage system around the perimeter of
the exterior footings to help protect against surface water entering beneath the
foundations and into the crawlspace. The discharge for a foundation drain system
should daylight at the lower elevation location(s) by gravity. Additionally, trenches
constructed beneath the exterior foundation for utility access should be backfilled with a
lean cement sand mixture (flowable fill) or clay soil to inhibit water from infiltrating into
the crawl space.
Note that the above recommendations will not eliminate potential for surface
water intrusion into the finished crawl space. Additionally, the homeowner and builder
should review the above recommendations, and determine, based on the level of risk
acceptable to the homeowner, a construction approach to limit the potential for surface
water intrusion into the crawlspace.
CONSTRUCTION OBSERVATION AND TESTING

Construction observation and engineering consultation will be an important
aspect of this project. The City of Boise will require verification of footing subgrade and
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compaction of structural fill. STRATA has been retained to provide this service, which
includes observation of excavation of footings, placement of structural fill, verifying lot
grading, and subgrade and compaction verification. If we do not provide the required
services, we cannot be responsible for soil engineering-related errors or omissions.
The services will be performed on a time and expense basis, and are not included in our
current Scope of Service.
EVALUATION LIMITATIONS

This letter report has been prepared to evaluate the so il conditions on Lot 17,
Block 6 of the Nativa Terra Subdivision No. 4. Our services consist of professional
opinions and conclusions made in accordance with generally accepted geotechnical
engineering principles and practices. This acknowledgment is in lieu of all warranties
either expressed or implied.
We appreciate the opportunity to assist you on this project.
questions, please do not hesitate to contact our office.

If you have any

The following plates accompany and complete this letter report:
Plate 1:

Grading and Drainage Plan, Roth Homes

·..,--

_;;;jj[?
Michael G. Woodworth , P.E.
Engineering Manager
BON/kl
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June 11, 2012
File: BOP12239
Mr. Robert Bruno
BrunoBuilt, Inc.
947 E Winding Creek Drive
Eagle, ID 83616
RE:

Soil & Foundation Evaluation
Lot 23, Block 6, Nativa Terra No.4
Boise, Idaho

Dear Robert:
Strata, A Professional Services Corporation (STRATA}, is pleased to present our
authorized Soil and Foundation Evaluation for the proposed single-family residence on
Lot 23, Block 6, of Nativa Terra Subdivision No. 4 in Boise, Idaho. We performed our
services referencing our Confirming Proposal, dated June 11, 2012. The purpose of
the service is to interpret the surface and subsurface conditions on the lot with respect
to the proposed construction of the residence and to provide geotechnical
recommendations related to the proposed construction.
PROPOSED CONSTRUCTION

We understand the proposed construction on the lot will consist of a single story,
wood-frame structure. The floor for the main level living area will be of joist construction
with the garage consisting of slab-on-grade construction. The structure will be
supported by continuous and/or spread footings. The lot area consists of a relatively
flat building pad located on the west side of North Alto Via Court. From the flat building
pad area, the lot slopes down to the west, with slopes extending beyond the property
line to the west. Finished floor elevation for the main level of the residence has not
been established at this time, but we anticipate the finished floor elevation will be
approximately 1 to 2 feet above existing grade. We also understand no basement is
planned.
SITE DESCRIPTION AND EVALUATION

STRATA accomplished a site visit to review the proposed plans relative to the
existing site conditions and to confirm the data contained in our files for the Nativa
Terra Subdivision No. 4. The building pad on the above-referenced fill lot was created
during construction of Nativa Terra Subdivision No. 4. STRATA provided geotechnical
engineering and construction consultation, including compaction testing, during the
design and construction of the Nativa Terra Subdivision No. 4. Based on review of our
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files, surface soil and footing grade soil consists of compacted silty sand and gravel
structural fill. Structural fill depth on the lot varies from less than 5 feet in the eastern
portion of the lot, near Alto Via Court, up to approximately 20 feet in the western portion
of the lot near the crest of the downslope to the west. The western portion of the lot
slopes down at 2H:1V slope extending beyond the property boundary.
GEOTECHNICAL OPINIONS AND RECOMMENDATIONS

The portion of the lot to be developed with the residence is underlain by
previously compacted and tested silty sand and gravel structural fill. Based on our
understanding of the proposed construction, review of the construction records for the
subdivision and the surface conditions observed during the site visit, we have prepared
the following recommendations:
Earthwork

We recommend any surficial organics, topsoil and/or disturbed soils be stripped
beneath all planned structures including flatwork and driveway areas, as well as areas
where structural fill will be placed. Near-surface disturbed soil is anticipated to be up to
6 inches in thickness in the area of proposed improvements. Detailed subgrade
preparation recommendations for foundation and slab areas are presented in the
following sections.
Structural fill should be free from vegetation or organics and be moistureconditioned sufficiently to achieve compaction requirements. All structural fill should be
classified as gravel, sand, or silt (SP, SW, SM, GP, GW, GM, or ML) in accordance with
the uses. Structural fill should have a maximum particle size of 6 inches in diameter.
Structural fill should be placed to the subgrade elevation in uniform, maximum 8-inchthick, loose lifts, and compacted to a minimum of 95 percent of the maximum dry
density of the soil, as determined by ASTM D1557 (Modified Proctor). This assumes
heavy compaction equipment, such as rollers, with a minimum drum weight of 5 tons is
used. The maximum loose lift thickness should be reduced where smaller and/or lighter
compaction equipment is used. We understand that STRATA will be retained to
perform field density testing of structural fill to verify contractor compliance with the
above minimum compaction criteria.
Earthwork required to achieve final site grades will require placement of less than
2 feet of fill to achieve finished grades. Excavation of up to approximately 2 feet will be
required for foundation excavation.
Residence- Proposed Foundations and Slabs-on-Grade

The following recommendations should be used to plan, design, and construct
the residence:
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1.

The subgrade for all footings and structural fill supporting concrete slabs
and other flatwork, including driveway and patio areas, should consist of
compacted silty sand and gravel structural fill. Any near-surface disturbed
soils should be completely removed below all foundations, or recompacted to structural fill criteria prior to placement of concrete or
additional structural fill.

2.

STRATA should observe all building footing excavations to verify
unsuitable soil removal and that our geotechnical recommendations have
been followed. Native and existing structural fill soils exposed at the
foundation subgrade should be probed by STRATA and any soft or loose
areas should be removed prior to placement of fill or concrete.

3.

Exterior footings should be located at least 24 inches below final, exterior
grade to mitigate the effects of frost penetration.

4.

All loose or frozen soil or water at the base of footing excavations should
be removed, and the subgrade over-excavated to undisturbed soil.
Disturbed native soil at footing subgrade can be recompacted to structural
fill criteria.

5.

All structural fill where footings, garage and driveway, concrete slabs, and
other flatwork are planned should be compacted to at least 95 percent of
the maximum dry density of the soil per ASTM D1557 (Modified Proctor)
prior to placing concrete. All compaction should be verified by STRATA
prior to construction or placement of concrete. Compaction testing is not
included in the Scope of Services for this letter report. Structural fill
should meet the requirements outlined in the Earthwork section of this
Letter Report.

6.

A minimum of 4 inches of well-graded, 3/4-inch-minus, crushed sand and
gravel should be placed between the flatwork and the structural fill or
native soil. The ¾-inch-minus sand and gravel should be compacted as
recommended in the Earthwork section of this Letter Report.

7.

Footings for the proposed residence should bear on native sand or
compacted structural fill placed over the native soils. Based on the
forgoing recommendations, the footings may be designed for a maximum
allowable soil bearing pressure of 2,500 pounds per square foot (psf).
Total settlement is estimated to be up to ¾-inch and differential settlement
up to ½-inch over 25 feet of wall length.

8.

Drainage from roof runoff should be piped and directed to the drainage
system for the subdivision . Additionally, landscaping and watering
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systems should be planned with consideration of the sloping ground
surface and the recommended drainage and the lot grading plan.
9.

The slope located west of the proposed construction should remain
undisturbed during construction. This will reduce erosion potential of the
soil.

10.

The western portion of the proposed residence is planned to be located
within approximately 15 feet of the top of the slope to the west. The City
of Boise requires the evaluation of slope setback for foundations planned
near the top of a slope. It is our opinion that the existing slope is stable
based on our knowledge of the underlying structural fill. Therefore, the
proposed rear wall of the residences can be within 15 feet of the top of the
slope to the west.

11 .

Any soil which is disturbed during construction, adjacent to or on the
slopes, must be repaired and protected against erosion both during
construction and following final grading.

12.

STRATA must be contacted to observe and test the following items:
foundation subgrade soils and structural fill placement. Keeping STRATA
informed during construction of the foundation, earthwork, and site
grading and drainage will allow us to better coordinate our visits with your
work schedule.

Grading and Drainage

We understand that RiveRidge Engineering is preparing the Grading and
Drainage Plan for the referenced lot. We recommend that all downspouts be
connected to the subdivision storm drainage system which will direct stormwater to the
stormwater conveyance system for the overall subdivision. Additionally, grades should
be constructed such that final grades slope away from the completed residence.
We also recommend installing a foundation drainage system around the
perimeter of the exterior footings to reduce the potential for surface water entering
beneath foundation and into the crawlspace. A discharge for a foundation drainage
system should daylight in the lower elevation locations by gravity. Additionally, trenches
constructed beneath the exterior foundation for utility access should be backfilled with
flowable fill or clay to reduce the potential for water infiltration into crawlspace areas.
We are available to provide additional suggestions for surface water control, if desired.
CONSTRUCTION OBSERVATION AND TESTING

Construction observation and engineering consultation will be an important
aspect of this project. The City of Boise will require verification of footing subgrade and
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compaction of structural fill. STRATA has been retained to provide this service, which
includes observation of excavation of footings, placement of structural fill, construction
of foundation drainage systems, and subgrade and compaction verification. If we do
not provide the required services, we cannot be responsible for soil engineering-related
errors or omissions. The services will be performed on a time-and-expense basis, and
are not included in our current scope of service.
EVALUATION LIMITATIONS

This Letter Report has been prepared to evaluate the soil conditions on Lot 23,
Block 6 of the Nativa Terra Subdivision No. 4. Our services consist of professional
opinions and conclusions made in accordance with generally accepted geotechnical
engineering principles and practices. This acknowledgment is in lieu of all warranties
either expressed or implied.
We appreciate the opportunity to assist you on this project.
questions, please do not hesitate to contact our office.

If you have any

MGW
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February 1, 2013
File: BO12514A
Mr. Don Flynn
Shadow Mountain Homes, Inc.
52 N. Palmetto Ave. Suite 102
Eagle, Idaho, 83616
RE:

Soil & Foundation Evaluation
Lot 24, Block 6
Nativa Terra Subdivision No. 4
Boise, Idaho

Dear Mr. Flynn :
Strata, A Professional Services Corporation (STRATA) is pleased to present our
authorized Soil and Foundation Evaluation for the proposed single-family residence on
Lot 24, Block 6, of Nativa Terra Subdivision No. 4 in Boise, Idaho. We accomplished
our services referencing our Confirming Proposal dated November 12, 2012. The
purpose of the work was to interpret the surface and subsurface conditions on the lot
with respect to the proposed construction of the residence, to provide geotechnical
recommendations related to the proposed construction, and prepare a final grading and
drainage plan for the lot based on our understanding of the current plans for lot
improvements.
PROPOSED CONSTRUCTION

We understand the proposed construction on the lot will consist of a two-story,
wood-frame structure with a daylight basement. The floors for the main level living area
will be of joist construction with the garage and basement consisting of slab-on-grade
construction. The structure will be supported by continuous and/or spread footings.
The lot area consists of a relatively flat building pad located on the west side of North
Alto Via Court. From the flat building pad area , the lot slopes down to the west, with
slopes extending beyond the property line. The footings for the proposed structure are
planned to be near the top of the slope to the west. Finished floor elevation for the main
level of the residence is set at Elevation 3189.5 and the basement is approximately 9
feet lower than the main level.
SITE DESCRIPTION AND EVALUATION

STRATA accomplished a site visit to review the proposed plans relative to the
existing site conditions and to confirm the data contained in our files for the Nativa
Terra Subdivision No. 4. The building pad on the above-referenced cut and fill lot was
created during construction of Nativa Terra Subdivision No. 4. Surface soils and footing
grade soils consist of native silty sand (SM) , and silty gravel (GM) structural fill. Review
of grading plans for the Nativa Terra Subdivision No. 4 indicates that Lot 24 is a cut and
fill lot with cut up to 6 feet near the northeast pad corner. However, the majority of the
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building is underlain by fill with up to 24 feet of fill near the southwest building pad
corner. The northern approximately 15 feet of the building will be supported on cut and
the southern footings of the residence, including the basement, will be supported on fill.
From the western edge of the building pad the lot slopes down at an approximate
2H:1V slope extending beyond the property boundary. Access to the site is provided by
North Alto Via Court which borders the site to the east. Lot 23 to the south was under
construction at the time of our site visit and borders the subject lot to the south. Lot 25
borders the subject lot to the north and the building pad is approximately 6 feet higher
than the subject lot's building pad.
GEOTECHNICAL OPINIONS AND RECOMMENDATIONS

The portion of the lot to be developed with the residence is underlain by native
silty sand along the northern edge and structural fill to the south. Based on our
understanding of the proposed construction, review of the construction records for the
subdivision and the surface conditions observed during the site visit, we have prepared
the following recommendations:
Site Preparation
We recommend any surficial organics, loose surficial soil and/or disturbed soils
be stripped beneath all planned structures including flatwork and driveway areas, as
well as areas where structural fill will be placed. Near-surface disturbed soil is
anticipated to be up to 12 inches in thickness in the area of proposed improvements.
Stripping depths should be verified by STRATA during construction. Detailed subgrade
preparation recommendations for foundation areas are presented in the following
sections.
Earthwork required to achieve final site grades will require placement of less than
1 foot of fill to achieve finished grades. Excavation of up to approximately 7 feet will be
required for foundation excavation.
Excavation Characteristics
We anticipate the near-surface soil may be excavated with conventional
equipment. Excavations can cave and slough and must be sloped back in accordance
with Occupational Health and Safety Act (OSHA) guidelines. Fine to coarse-grained
soil is expected to be exposed in excavations throughout the lot and should be
temporarily sloped at 1.5H:1V. Due to the potential for varying soil conditions at the
time of construction, we recommend earthwork contractors evaluate each excavation
configuration specific to OSHA guidelines and to seek appropriate professional
guidance to ensure excavation safety and stability. From our experience in the area,
we do not expect groundwater will be encountered within the depths anticipated for the
planned construction. However, surface grading should preclude stormwater from
infiltrating excavations and contractors should have contingencies to rapidly remove
water that accumulates in excavations. Recommendations for foundation drains and
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other measures to reduce infiltration at the subgrade are included in the subsequent
report text.
Structural Fill
All fill placed for the development must be placed as structural fill. The structural
fill requirements described in Table 1 below, in general, correlate to Idaho Standards for
Public Works Construction (ISPWC) material specifications. Project structural fill
products are described in Table 1 below.
Table 1. Structural Fill Specifications and Allowable Use
Structural
Fill Product

Allowable Use

,,

Material Specifications
• Soil must be classified as silt, sand, or gravel (GP,
GM, GW, SP, SM, SW or Ml) according to the

uses.

General
Structural
Fill

General site grading

Granular
Structural
Fill

Over-excavations
General structural fill,
Foundation support

Aggregate
Base
Course

Foundation and slab
support
General structural fill

• Soil may not contain particles larger than 6-inches
in median diameter.
• Soil must consist of inert earth materials with less
than 3 percent organics or other deleterious
substances (wood, metal, plastic, waste, etc).
• Soil must be classified as sand or gravel (GP, GW,
SP, or SW) according to the uses.
• Soil may not contain particles larger than 6-inches
in diameter.
• Soil meeting the latest requirements for Granular
Subbase per the latest edition of the ISPWC.
• Soil must meet granular structural fill requirements.
• Soil meeting the latest requirements for Crushed
Aggregates per the latest edition of the ISPWC.

All structural fill must be compacted to a minimum of 95 percent of the maximum
dry density of the soil referencing ASTM D1557 (Modified Proctor). Fill placed outside
the building or flatwork envelope can be placed as non-structural fill (i.e. landscape fill)
providing there are no structures planned directly above the landscape fill.
Any structural fill products must be moisture-conditioned to near optimum
moisture content and placed in maximum, 10-inch-thick, loose lifts. The above
assumes large, appropriate compaction equipment with drum energy of at least 5 tons
or greater is used to attempt compaction. If smaller or lighter compaction equipment is
provided, the lift thickness may have to be reduced to meet the compaction
requirements presented herein. The site soil is expected to be suitable for reuse as
structural fill, providing it can meet the criteria presented in Table 1 above and can be
properly moisture-conditioned for compaction.
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Residence- Proposed Foundations and Slabs-on-Grade

The following recommendations should be used to plan, design, and construct
the residence:
1.

The subgrade for all footings and structural fill supporting concrete slabs
and other flatwork, including driveway and patio areas, should consist of
native silty sand or previously placed and tested structural fill soil. Any
near-surface disturbed soils should be completely removed below all
foundations, or re-compacted to structural fill criteria prior to placement of
concrete or additional structural fill.

2.

STRATA should observe all building footing excavations to verify
unsuitable soil removal and that our geotechnical recommendations have
been followed . Native and structural fill soils should be probed by
STRATA and any soft or loose areas should be removed prior to
placement of fill or concrete.

3.

Exterior footings should be located at least 24 inches below final, exterior
grade to mitigate the effects of frost penetration.

4.

All loose or frozen soil or water at the base of footing excavations should
be removed, and the subgrade over-excavated to undisturbed soil.
Disturbed native soil at footing subgrade can be recompacted to structural
fill criteria.

5.

All structural fill where footings, garage and driveway, concrete slabs, and
other flatwork are planned should be compacted to at least 95 percent of
the maximum dry density of the soil per ASTM D 1557 (Modified Proctor)
prior to placing concrete. All compaction should be verified by STRATA
prior to construction or placement of concrete. Compaction testing is not
included in the Scope of Services for this letter report. Structural fill
should meet the requirements outlined in the Earthwork section of this
Letter Report.

6.

A minimum of 4 inches of well-graded, ¾-inch-minus, crushed sand and
gravel should be placed between the flatwork and the structural fill or
native soil. The ¾-inch-minus sand and gravel should be compacted as
recommended in the Earthwork section of this Letter Report.

7.

Footings for the proposed residence should bear on native soils or
compacted structural fill placed over the native soils. Based on the
forgoing recommendations, the footings may be designed for a maximum
allowable soil bearing pressure of 2,500 pounds per square foot (psf).
Total settlement is estimated to be up to 1 inch and differential settlement
up to 3/4 inch over 25 feet of wall length.
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8.

Retaining and below grade walls should be designed using an at-rest
lateral earth pressure of 55 pounds per cubic foot (pct) equivalent fluid
pressure (efp). A coefficient of sliding friction (tan B) of 0.45 should be
utilized for design of foundations bearing on native silty sand, or structural
fill.

9.

The design values recommended in item 8 assume the walls will be
drained and hydrostatic pressure will not be allowed to act on retaining
walls. Wall drains should be provided behind below grade walls. The
drain pipe should extend the full length of the wall, located near footing
elevation and be drained by gravity.

10.

Drainage from roof runoff and other sources of concentrated water should
be piped and directed to the stormwater collection system for the overall
subdivision. Additionally, landscaping and watering systems should be
planned with consideration of the sloping ground surface and the
recommended drainage and the lot grading plan.

11 .

The slope located west of the proposed construction should remain
undisturbed during construction. This will reduce erosion potential of the
soil. We should verify site conditions as earthwork construction proceeds.

12.

The western wall of the proposed residence is planned to be located near
the top of the slope located to the west. The City of Boise requires the
evaluation of slope setback for foundations planned within 40 feet of the
top of a slope. It is our opinion that the existing slope is stable based on
our knowledge of the underlying structural fill and native soils. Therefore,
the proposed footings should maintain a slope setback of 8 feet from the
edge of footing to the face of the slope, as measured from foundation
elevation.

13.

Any soil which is disturbed during construction, adjacent to or on the
slopes, must be repaired and protected against erosion both during
construction and following final grading.

14.

STRATA must be contacted to observe and test the following items:
foundation subgrade soils, and structural fill placement.
Keeping
STRATA informed during construction of the foundation, earthwork, and
site grading and drainage will allow us to better coordinate our visits with
your work schedule.
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Grading and Drainage

We have reviewed the grading and drainage plan for the referenced lot prepared
by Focus Engineering. Grades are planned to be constructed such that final grades
slope away from the completed construction. We recommend that all downspouts be
connected to the subdivision storm drainage system, which will direct stormwater to the
stormwater conveyance system for the overall subdivision.
We recommend installation of a foundation drainage system around the
perimeter of the exterior footings to further reduce the potential for surface water
entering beneath foundation. A discharge for a foundation drainage system can
daylight the lower elevation locations by gravity. We are available to provide additional
suggestions for surface water control, if desired.
CONSTRUCTION OBSERVATION AND TESTING

Construction observation and engineering consultation will be an important
aspect of this project. The City of Boise will require verification of footing subgrade and
compaction of structural fill. STRATA has been retained to provide this service, which
includes observation of excavation of footings, placement of structural fill, and subgrade
and compaction verification. If we do not provide the required services, we cannot be
responsible for soil engineering-related errors or omissions. The services will be
performed on a time and expense basis, and are not included in our current Scope of
Service.
EVALUATION LIMITATIONS

This letter report has been prepared to evaluate the soil conditions on Lot 24,
Block 6 of the Nativa Terra Subdivision No. 4. Our services consist of professional
opinions and conclusions made in accordance with generally accepted geotechnical
engineering principles and practices. This acknowledgment is in lieu of all warranties
either expressed or implied.
We appreciate the opportunity to assist you on this project.
questions, please do not hesitate to contact our office.

If you have any

BON/nm
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Mr. Gary Schacher
Northern Construction
c/o Dean Briggs, P.E.
Briggs Engineering
1800 West Overland Road
Boise, Idaho 83714
dean@briggs-engineering.com
RE:

Gentlemen :

FOUNDATION SUBGRAOE EVALUATION
Terra Nativa Subdivision No. 4
205 North Alto Via Court
Lot 22, Block 6
Boise , Idaho

Strata, A Professional Services Corporation (STRATA) has completed our foundation
subgrade evaluation for Lot 22, Block 6, located on North Alto Via Court at Terra Nativa
Subdivision No. 4 in Boise, Idaho. STRATA previously monitored the grading earthwork and
performed compaction testing for the Terra Nativa project. We performed a Soil and Foundation
Evaluation for the lot dated April 18, 2012.
STRATA made a site visit on May 13, 2013 at the project site to observe the foundation
subgrade soil for all main level foundations . STRATA observed the shallow foundation soil
consisted of previously compacted and tested fill clayey sand with some gravel. Within select
portions of the foundation areas, approximately 1 inch of soil had become loosened during the
excavation process. We recommended the loose subgrade be removed to undisturbed soil prior
to pouring concrete. It is our opinion the prepared foundation subgrade along the areas
observed will provide adequate support for the proposed residential construction, provided that
any minor amounts of loose soil be removed from the footing trenches prior to placing concrete.
We appreciate the opportunity to assist you on the project. If you have any questions,
please call.

AM/am

Cc:

Jason Taylor- City of Boise

8653 W. Hackamore Dr. Boise, Idaho 83709 P.208 .376 .8200 F.208.376.8201
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Marc Francois Bradley
312 North Strata Via Way
Boise, Idaho 83712
marcfrancois.bradley@gmail.com
RE:

Soil & Foundation Evaluation and
Site Grading & Drainage Plan (Revised)
Pool and Retaining Wall Construction
Lot 12, Block 4, Terra Nativa Sub. No. 3
312 North Strata Via Way
Boise Idaho

Dear Mr. Bradley :
STRATA is presenting our authorized updated/revised Soil & Foundation Evaluation and
Site Grading & Drainage Plan for the proposed pool and retaining wall construction on Lot 12,
Block 4, of Terra Nativa Subdivision No. 3 in Boise, Idaho. We previously provided deliverables
for the construction of the residence. However, the proposed pool and retaining wall along the
east side of the residence (adjacent to the hillside) was not constructed at that time. As such,
this deliverable addresses the current proposed construction of the pool and retaining wall as
presented on the attached Plate 1, Grading and Drainage Plan (Revised), Bradley Residence.
We performed our services referencing our proposal dated May 8, 2014 and under the
same contract executed between STRATA and yourself utilizing our July 1, 2009 proposal for
services. The purpose of our current services is to provide an interpretation of the surface and
subsurface conditions on the lot with respect to the proposed construction of the pool and
retaining wall, to provide geotechnical recommendations related to the proposed construction,
and prepare a final grading and drainage plan for the current planned pool construction, as we
understand the current development plans.

PROJECT UNDERSTANDING/PROPOSED CONSTRUCTION
We understand you plan to construct a pool on your existing residential lot, adjacent to
the hillside located on the east side of your property. The exterior pool dimensions will be 63-ft
long by 15-ft wide with a maximum depth of 5 feet. As part of the pool construction, you will also
construct an 8-inch-thick concrete retaining wall on the east and north sides of the pool, with top
of wall approximately 3 to 3.5 feet above existing ground/yard elevation . This wall will not retain
hillside soil for approximately 26 .5 feet of the north portion of the pool , but will retain up to 3.5
feet of hillside soil for the seating area adjacent to the south portion of the pool. However, the
north portion of the pool will experience lateral earth pressures due to the adjacent hillside.
Earthwork excavation will be required for construction of the retaining wall and the pool
area. No other lot grading is expected at this time. We expect the retaining wall will be
supported by continuous footings. Subsurface soil is expected to consist of native silt and/or
sandy silt. Earthwork to achieve final site grade will include excavation for the proposed pool
foundation and revising the existing lot contours east of the residence to accommodate the lot
improvements and provide grading to direct stormwater away from the residence.
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F;;x, :rns..376, 8:201., -_ _ _ _ _ _ __
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SITE DESCRIPTION AND EVALUATION

STRATA previously performed a soil & foundation evaluation and a site grading &
drainage plan for construction of the residence in 2009. Recently, a site visit was performed to
review the proposed plans relative to the existing site conditions and to confirm the data
contained in our files for the Terra Nativa Subdivision No. 3. At the time of our site visit in May
2014, the construction area consisted of grass landscaping, with relatively flat surface
topography. The building pad on the above-referenced cut lot was created during construction
of Terra Nativa Subdivision No. 3. Surface soils and footing grade soils consist of native silt with
sand (ML), and sandy silt (ML). Review of grading plans for the Terra Nativa Subdivision No. 3
indicate that up to 19 feet of cut has been accomplished during subdivision grading of this lot.
The east side of the lot slopes up at about a 2H:1V slope extending beyond the property
boundary. Access to the site is provided by Strata Via Place, which borders the site to the west.
An undeveloped residential lot borders Lot 12 to the north, with is the planned access for
construction to the pool area.
GEOTECHNICAL OPINIONS AND RECOMMENDATIONS

We are providing this geotechnical evaluation for the proposed pool and retaining wall at
the existing residence located on Lot 12, Block 4, Terra Nativa Subdivision No. 3, as depicted
on Plate 1. The portion of the lot to be developed with the pool is underlain by native silt and
silty sand. Based on our understanding of the proposed construction we have prepared the
following recommendations:
Earthwork

We recommend any surficial organic and/or disturbed soils be stripped beneath all
planned structures including flatwork, as well as areas where structural fill will be placed. Nearsurface disturbed soil is anticipated to be up to 3 inches in thickness in the area of proposed
improvements. Stripping depths should be verified by STRATA during construction. Detailed
subgrade preparation recommendations for foundation areas are presented in the following
sections.
Structural fill should be free from vegetation or organics and be moisture-conditioned
sufficiently to achieve compaction requirements. All structural fill should be classified as gravel,
sand, or silt (SP, SW, SM, GP, GW, GM, or ML) in accordance with the uses. Structural fill
should have a maximum particle size of 6 inches in diameter. Structural fill should be placed to
the subgrade elevation in uniform, maximum 8-inch-thick, loose lifts, and compacted to a
minimum of 95 percent of the maximum dry density of the soil, as determined by ASTM D 698
(Standard Proctor). This assumes heavy compaction equipment, such as rollers, with a
minimum drum weight of 5 tons is used. The maximum loose lift thickness should be reduced
where smaller and/or lighter compaction equipment is used. We understand that STRATA will
be retained to perform field density testing of structural fill to verify contractor compliance with
the above minimum compaction criteria.
Earthwork required to achieve final pool excavation will require cut of up to 5 feet to
achieve finished grades.
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Pool and Retaining Wall - Proposed Foundations

The following recommendations should be used to plan, design, and construct the pool
and retaining wall foundations:
1.

The subgrade for all footings and structural fill supporting flatwork, including patio
areas, should consist of native silt and/or silty sand soil. Any near surface
disturbed soils should be completely removed below all foundations , or recompacted to structural fill criteria prior to placement of concrete or additional
structural fill.

2.

STRATA should observe the pool and wall footing excavations to verify
unsuitable soil removal and that our geotechnical recommendations have been
followed. Native soils should be probed by STRATA and any soft or loose areas
should be removed prior to placement of fill or concrete .

3.

Exterior footings should be located at least 24 inches below final , exterior grade
to mitigate the effects of frost penetration . As such , retaining wall design should
incorporate this additional depth as part of the retained soil.

4.

All loose or frozen soil or water at the base of footing excavations should be
removed, and the subgrade over-excavated to undisturbed soil. Disturbed native
soil at footing subgrade can be recompacted to structural fill criteria.

5.

All structural fill where footings and other flatwork are planned should be
compacted to at least 95 percent of the maximum dry density of the soil per
ASTM D 698 (Standard Proctor) prior to placing concrete. All compaction should
be verified by STRATA prior to construction or placement of concrete.
Compaction testing is not included in the scope of services for this letter report.
Structural fill should meet the requirements outlined in the Earthwork section of
this report.

7.

A minimum of four inches of well-graded, ¾-inch-minus, crushed sand and gravel
should be placed between the flatwork and the structural fill or native soil. The ¾inch-minus sand and gravel should be compacted as recommended in the
Earthwork section of this letter report.

6.

Foundations for the proposed wall and pool should bear on native silt/sand or
compacted structural fill placed over the native soil. Based on the forgoing
recommendations, the footings may be designed for a maximum allowable soil
bearing pressure of 2,000 pounds per square foot (psf) . Total settlement is
estimated to be up to ¾ inch and differential settlement up to ½ inch over 25 feet
of wall length.

7.

Below grade and foundation walls adjacent to the hillside should be designed
using an at-rest lateral earth pressure of 80 pounds per cubic foot (pct)
equivalent fluid pressure (efp) . Exterior retaining walls may be designed using an
active earth pressure of 65 pct, efp. A coefficient of sliding friction (tan 6) of 0.35
should be utilized for design of foundations bearing on native, silty sand, sandy
silt, or compacted granular structural fill.

fj
www.stratageotech.com

RBC014003
Page 643

Pool and Retaining Wall Construction
Lot 12, Block 4, Terra Nativa Subdivision No. 3
File : BO09207E
Page 4

8.

The design value recommended in item 7 assumes retaining walls will be drained
and hydrostatic pressure will not be allowed to act on the foundation walls.
Foundation drains should be provided behind foundation walls as shown on
Schematic of Wall Drainage System, Plate 2. The drain pipe shown on the
schematic drawing should extend the full length of the foundation wall, and
should be located at the bottom of footing elevation and be drained by gravity to
the western portion of the lot.

9.

Drainage from flatwork, pool runoff and other sources of concentrated water
should be piped and directed to the stormwater collection system for the overall
subdivision, as constructed for the residential construction . Details are shown on
the attached grading and drainage plan, Plate 1. Additionally, landscaping and
watering systems should be planned with consideration of the sloping ground
surface and the recommended drainage and the lot grading plan.

10.

The slopes located east of the proposed construction should remain undisturbed
during construction. This will reduce erosion potential of the soil. We should
verify site conditions as earthwork construction proceeds.

11 .

The eastern walls of the proposed pool are planned to be located within
approximately 1 to 7 feet of the base of the slope located to the east. The City of
Boise requires the evaluation of slope setback for foundations planned within 15
feet of the base of a slope. It is our opinion that the existing slope is stable based
on our knowledge of the underlying silt and sand subsoil. Therefore, the
proposed pool foundation and retaining wall footings can be located as shown on
Plate 1, provided the slope remains undisturbed during construction .

12.

Pool structural design should account for lateral earth pressures accounting for
the sloped hillside. Our recommended equivalent fluid pressures in line item 7
above, accounts for the sloped hillside lateral loading.

13.

Any soil which is disturbed during construction, adjacent to or on the slopes,
must be repaired and protected against erosion both during construction and
following final grading.

14.

STRATA must be contacted to observe and test the following items: Foundation
subgrade soils, structural fill placement, and site grading and drainage
verification. Keeping STRATA informed during construction of the foundation,
earthwork, and site grading and drainage will allow us to better coordinate our
visits with your work schedule.

Concrete Retaining Wall

As shown on the attached Plate 1, a concrete retaining wall is proposed for the northern
and eastern sides of the pool. The retaining walls will be up to 3.5 feet high, and we recommend
walls be designed with the equivalent fluid pressures in item 7 above. We recommend the wall
be drained by placing a wall drainage system as noted on Plate 2. The pipe should exit at either
end via a solid PVC pipe that directs runoff to a discharge location that will not adversely affect
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improvements. The end of the pipe should be covered to protect against animals and vegetation
from entering and clogging the pipe.
Grading and Drainage

Plate 1 presents the revised grading and drainage plan for the pool construction. This
grading plan consists of the previously submitted grading plan for construction of the residence.
However, this plan is only revised for the area of the proposed construction, which is depicted
on Plate 1 with a revision cloud.
CONSTRUCTION OBSERVATION AND TESTING

Construction observation and engineering consultation will be an important aspect of this
project. The City of Boise will require verification of footing subgrade and compaction of
structural fill. STRATA has been retained to provide this service, which includes observation of
excavation of footings, placement of structural fill, construction of foundation drainage systems,
verifying lot grading, and subgrade and compaction verification. If we do not provide the
required services, we cannot be responsible for soil engineering-related errors or omissions.
The services will be performed on a time-and-expense basis, and are not included in our current
scope of service.
EVALUATION LIMITATIONS

This report has been prepared to address the soil conditions on Lot 12, Block 4 of the
Nativa Terra Subdivision No. 3 with respect to the pool area and retaining wall construction
adjacent to the east hillside. Our services consist of professional opinions and conclusions
made in accordance with generally accepted geotechnical engineering principles and practices
in southwest Idaho at the time of this report. This acknowledgment is in lieu of all warranties
either expressed or implied.
We appreciate the opportunity to assist you on this project. If you have any questions,
please contact our office.
The following plates accompany and complete this letter report:
Plate 1:
Plate 2:

Grading and Drainage Plan (Revised), Bradley Residence
Schematic of Wall Drainage Schemat,ic

Sincerely,

s;;;;j~
Adrian Mascorro, P.E.
Project Engineer

Michael G. Woodworth, P.E.
Engineering Manager

AM/MGW/am
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Planning & Develop ment Services
Boise City Hall, 2nd Floor
150 N. Capitol Boulevard

Fax: 208/384-3753

P. 0 . Box 500
Boise, Idaho 83701-0500

Website: www.cityofboise.org/pds

Phone: 208/38.4-3830

~
Subdivi sion Applica tion
Proposed Name of Subdivision

Type of Plat:

TDD/TTY: 800/377-3529

~RECEI VED

1\/4.+; v T~vvl>\.

L. r-reliminary Plat

A1'R 2a2007

# 4-

0

•·•=--

~inal Plat

This application shalJ not be considered complete (nor will a hearing be scheduled) until all required
information has been submitted and verified.
(For office use only}

File Number:

~ 7~~.5'
/
__;;--=;;;....::.--

Fee: _ _ __ _ _ _ _ __ _

-----'-"'---'c..--:;-=--.:c__. =.....__

Cross Referenced Files: _ _ _ _ _ _ _ _ _

Date Accepted: _ _ _ _ __

PrJ,mary Contad for Subdivision Inquiries

ri/

Owners of Record:

'?f/

?oo,~ . Xel.,t,.

Applicant (Developer):

93Jos-

Fax#: oY~-S"S-/ df

$e W'l<.,

,,
----- ------- -- ....
City, State1 Zip:
----- ----- ----

Engineer, Surveyor or Planner: ~41,}<.>1' ')
Address: /Sl t. S-0~ ~\
City, State1 Zip: """vJLf...

(; ~

S--z. 0 4

E-Mail: _ _ _ _ __ _

Address:

C]

SlP '3 -

Phone Number:

S. '\),·-st"" lh,J,c,...

Address: t""l. <.,
City, State, Zip:

Di<lt,,,, 1'""'"-< ,.,\( \t.....

Phone Number:

E-Mail: _ _ _ _ _ __

Fax#:

,,

- - - - - -- -

Phone Number: 3SS"- t:>t.:.3C,
E-Mall: _ __ _ __

..,L,t..b.o SJJ/':f Fax#:

Boise City Subdivision: Date of Annexation of Parcel: _ _
(see Addressing Counter for assistance)

,.

----

38<"- 0G, 'fl.

/_ _/_ _ - -

Ada County Subdivision within Boise City's Area of Impact (Final Plat only)
Site Address:

-

--- ----- --- ----- ----- ----- - Parcel Number: S 0907.3/ 48fXe
Sectivn /
Township 3JV Range '38
8/04

EXHIBIT

I
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2

Is this parcel an original lot or parcel that existed prior to October 1965?
r;/ Yes
□ No
Tf no, provide copy of recorded deeds documenting split of original parcel and deed of original parcel.
l f yes, provide copy of recorded deeds of original lot or parcel.

Cross Referenced Files
Conditional Use (CUP) / Annexation- Rezone (CAR) / Hillside (CFH)

Does this subdivision have a previous or current companion CUP, CAR or CFH? □ Yes
□ No
If yes, please give a general description of the reason for the CUP, CAR or CPH. _ _ _ _ _ _ _ __

C t{P-9,r-oooos--

CUP/CAR?C FH File Number:

- ----- -- ----- ----- ----- ---

Subdivision Features
Number of Buildable Lots:

~
- ~-----

1----- ---

Number of Common Lots:__
Acres: _ __,_/. .3~.
; : __.._)_''. CJ
_,__ _ _ _ _ _ __

Buildable Lots or Units per Gross Acre: _ __
Existing Zoning Classification:

~At~-~1____

Acres of Land in Contiguous Ownership: _ __

Building Program
How many? _ _ _ _ _ _ _ _ _ _ _ _ __
Are there existing buildings? D Yes
~ No
Please describe the existing buildings: _ _ _ _ _ _ _ _ _ _ _ _ __ _ __ _ _ _ _ __
Type of building proposed:
Type of dwelling proposed :

lit
'l(l.

Residential

D Commercial

D Industrial

□

Combination

Single-Famil y D Townhouses

D Duplexes

□

Multi-Family

Waivers/ Modifica tions
Are any waivers or modification s being requested from the Boise City Subdivision Ordinance?
Yes
D No
f

'ft

tr~~~

If yes, please specify section(s) of the Ord in a nee _ __ _ _ _ _ _ _ and provide a basis for waiver
request(s) in a separate cover letter.

Fire Protection
Approved fire protection facilities shall be provided to comply with the requirements of the Boise City Fire Dept.
For more information, contact Dave Miller at 384-3827.

Private Streets
Are private streets proposed? (If yes, provide justification as required by code.) D Yes

If yes, has the Private Street Review fee been submitted?

D Yes

)p

No

I) No

RBC0069 93
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3

All private streets. sidewalks, base and pavement shall be constructed to the same specifications as required for
public streets. Certification of construction shall be required (B.C.C. 9-20-7.E)

Public Streets and Improvements
All streets, curbs, gutters and sidewalks shall be constructed to Ada County Highway District standards. Boise
City Code 9-20-7 .D.8 states " Sidewalks shall be required on both sides of the street."

Hillside and Floodplain
Does the development fall within jurisdiction of the Hillside Ordinance?

O Yes

~ No

If yes, has the Hillside Review Fee Deposit been submitted?

□ Yes

~ No

Does the development fall within jurisdiction of the Floodplain Ordinance?

D Yes

1'iJ No

Domestic Water Supply
From what source do you propose domestic water supply? □ A well

',(United Water

□ Capitol Water

Sewage Disposal
Sanitary sewers shall be provided in all subdivisions (B.C.C. 9-20-8.D). From which public source will wet line
sewer service be provided?

·t/

Boise City

D Bench

D Septic

□

Northwest Boise

□

□

Owyhee

West Boise

Irrigation
Is pressure irrigation proposed?

□

Yes

'yJ

No

If no, provide an Irrigation Report prepared by a licensed professional engineer as required by
code. The Irrigation Report must be submitted concurrently with this application. (Note: Should a
pressurized irrigation system not be installed, compliance to Idaho Code 31-3805 is still required).
Note: Written approval of the appropriate irrigation entity will be required for (I) relocation ofditches; (2) drainage into ditches; and (3) enclosing or covering ditches. Boise City Code Section 9-20-8.F.3 states "Any covering
or fencing program involving the distribution system ofany irrigation district shall have the prior approval of the
affected district."

Irrigation Entity (Please check the appropriate entity for the site)
□

D Boise City Canal

D

D Settler's Irrigation

□ New York Irrigation

D Nampa-Meridian Irrigation

D South Boise Mutual

D South Boise Waters

rVOther:06)J/?"
I

Boise Valley Irrigation

Farmers Union

Drainage
Drainage Entity (Please check the appropriate entity for the site.)
D Drainage Dist. #2

D Drainage District #3

□

□

Nampa-Meridian

Homeowners Association

D Drainage District #4

1

Other:

D ACHD

/J{)Vl_::
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BC006897
Page 650

Is drainage to remain on-site?

Describe method/facility used: .......,S:.,.~
,ri-k_'bJ
~

{Jho,u.a I fZ

i

D Yes

O

-

Subdivision Appllcatfon

4

No

. .dui.
. ~=-=·+
%.R..---=-ol.
....·=---'......a. . .1i. .,(l. . ,_~{j)~ll..,lfr._PJ
, ,l
....,....~
.........i--a_..,.,.__

r-

''

Drainage Plans
All preliminary plat applications shall include the land contours with appropriate vertical intervals referenced to datum
and at intervals acceptable to the City Engineer (8.C.C. 9-20-6.AS).

B.C.C. 9-20-6.A. l 2 states that preliminary plats shall include the following: "The approximate location, size, and type
of all drainage ditches, channels, pipes, structures, and sub-surface drainage structures within and immediately
adjacent to the proposed subdivision, and the proposed method of disposing ofall runotffrom the proposed subdivision, and the location and size ofall drainage easements relating thereto, whether they are located within oroutside
the proposed plat a minimum distance of 100 feet. "
Does the submitted preliminary plat address these criteria?

~

Yes

D No

Schools
What school district serves this site?

~

Boise

□

Meridian

Do you propose any land dedications for future schools or parks? D Yes

~

No

Erosion & Sediment Control Permit
Do you plan to do any sitework (moving of earthwork) prior to preliminary plat approval?
□

Yes

-ff No

If yes, you must obtain an Erosion and Sediment Control Permit prior to any sitework. An Erosion & Sediment
Control Permit will be required prior to any sitework or prior to the City Engineer's signature on the Final
Plat.

The following must be included with this Application
V't:mpleted Preliminary AND/OR Final Plat Checklist and all required documents, maps, fee(s), etc.

I certify that all information given on this application is true, correct and complete to
the best of my knowledge.

a

Date

RBC006995
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Electronically Filed
8/8/2018 11 :51 AM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Katee Hysell, Deputy Clerk

Richard L. Stacey, ISB #6800
Chad M. Nicholson, ISB #7506
McCONNELL WAGNER SYKES & STACEY
827 East Park Boulevard, Suite 201
Boise, Idaho 83712
Telephone: 208.489.0100
Facsimile: 208.489.0110

PLLC

stacey@rnw slawyers.com; nicholson@mws lawyers.com;

Attorneys For Plaintiff Brunobuilt, Inc.

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
Case No. CV0l-16-22915

BRUNOBUILT, INC.
Plaintiff,
vs.
STRATA, INC.; CHRIS COMSTOCK; H.
ROBERT HOWARD; TERRY R.
HOWARD; MICHAEL G. WOODWORTH;
CHARLES E. KAISER; ELIZABETH
BROWN; VICTORIA MORRISON; DAVID
0. CRAM; MATERIALS TESTING AND
INSPECTION; TREASURE VALLEY
ENGINEERS, INC., DOUGLAS L. UNGER;
FOCUS ENGINEERING, INC.; CARL
GEIGER; KLEINFELDER, INC.; G.
ALEXANDER RUSH;

DECLARATION OF PATRICK 0.
SHIRES IN SUPPORT OF MOTION FOR
LEAVE TO AMEND COMPLAINT TO
INCLUDE A CLAIM FOR PUNITIVE
DAMAGES AGAINST DEFENDANT
MATERIALS TESTING AND
INSPECTION, INC.

Honorable Steven Hippler

Defendants.

EXHIBIT
PATRICK 0. SHIRES, declares and states as follows:

I

40
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1.

I make this declaration based upon my personal knowledge.

2.

I am licensed as a Civil Engineer in the State of Idaho, specializing in

Geotechnical Engineering.
3.
hereto.

My education, training, and experience are set forth in Exhibit “A” attached
Based on my education, training and experience in the field, I have specialized

knowledge as to industry standards regarding civil and geotechnical engineering, which includes
industry standards regarding preparation of and peer review of civil and geotechnical engineering
reports.
4.

The lot and residence owned by Plaintiff in this matter is located on North Alto

Via Court in Boise, Idaho in a subdivision platted as Nativa Terra Subdivision No. 4
(“Subdivision”). As such, in forming my opinions in this matter, I relied upon the materials and
information set forth in Exhibit “B,” geotechnical reconnaissance of the site and surrounding
area and test pit logging on the property and other areas of the landslide.
5.

The Subdivision was constructed on a pre-existing landslide, the North Alto Via

Landslide (“NAVL”).

Plaintiff’s lot was constructed on and adjacent to the pre-existing

landslide. In February of 2016, the NAVL reactivated. The NAVL began moving beneath a
portion of the Subdivision where Plaintiff’s lot is located. The NAVL reactivated as a result of
development activities that adversely loaded the pre-existing landslide with a fill prism surcharge
and undercut the landslide in the toe region with various excavations.
6.

In order to investigate the engineering geologic and geotechnical engineering

conditions of the NAVL and surrounding area, employees of CSA, including myself (with over
46 years of professional experience whose education, training and experience are set forth in

DECLARATION OF PATRICK O. SHIRES IN SUPPORT OF MOTION FOR LEAVE TO AMEND
COMPLAINT TO INCLUDE A CLAIM FOR PUNITIVE DAMAGES AGAINST DEFENDANT
MATERIALS TESTING AND INSPECTION, INC. - Page 2
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Exhibit “A”), John Wallace, Principal Engineering Geologist (with over 30 years of professional
experience whose education, training and experience are set forth in Exhibit “A”) and other staff
working under the direction of myself and Mr. Wallace performed, inter alia, the following
technical tasks:
a.

Review and Analysis of Technical Reports and Maps – We collected and
analyzed a wide variety of geologic/geotechnical reports, maps, and aerial
photographs from private consultants, from the City, and the Idaho
Geological Survey, as referenced on Exhibit “B” hereto.

b.

Aerial Photograph Analysis – We reviewed multiple sets of historical
vertical stereo-pair and oblique aerial photographs, as referenced on
Exhibit “B” hereto.

c.

Geotechnical Reconnaissance – I performed an initial site reconnaissance
on April 14, 2016. I performed a geotechnical reconnaissance specific to
Plaintiff’s lot and the surrounding area on July 16 and 17, 2018.

d.

Topographic Surveying – CSA staff surveyed the site on April 27 through
29, 2016 for the purpose of obtaining detailed topographic data and for
delineating the limits of the active landslide that were visible at that time.

e.

Geologic Mapping – Mr. Wallace and I mapped the limits of the active
landslide on November 10 and 11, 2016 using the topographic base map
generated by CSA, Brunton compass, hand-held laser distance and
elevation meters and tape measures.

f.

Logging of Exploratory Test Pits – Mr. Wallace and I supervised the
excavation of and logged two exploratory Test Pits (CSA/TP-1 and
CSA/TP-2) and one headscarp opening (CSA/TP-3) on November 11,
2016. I supervised the excavation and logged an additional test pit/trench
(CSA/TP-4) on the Plaintiff’s lot on July 17, 2018. This last test pit
(CSA/TP-4) was recently extended upslope to the east on the lot and
photographs and videos of the test pit side walls were provided to me for
further evaluation.
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g.

7.

Geotechnical and Slope Stability Analysis – CSA conducted geotechnical
analyses and slope stability analyses of the landslide to determine the
relative influence of grading (cuts and fills) on slope stability.

CSA’s analysis of topographic base maps of the area in which the Plaintiff’s lot

and home was constructed reveals that the topographic contours are highly suggestive of a
landslide at this site, and in particular, the prominent topographic hollow at the headscarp of the
landslide and the topographic bulge in the contours downslope. Without even analyzing aerial
photographs, a review of topographic maps and previous landslide inventory maps should have
alerted any investigating professional that this site should be carefully investigated for landslide
hazards.
8.

Additionally, it is clear from review of published literature that the Subdivision

was constructed in a landslide prone area, it is underlain by both the soils commonly referred to in
said literature as Terteling Springs Formation and the Boise Volcanics that have been identified as
problematic geologic units with respect to slope instability, and there are mapped faults extending
through this location. See “The Evaluation of Geologic Processes in the Boise Foothills that may
be Hazardous to Urban Development” by Kenneth M. Hollenbaugh and the Boise State College
Department of Geology; “Beck, Chris C., 1989. Geological Engineering Maps of the Boise
Foothills, Ada County Idaho: Slope, Hydrology, Soils, Geology and Land Use Hazards: Idaho
Geologic Survey Technical Report 89-2”; Adams, W.C. and Breckenridge, R.M. 1991,
Landslides in Idaho, Surficial Geology Map Series, Idaho Geological Survey, scale 1:500,000;
Burnham, W.L., and Wood, S.H., 1992, Geologic Map of the Boise South Quadrangle, Ada
County, Idaho, preprint in review for the Idaho Geological Survey Technical Report Series, April
22, 1992; Othberg, K.L., and Burnham, W.L., 1990, Geologic Map of the Lucky Peak
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Quadrangle, Ada County, Idaho, Technical Report 90-4, Idaho Geological Survey, scale
1:24,000; Othberg, K.L., and Stanford, L.R., 1992, Geologic Map of the Boise Valley and
Adjoining Area, Western Snake River Plain, Idaho, Geologic Map Series, scale 1:100,000; and
Phillips, W.M. and Adams, W.C., 1991, Shaw Mountain Landslide Database, Idaho Geologic
Survey, File #160429. In addition to the published literature available at the time MTI authored
its report for Plaintiff’s lot, MTI itself had previously identified a fault and landslide in the area of
the Subdivision (see the below discussion on MTI’s 1997 Report).
9.

The City of Boise (“City”) has adopted minimum requirements for grading,

geology reports, geotechnical reports, hydrology reports and post construction reports in areas
within the hillside areas of the City. These minimum requirements are set forth in the “Hillside
Developments, Requirements for Technical Reports” (“Manual”) attached as Appendix A to
Exhibit 5 to the Declaration of Chad M. Nicholson in Support of Motion for Leave to Amend
Complaint to Include a Claim for Punitive Damages (“Nicholson Dec.”). The Manual applies to
all developments with slopes that exceed 15% or greater, or where adverse conditions associated
with slope stability, expansive soils, high water tables and springs, erosion or sedimentation are
present. The purpose of these requirements is to ensure that adverse geological conditions, such
as faults and pre-existing landslides, are understood and adequately addressed prior to any
development taking place in the vicinity of such potential hazards.
10.

It is my understanding that the Manual states that it was created by a technical

committee that included, among others, Chris Schiappa, a professional geologist employed by
Defendant Materials Testing and Inspection, Inc. (“MTI”). Page V of the Manual provides: “An
objective of the Foothills Policy Plan is that foothills development should be designed to avoid
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hazardous areas and engineered to minimize risk to structure and life. This is achieved through
evaluation of the geotechnical, geologic, geomorphic, and hydrologic characteristics of a
proposed foothills development so that natural and potential hazards induced by development are
identified and further, that these hazards are avoided or mitigated.”
11.

In 1997, MTI conducted geotechnical investigations and analyses of a site within

Terra Nativa to the southwest of the Subdivision. In its report dated May 12, 1997 (“1997
Report”), MTI describes the building site at issue as “in the immediate vicinity of one such fault
[, i.e. a high angle normal fault,] which has apparently controlled the location of a remnant main
drainage line in the area.” The 1997 Report continued on to describe the geology near that
project site as including “a large soil mass [that] has apparently moved downslope from east to
west along the fault trace mentioned in the preceding paragraph.” Attached to the 1997 Report is
an aerial photograph on which a “Landslide Scar” and “Debris Field” have been identified. This
landslide scar and debris field define the pre-existing landslide that was present and upon which
the Subdivision was constructed.
12.

MTI later conducted a geotechnical investigation for Plaintiff’s lot in December

of 2011. (“2011 Report”). The 2011 Report states that one of its purposes is “Assessing slope
stability.” When assessing slope stability, geotechnical investigators have the responsibility to
review background documents and previous investigations to assure that their recommendations
will result in a stable building site, regardless of what previous investigators conclude. It is
incumbent upon geotechnical consultants that perform individual lot investigations to review the
subdivision-level investigations/evaluations to assure that these studies were performed with
appropriate methodology for the site conditions. They must agree with the conclusions and
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recommendations of the subdivision investigation reports so that they can provide suitable design
recommendations and thereby assure individual homeowners that the site is suitable for
residential development.
13.

The 2011 Report, and the investigation upon which it was based, failed to disclose

the pre-existing landslide and fault identified by MTI in 1997 and therefore failed to properly
analyze whether the geologic and geotechnical conditions of the site were adequately
characterized by the developer of the Subdivision. MTI’s failure to disclose, recognize and
address the geologic and geotechnical conditions of the lot fell below the standard of care for
review of previous reports, geologic literature and available geotechnical studies of the area.
Such review should have, at a minimum, included: (1) the Hollenbaugh Report and the Beck
Maps as those were known to MTI; and (2) MTI’s own studies of the area in 1997 which
identified the pre-existing landslide. Even if MTI had failed to review its 1997 Report, an
appropriate review of the geologic literature and geotechnical studies would have demonstrated
that a pre-existing landslide was present in the area upon which Plaintiff’s lot was constructed.
Additionally, on-site inspections of the grading operations by Strata and subsequent subsurface
investigation by MTI should have identified the fault exposure on Plaintiff’s lot. This fault was
comprised of a zone that separated completely different rock types with dramatically different
engineering properties.
14.

Review of MTI’s 2011 Report reveals that it failed to meet many of the minimum

criteria of the Manual, as listed below:
a. In investigating the Plaintiff’s lot and preparing their 2011 report, MTI
should have recognized that the permit submittal for the development did not
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include a geologic report as required by the Manual.

Nor did the

Geotechnical Engineering Evaluation report submitted by the developer even
include the signature or stamp of a registered professional geologist.
b. MTI’s 2011 Report was not a geologic report (it only contained a general
boiler plate section on regional geology). It was prepared by an Engineer in
Training though did it include the signature and stamp of a registered
professional geologist who reviewed the report (the same geologist that coprepared and signed the 1997 report discussed below).

There was no

regional or site-specific geologic map and no geologic cross sections of the
site provided in the 2011 report.
c. The 2011 MTI report did not indicate a recognition of the fact that published
literature that existed at the time documented the existence of landslide
hazards in the site area, which should have been the first step in recognizing
the need for geologic investigation, not just a geotechnical engineering
investigation.
d. The 2011 MTI report did not indicate that aerial photographs were analyzed
which would have been instrumental in recognizing the old landslide
underlying this area as was recognized in the 1997 MTI investigation.
e. The subsurface exploration program consisted of two exploratory test pits
logged by an unlicensed Engineer in Training. Exploration was typical ‘soil’
sampling and did not include graphic logs of test pits, geologic structure
descriptions, or bedding orientation.
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f. The geotechnical evaluation did not include original geologic mapping and
the preparation of an engineering geologic map.

Engineering geologic

mapping, coupled with the aerial photograph analysis, should have readily
elucidated the presence of the old landslide. The prominent conglomerate
rock outcrop near the northern active landslide margin is suspicious for its
lack of continuity across strike. Aerial photographs are highly suggestive
that the outcrop has been truncated on both sides by landsliding.
g. The evaluation failed to identify a fault extending across the Plaintiff’s lot.
As such, no attempt to locate this feature was undertaken or to confirm its
areal extent, inclination, physical character, potential impact on slope
stability, or activity level.
h. The geotechnical evaluation did not include a quantitative slope stability
analysis and, since they did not recognize the presence of the old landslide,
they did not sample and test critical earth materials associated with this
landslide, and did not recognize that the fault controls the upper portion of
the landslide.
i. Thorough grading inspections and during or post-construction reporting, such
as what was found in cut exposures, were not submitted to the City.
15.

MTI issued another report for Plaintiff’s lot that was stamped on or about April

14, 2015 (“2015 Update”) to update the 2011 Report.
16.

Review of MTI’s 2015 Update Report reveals that it failed to meet the same

minimum criteria of the Manual, as listed above for the 2011 report. The MTI 2015 report simply
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indicated updates to references to building codes and indicated that any changes to site conditions
would be addressed during the subgrade inspection prior to or at the start of construction.
17.

The Subdivision site contains numerous geologic hazards that could potentially

constrain site residential development, and should have warranted a high level of concern for
MTI, including: a fault previously mapped on the property; previously recognized landslides in
the geologic literature and MTI’s own 1997 report; geologic materials recognized for their
landslide susceptibility; expansive soils; slopes that exceed minimum thresholds (15%) requiring
compliance with the City’s Hillside and Foothill Areas Development Ordinance and the Manual,
and a topographic setting (bowl-shaped “hollow”) that would focus surface water into the
subdivision in a condition referred to as convergent topography.
18.

The first introductory page of an engineering report (“2003 Report”) that the

developer filed with the City of Boise prior to constructing the Subdivision clearly states that
“The size and nature of the proposed development encompasses a wide variety of simplistic to
relatively complex, soil and geologic engineering conditions.” This statement should have put
MTI on notice immediately that it would be faced with a situation requiring in depth geologic
participation to allow it to fulfill their obligations under the Hillside and Foothill Areas
Development Ordinance and the Manual as well as the standard of care.
19.

Review of the 2003 Report reveals that the proposed grading scheme, calling for a

large fill prism at the top of the Subdivision, and significant cuts at the lower portion of the
Subdivision, was available at the time of MTI’s investigations. Therefore, a site with abundant
potential geologic hazards had sustained major grading operations involving large fill prisms
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placed high on the slope, and deep cuts low on the slope yet did not receive any geologic or
geotechnical engineering consideration from MTI.
20.

Site subsurface exploration performed for the 2003 Report was performed by an

unregistered staff engineer (Engineer in training or EIT). Exploration was typical ‘soil’ sampling
and did not include graphic logs of test pits, geologic structure descriptions, and bedding
orientation documentation was minimal. Test pits were up to 24 feet deep, were not logged in any
detail, and up to 11 were performed in a day, which is impractical to complete if properly shored,
cleaned, and logged in detail as would be necessary for adequate geologic characterization. Test
Pit 42 may have encountered the fault, but the fault went unrecognized by the engineer in training
in the field. Unit descriptions include ‘calcium carbonate’, ‘alteration’, and ‘iron staining’. These
descriptions could match the fault features we observed in CSA/TP-2. The location of Strata TP42 would be a likely position for this fault prior to grading. Test Pits TP-33 and TP-34 straddled
the old landslide margin along the north side and encountered dramatically different earth
materials and strengths on each side of the margin.

This discontinuity went completely

unrecognized by MTI.
21.

Grading of the development included large cuts into the upper portion of the

hillside that exposed the landslide-controlling fault at the ground surface, as evidenced in our Test
Pits CSA/TP-2 and CSA/TP-3.

This feature should have been an extremely obvious

discontinuity, separating two completely different earth materials with dramatically different
engineering and geologic characteristics, with a sheared and striated clay gouge zone that is
completely different in color than the units on either side of it. This discontinuity extends through
the upper homes, and controls the location of the headscarp portion of the landslide. If MTI had
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conducted a proper geologic investigation, this fault should have been easily found during
exploration and during grading, and should have been addressed.
22.

Based upon my training, education and experience, and the investigation of

Cotton, Shires and Associates, Inc. (“CSA”) as set forth in Exhibit “B” hereto and within this
declaration, it is my opinion that MTI’s investigation of the Plaintiff’s lot fell below the standard
of care as a geotechnical investigator by, among other things, failing to: 1) disclose a pre-existing
landslide that MTI was aware of (see 1997 report discussion below); 2) vet the adequacy of the
slope stability investigation conducted by the developer when it constructed the Subdivision; 3)
actually analyze geologic literature, aerial photographs, and existing available geotechnical
studies of the area; and 4) legitimately investigate slope stability to verify that Plaintiff’s lot was
safe to develop from a slope stability standpoint. This is an extreme deviation from reasonable
standards of conduct expected of geotechnical investigators given the professional services that
MTI was retained to perform. MTI understood, or disregarded, the likely consequences of its
failure to disclose and address geological and geotechnical issues associated with the pre-existing
landslide (i.e. the damage to Plaintiff’s lot and the destruction of the BrunoBuilt home
constructed on the pre-existing landslide).
23.

I have also reviewed a number of other reports that MTI performed for other

building lots in and around the Subdivision where Plaintiff’s lot is located. These reports were
also purportedly generated for the stated purpose of, among other things, assessing slope
stability. Although these reports typically assert that MTI’s investigations included a review of
geologic literature and existing available geotechnical studies of the area, and visual site
reconnaissance, the only report to disclose the existence of the pre-existing landslide is the 1997
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Report discussed above. If any of this work was performed by MTI at all, it was not performed
in accordance with the standard of care for geotechnical engineers. Legitimate analyses of
geologic and geotechnical studies and/or visual site reconnaissance of the area in and around the
Subdivision should have caused MTI to identify and disclose the pre-existing landslide in its
reports. Additionally, MTI failed to perform aerial photograph analyses; only relatively shallow
subsurface exploration was performed exclusively for soil descriptions and not for geologic
characterization; no original geologic mapping was performed to help assess slope stability
issues; and no geologic cross sections were generated that depict the site surface and subsurface
earth materials or the substantial changes in topography resulting from subdivision grading.
Additionally, no slope stability analyses were performed or reviewed from prior subdivisionlevel evaluations by or on behalf of the developer of the Subdivision. Most of these reports
include repeated ‘boiler-plate’ sections related to the site conditions.

Some of the reports

conclude that: “No potential slope stability deficiencies were noted during the investigation.”
Nonetheless, these reports were still signed and stamped by a Professional Geologist and/or a
Geotechnical Engineer.
24.

During my July 16 and 17, 2018 geotechnical reconnaissance of Plaintiff’s lot,

home and surrounding area, I observed the following damage to the lot and home:
a. In the evening of July 16, 2018, when I was standing in the rear yard of the
Plaintiff’s lot, I heard a loud pop emanating from within the Plaintiff’s
residence. I have been in many homes distressed by slope movement and
this loud noise was consistent with a wood-framed structure being
compromised by gradual slope movement. Other homeowners living on
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North Alto Via Court at the time that the large landslide was initiating
reported to me hearing similar noises in their homes (homes now removed
due to the landslide).
b. The driveway of the home has a long arcuate crack that is set back upslope
from, but parallel to, the landslide headscarp and does not follow crack
control joints in the concrete. The front porch stoop concrete also has a
diagonal crack that does not appear consistent with concrete shrinkage nor
(according to Mr. Bruno) in its timing.
c. The upper garage door trim is pulled apart (separated) in multiple locations,
beyond what could normally be attributed to wood shrinkage and the timing
of the pull apart (according to Mr. Bruno) is not consistent with wood
shrinkage either.
d. During my inspection of the exterior of the residence, I noted a significant
crack and separation in the stucco below an eave on the south side of the
house that appeared consistent with a house undergoing wracking from slope
movement. According to recent photographs provided to me by Mr. Bruno,
this crack and separation has widened since my geotechnical site
reconnaissance on July 17, 2018.
e. During my site inspection, I also noted two, through-going, vertical
foundation cracks adjacent to the current headscarp of the large landslide
which is a few feet to several feet to the west of the residence.
f. Other areas of minor cracking in the exterior stucco were noted.
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g. During my inspection of the interior of the residence, I noted several areas
where nail heads had popped out of the drywall, a condition that is consistent
with wracking of the home due to slope movement.
It is my opinion that the landslide was and is a substantial factor in causing these damages.
25.

It is my opinion that the fault controls the movement of the upper portion of the

large active landslide. In other words, the landslide took advantage of the previously sheared
fault zone (and other factors) to fail in the first place and now has incorporated the fault as part of
its upper basal rupture surface or slide plane. Because of the rigid house structures constructed at
the top of the pre-existing landslide, the landslide reactivated somewhat downslope of the fault
where these rigid foundations were located. However, the fault remains a weak zone and the soils
atop the remaining portion of that zone appear to be slowly failing along the fault into the active
headscarp.
26.

Based on the location of the active landslide and the fault observed in our Test Pit

CSA/TP-4, it appears that the slope materials upslope of the active landslide are slowly moving
along the fault toward the landslide headscarp and wracking the Plaintiff’s house, attempting to
sever it approximately half way back into the residence from the headscarp.
27.

Because of the depth of the active landslide and location of the active fault,

attempting to pin the house in place and stabilize the structure from ongoing and future movement
would be prohibitively costly and in my opinion the house should be removed from the lot and the
lot abandoned as the other adjacent damaged houses and lots were.
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I declare under penalty of perjury pursuant to the law of the State of Idaho that the
foregoing is true and correct.
DATED this __7th_ day of August 2018.

By:

Patrick O. Shires
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CURRICULUM VITAE - PATRICK 0. SHIRES

President
Senior Principal Civil and Geotechnical Engineer and Geophysicist
Current Address

COTTON, SHIRES AND ASSOCIATES, INC.
6417 Dogtown Road, San Andreas, California 95249
Phone: (209) 736-4252, FAX: (209) 736-1212
330 Village Lane, Los Gatos, California 95030
Phone: (408) 354-5542, FAX: (408) 354-1852
Web site: www . ·1,tlons hires.l'om email: cottonshires@me.com
Re istra tion

Registered Geotechnical Engineer in California, Registered Geophysicist in California
Registered Professional Civil Engineer in California, Colorado, Hawaii, Idaho, and Washington
Education

M.S., Civil Engineering (Geotechnical) with Graduate Courses in Geophysics: Stanford University,
Stanford, California, 1975; B.S., Stanford University, Stanford, California, 1972.
Re resentative Ex erience

As Senior Principal in Charge of CSA civil and geotechnical engineering projects, Mr. Shires'
responsibilities range from investigation, analysis and product review to final design participation
and project management for large projects. Mr. Shires remains actively involved in the engineering
investigation, design, construction, and review for technical investigations. In addition, he is
qualified as an expert witness in Civil/ Geo technical Engineering and has testified at over 90 trials
and binding arbitrations as an expert witness, including trials resulting in landmark legal decisions
involving earth movement, construction dispute and watercourse (hydrology) issues. Mr. Shires has
over 46 years of professional experience in the fields of civil and geotechnical engineering and
geophysics throughout the United States and abroad. In the early part of his career, he upervised
the technical investigation and engineering and geophysical analyses for many .landslides, water and
wastewater treatment and distribution facilities, pipelines, dams, nuclear and fossil fuel power plant
and high-rise building sites throughout the western United States. He investigated over 50 dam sites
and was the chief design engineer for a 160-foot high rockfill dam in Arizona.
At his present position, Mr. Shires has specialized in slope stability investigations on over 750
landslide projects, over 120 of which have been in southern, 60 in central, and over 500 in northern
California, and 12 in Hawaii as well as landslides in Idaho, Utah and Colorado. He has supervised
many major landslide investigation projects, including the Big Rock Mesa (Malibu), Rambla Pacifico
(Malibu), Anaheim Hills and Sycamore Ranchito (Santa Barbara) landslides and the La Conchita
(claiming 10 lives) and Camarillo Springs (fire burn area) debris flows in southern California; the
Love Creek Debris Flow (claiming 10 lives), Hillside Avenue Debris Flow (claiming one life), Eliot
Quarry, Telegraph Hill and hundreds of other landslides in northern California; and the Manoa,
Ailuna-Leighton and other landslides in Hawaii, as well as flooding and debris flow issues associated
with major storm events on three islands of Hawaii. He has investigated large landslides in Utah and
Idaho, including the Green Hollow Landslide in Cedar City, North Salt Lake City Landslide in Utah
and the North Alto Via Landslide in Boise. In addition, he has specialized in the investigation of
failures associated with coastal processes and river and creek flooding, including dam and levee
failure and design issues. He has served as the chief design engineer on major landslide repairs and
coastal protection projects. Mr. Shires regularly participates in International Field Workshops on
Landslides, and has attended field workshops in Japan (twice), Australia, New Zea land, Switzerland
(twice), Austria, Italy, Czech Republic, Slovak Republic, Spain, England and Norway.
Mr. Shires has considerable experience as an expert witness for various geotechnical-related issues,
Lnduding lope tabi lity {land lide ), expan ive earth material · (soil and bedrock), rupturing of oil
pipe.lines, tunneling and construction-re.lated defects/ accidents. The use of stereoscopic pairs of
histor.ical aerial photograph · is an important aspect of many forensic analyses conducted by Mr.
Shires where impacts of pa t grading, drainage, water rights and land use have been contested.
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Mr. Shires has also specialized in the civil design of remedial measures for dealing with drainage and
slope stability problems, including the design of grading plans, retaining wall structures, shear pins,
tiebacks and extensive drainage works. He has worked on numerous dam projects, including design,
remediation, monitoring and interaction with various governing agencies. He has been the chief
design engineer on over 200 landslide repair projects, including designing a $50,000,000 landslide
repair in Santa Barbara County, coastal seawalls to protect coastal bluffs in Pacifica and Pismo Beach
and extensive slope repairs to protect homes below the Knockash Hill rockslides in San Francisco.
He was retained by the Chinese government to work on the Yangtze Water Resource Commission's
Three Gorges Dam project in China and was the MT A tunneling geotechnical engineering expert for
over $10 billion in claims in Los Angeles. He is currently retained by the Millennium Tower
Association and unit owners to investigate and assist with mitigation and expert witness services for
settlement and tilting of the Millennium Tower in San Francisco and the U.S. Department of Justice
on behalf of the Army Corps of Engineers for Hurricane Harvey. His areas of expertise include:
•
•
•
•
•
•

Landslides, debris flows, flooding & levees stability
• Earth movement expert
Dams, waterway and coastal engineering and design
• Foundation and wall design
Geotechnical design for water and wastewater facilities
• Expansive soil and bedrock expert
Grading (filling & excavation) design and practice
• Seismic analysis and design
Roadway, parking, pavement and drainage design
• Construction defects/ accidents
Evaluation of slope stability issues and past land use issues using historical aerial photographs

As Principal Geophysicist, Mr. Shires has conducted numerous geophysical investigations
throughout the western United States, from small-scale studies of rippability for grading to providing
Quality Assurance for investigations at P.G.&E.'s nuclear power plants in California to investigations
of numerous dam sites. Over the past 46 years, he has conducted and managed a wide variety of
geophysical studies, and has provided expert witness geophysical services, including:
•
•
•
•
•

Seismic and radio-detection surveys for pipelines • Gravity and seismic surveys for tunnels
Surface surveys for regional seismic analyses
• Magnetic and earth resistivity surveys
Reflection surveys for fault investigations
for environmental hazards exploration
Seismic surveys for landslides & rippability
• Seismic studies of landfills & tailings dumps
Downhole, crosshole and/ or surface seismic surveys for over 35 dams

Professional History
President, Senior Principal Civil and Geotechnical Engineer and Geophysicist, 1983 - Present;
Cotton, Shires and Associates, Inc., Los Gatos, California
Staff through Supervising Civil and Geotechnical Engineer and Geophysicist, 1972-1983;
Earth Sciences Associates, Inc., Palo Alto, California

Professional Affiliations
American Society of Civil Engineers
American Underground Association
Society of Exploration Geophysicists

A

American Society for Testing and Materials
Earthquake Engineering Research Institute
Consulting Engineers Association of California

ointments

Industrial Research Associate: United States Geological Survey, Menlo Park, California
Past Member / Chairman: Architectural Site Control Commission, Portola Valley, California
Expert Consultants Panel Member: City of Rancho Palos Verdes, California
Arbitrator: California Ridge Development, San Jose, California
Independent Geotechnical Expert for Mediators: Rancho Solano Development, Fairfield, California;
Knockash Hill Rockslides, San Francisco, California; Buck Center /Partridge Knolls Landslide,
Novato, California; Jackson Meadows Subdivision Slope Stability, Morgan Hill, California; and
Calabasas Slope Movement, Calabasas, California

Selected Publications on followin
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GEOLOGIC AND GEOTECHNICAL FACTORS CONTROLLING INCIPIENT SLOPE INSTABILITY
AT A GRAVEL QUARRY, LIVERMORE BASIN, CALIFORNIA (with P.L. Johnson and T.P.
Sneddon): Environmental & Engineering Geoscience, Vol. XXII, No. 2, May 2016, pp. 141-155.
THE SUBSURFACE COMPLEXITY OF ALLUVIUM-BUTTRESSED LANDSLIDES AT KNIGHTS
VALLEY, CALIFORNIA 2013 (with P .L. Johnson): Geological Society of America, Abstracts with
Programs, v. 45, no.7, p . 150.
THE SYCAMORE RANCHITO LANDSLIDE, SANTA BARBARA, CALIFORNIA: in Proceedings of the
2012 XIII International Conference and Field Trip on Landslides (ICFL), Kyoto, Japan .
THE VAL POLA LANDSLIDE OF 1987, VALTELINA, ITALY: in Proceedings of the 2000 Annual
Meeting of the Association of Engineering Geologists, San Jose, California.
EVALUATION OF BUILDING DISTRESS CLAIMS DUE TO TWIN SUBWAY TUNNELING IN
HOLLYWOOD, CALIFORNIA, 2000 (with W.F. Cole and E.A. Hay): in Proceedings of the 2000 Annual
Meeting of the Association of Engineering Geologists, San Jose, California.
ADDED WEIGHT INCREASE VIA RAINFALL: A LIKELY FAILURE MECHANISM FOR
COLLUVIAL LANDSLIDES ON OAHU, HAWAII: 1997 (with W. F. Cole), in Proceedings of 1997
Annual Meeting of Association of Engineering Geologists, Portland Oregon.
ANALYSIS OF LANDSLIDES TRIGGERED BY THE 1989 LOMA PRIETA EARTHQUAKE,
CENTRAL SANTA CRUZ MOUNTAINS, CALIFORNIA: in review (with W. F. Cole, D.R. Marcum
and B. R. Clark), in The Loma Prieta, California Earthquake of October 17, 1989, U. S. Geological Survey
Professional Paper.
CHARACTERIZATION OF LANDSLIDES FOR EVALUATION OF EARTHQUAKE-TRIGGERED
LANDSLIDES IN CALIFORNIA: 1994 (with W.F. Cole, J.M. Wallace and D.R. Marcum), in
Proceedings of 37· Annual Meeting of Association of Engineering Geologists, Williamsburg, Virginia.
STANDARD-OF-CARE FOR EXPANSIVE SOIL DESIGN: 1992, (with H. Mack), Proceedings of the
7th International Conference on Expansive Soils, August 3-5, 1992, Dallas, Texas, sponsored by the
American Society of Civil Engineers, International Society of Soil Mechanics and Foundation
Engineering, National Science Foundation and Texas Tech University, Volume 1, pp. 387-391.
ANALYSIS OF LOMA PRIETA EARTHQUAKE-TRIGGERED LANDSLIDES, CENTRAL SANTA
CRUZ MOUNTAINS, CALIFORNIA: 1991, (with W. F. Cole, D. R. Marcum, B. R. Clark, and R. P.
Lozinsky), Geological Society of America, Cordilleran Section 87th Annual Meeting, March 25-27,
1991, San Francisco, California, Abstracts with Programs, p.63.
INVESTIGATION OF LANDSLIDES TRIGGERED BY THE 1989 LOMA PRIET A EARTHQUAKE
AND EVALUATION OF ANALYSIS METHODS: 1991 (with W. F. Cole, D . R. Marcum and B. R.
Clark), Final Technical Report to U. S. Geological Survey, National Earthquakes Hazards Reduction
Program, Grant Award No. 14-08-0001-G1860.
PRELIMINARY
SUBSURFACE
CHARACTERIZATION
OF
EARTHQUAKE-TRIGGERED
LANDSLIDES IN THE CENTRAL SANTA CRUZ MOUNTAINS, CALIFORNIA: 1990, (with W. F.
Cole, R. P. Lozinsky, and B. R. Clark), Geological Society of America Annual Meeting, October 28November 1, 1990, Dallas, Texas, Abstracts with Program, Volume 22, Number 7, p.58.
INVESTIGATION OF 31 LANDSLIDES AFFECTING THE CITY OF SANTA CRUZ WATER SUPPLY
DISTRIBUTION SYSTEM: August, 1982, (with L. Alvarez and R. H . Wright), Conference on
Landsliding Resulting from the January 1982 San Francisco Bay Area Storm, Stanford University.
A CASE HISTORY OF EXPANSIVE CLAYSTONE DAMAGE: September, 1975, (with R. L.
Meehan and M. T. Dukes), Paper 11590, in Journal of the Geotechnical Engineering Division,
Proceedings of the American Society of Civil Engineers, Volume 101, No. GT9, pp. 933-948.
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CURRICULUM VITAE-JOHN M. WALLACE

Principal Engineering Geologist
Current Address

COTTON, SHIRES AND ASSOCIATES, INC.
330 Village Lane
Los Gatos, California 95030-7218
Phone: (408) 354-5542, FAX: (408) 354-1852
email: jwallace@cottonshires.com

California Professional Geologist, PG 6151, February 8, 1995
California Certified Engineering Geologist, CEG 1923, February 8, 1995
Education

M.S. Geology: San Jose State University, San Jose, California, 1991
B.S. Geology: University of Southern California, Los Angeles. California, 1985

Staff to Principal Engineering Geologist, 1990 - Present; Cotton, Shires and Associates, Inc.,
Los Gatos, California.
Field Geologist, 1986-1988; Electrowatt Engineers/Gibbs and Hill, North Fork Stanislaus
Hydroelectric Project, Murphys, California.
Field Geologist, 1986; United States Geological Survey, Denver, Colorado.

Mr. Wallace has over 29 years of experience in the fields of geology and engineering
geology, working on projects in both northern and southern California as well as Colorado,
Utah, Hawaii, and North and South Dakota. Mr. Wallace has performed geologic mapping
and evaluation of steep rock slopes affecting more than 30 penstocks, 20 dams and
powerhouses, 60 canals, and 4 tunnels primarily within PG&E's hydro-generation facilities
in the northern, central and southern Sierra Nevada, in addition to extensive experience in
hydro-projects such as mapping dam abutments, tunnels and penstock alignments, as well
as tunnel, abutment, and portal rock bolting. Many of these projects involved using rock
climbing techniques to safely access steep rock slopes. Mr. Wallace has been involved in
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numerous rock slope instability investigations on steep rock slopes within the City of San
Francisco, involving steep rock slope mapping, characterization, and identifying
mechanisms of rock slope failure.
He has extensive experience in coastal geologic processes, coastal landslide investigation,
characterization, and mitigation, and recently performed detailed geologic investigations of
coastal bluff properties in San Luis Obispo County, San Mateo County, Santa Cruz County,
Mendocino County and Santa Barbara County. In addition, he has recently investigated
several large, active landslides that severely distressed roadways and residential areas,
including the Sycamore Ranchito Landslide in Santa Barbara, the Northbeach Rockslide in
San Francisco, the Ocean Trails Landslide in Rancho Palos Verdes, and the Montellano
Landslide in Los Angeles. These projects involved detailed surface and subsurface
investigation, instrumentation, and analysis. Mr. Wallace has also been involved with
geologic mapping and siting studies for several fault and landslide constrained reservoirs,
and recently mapped unstable coastal bluffs in Santa Barbara, San Luis Obispo,
Mendocino, Bodega Bay, Capitola, Aptos, Montara and Pacifica.
As a field geologist with Electrowatt/Gibbs and Hill from 1986 to 1988, Mr. Wallace
participated in the exploration and construction phases of the North Fork Stanislaus
Hydroelectric Project, where he was involved in siting studies for four dam sites (including
one thin-arch concrete dam, one concrete-face rock fill dam, and two concrete gravity dams)
and over ten miles of pressure tunnel and shafts. His responsibilities included geologic
mapping, exploratory drilling and core logging, rock bolt support layout for dam
abutments, geotechnical instrumentation installation and monitoring, exploratory trench
logging, and extensive tunnel mapping of 10 miles of pressure tunnels and shafts, tunnel
rock bolt support layout, and pressure grouting supervision.
Mr. Wallace's current duties include: research and compilation of pertinent geologic data;
photogeologic mapping from aerial photographs; large-scale and regional engineering
geologic field mapping; coordination, logging, and analysis of subsurface exploration
programs, including downhole logging of large-diameter exploratory borings; geologic
mapping of precipitous rock slopes using rock climbing techniques; installation and
monitoring of slope inclinometers and piezometers; the final preparation of technical
reports, maps and cross sections; attendance at and giving technical talks at professional
conferences, and expertise witness testimony.
Mr. Wallace has considerable experlence as an expert witness for a variety of geologic
issues, including landsliding, debris flows, rock characterization, seacliff instability, and
rockfalls. Mr. Wallace has testified in 5 trials, 1 binding arbitration, and been deposed on 12
separate occasions as an expert witness.

Professional Affiliations
Association of Engineering Geologists
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Earthquake Engineering Research Institute

Professional Short Course Instructor; 2012 - 2015
University of Wisconsin-Madison, College of Engineering and Department of Engineering
and Professional Development; Slope Stability and Landslides, Course #904. Yearly 3-day
professional development course. Professor James M. Tinjum Program Director.

Selected Publications/Abstracts
HISTORY AND MECHANISMS OF ROCK SLOPE INSTABILITY ALONG TELEGRAPH
HILL, SAN FRANCISCO CALIFORNIA, 2015, (with Dale R. Marcum), Published Paper
accepted for the 49 th U.S. Rock Mechanics/Geomechanics Symposium.
GEOLOGIC ENGINEERING TOUR OF SAN FRANCISCO AND THE SAN FRANCISCO
PENINSULA, 2015, (with R. GOODMAN, D. MARCUM and E. Medley) American Rock
Mechanics Association, 49°• US Rock Mechanics/Geomechanics Symposium, Guide Book
co-author and field trip co-leader.
DEEP ROCK TOPPLING DISTRESS AT BELDEN TUNNEL ANO SIPHON, SIERRA
NEVADA, CALIFORNIA, 2011, (with D. Marcum), Paper submitted and accepted for the
13 th International Conference and Field Trips on Landslides, Kyoto, Japan.
WOODLEAF ROCKFALL, NORTHERN SIERRA NEVADA, CALIFORNIA: KEEPING
THE POWERHOUSE OPERATING AFTER A NEAR MISS, 2011, (with D. MARCUM),
Paper submitted and accepted for the 1311• International Conference and Field Trips on
Landslides, Kyoto, Japan.
THE HIDDEN COMPLEXITY OF A DEEP-SEATED LANDSLIDE IN RICHMOND,
CALIFORNIA, 2011, (with JOHNSON, Philip L.), Abstract submitted and accepted for the
11 th International & 2nd North American Symposium on Landslides, Banff, Canada.

DETAILED GEOLOGIC MAPPING UNCOVERS PREHISTORIC LANDSLIDE DAM IN
THE RIDGE BASIN, CALIFORNIA, 2011, (with JOHNSON, Philip L.), Abstract submitted
and accepted for the 11 th International & 2"o.1 North American Symposium on Landslides,
2012, Banff, Canada.
COMPLEX INTERPLAY BETWEEN TOPPLING, SLIDING, AND STRESS CHANGES
ASSOCIATED WITH A MASSIVE LANDSLIDE, SANTA BARRARA, (with SHIRES,
Patrick 0., DURDELLA, Milton J., SNEDDON, Tim P.), !D Program with Abstracts, 2009
Association of Engineering Geologists Annual Convention, South Lake Tahoe.
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ROCKFALL HAZARD EVALUATION AT THE KERN INTAKE, KERN CANYON
PENSTOCK, KERN RIVER, CALIFORNIA: 2003 (with William D. Page, Dale R. Marcum
and Joseph M. Durdella), in Program with Abstracts, Association of Engineering
Geologists, 2003, Annual Meeting, Page 70.
UNSTABLE SLOPES IN THE FRANCISCAN COMPLEX TERRANE: LESSONS LEARNED
FROM URBAN QUARRY SLOPES IN THE SAN FRANCISCO BAY AREA, 2007, (with Ted
M. Sayre), in Program with Abstracts, First North American Landslide Conference, Vail
Colorado, Page 81.
GEOLOGIC CHARACTERIZATfON OF RANGE-FRONT THRUST FAULTS, WESTERN
MARGIN OF SANTA CLARA VALLEY, CALIFORNIA, 2005, (with Ted M. Sayre, Ron S.
Rubin), in Abstracts with Programs, Geological Society of America 101 st Annual Meeting,
Cordilleran Section, Page 43.
CATASTROPHIC DEBRIS FLOW FAILURE OF THE LA CONCHITA HILLSIDE:
LESSONS REVISITED, VENTURA COUNTY, CALIFORNIA; 2005 (with William R.
Cotton), in Abstracts with Programs, Geological Society of America 101'' Annual Meeting,
Cordilleran Section, 2005, Page 43.
THE OCEAN TRAILS LANDSLIDE: DEFINING SAFE ZONES ALONG HIGH COASTAL
BLUFFS, RANCHO PALOS VERDES, CALIFORNIA; 2005 (with William R. Cotton), in
Abstracts with Programs, Geological Society of America 101•' Annual Meeting, Cordilleran
Section, 2005, Page 43.
INSTABILI1Y OF AN ABANDONED QUARRY SLOPE: LESSONS LEARNED FROM
FRANCISCAN COMPLEX CHERT, SAN FRANCISCO, CALIFORNIA: 2002 (with Dale R.
Marcum, and William R. Cotton), in Program with Abstracts, Association of Engineering
Geologists, 2002, Annual Meeting, Page 89.

LIVING WITH MOVING GROUND- LANDSLIDES ANO COAST AL EROSION IN SAN
MATEO COUNTY, CALIFORNIA: 2000 (with W.F. Cole, M.G. Smelser, E. Hay, T. Sayre, J.
Van Velsor, T. Whitman, C. Snell and D.S. Kieffer) Association of Engineering Geologist
Field Trip Guidebook, 31 pages.

GEOLOGIC AND GEOTECHNTCAL CHARACTERIZATION OF THE WEEKS CREEK
LANDSLIDE, SAN MATEO COUNTY, CALIFORNIA: 1994 (with William F. Cole and
Patrick 0. Shires), National Earthquake Hazards Reduction Program, U. S. Geological
Survey grant 1434-93-G-2340.
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GEOLOGIC INVESTIGATION OF MECHANISMS CAUSING DEFORMATION OF
COYOTE LAKE DAM, SANTA CLARA COUNTY, CALIFORNIA: 1994 (with Tim Hall,
Michael Angell, and William F. Cole), in Geological Society of America, Cordilleran Section
90th Annual Meeting, March 21-23, 1994, San Bernardino, California, Abstracts with
Programs, p. 56.
GEOLOGIC CONSTRAINTS ON THE QUATERNARY TECTONIC HISTORY OF THE
NORTHEASTERN MARGIN OF THE CENTRAL SANTA CRUZ MOUNTAINS,
CALIFORNIA: 1994 (with William R. Cotton, and William F. Cole), in EOS, Transactions,
American Geophysical Union, 1994, Fall Meeting, p. 682.
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Clemens, D.M., and Wood, S.H., 1993, Radiometric Dating, Vokanic Strntigrnphy, and
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be Hazardous to Urban Development: Report for the Ada Council of Governments, 88p.
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Kleinfelder, 2004 - April, Review of Response to Third Part Review of Groteclmical
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Bates Stamped Documents Unger-0001 through -7195,
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9.2 Aerial Photographs

1939; Single Frame
1957; July 8 - Stereo, Frames 142 and 143
1964; July 9 - Stereo, Frames 19 and 20
1969; May 9 - Stereo, Frames 177 and 178
1986; Single Frame
1987; July 6 - Stereo, Frames 34 and 35
1992; June 4 - Stereo, Frames 297 and 298
1998; July 20 -Stereo, Frames 17 and 18
2000; Single Frame
2003; Single Frame
2005; Single Frame
2006; June 24 - Frames
2007; Single Frame

June 1992
June 1998
June 2002
July 2003
June 2004
Sept 2006
June 2009
July 2010
October 2012 Apdl 2015
Google Earth Street Views of Grading in Progress
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Feb 2005
April 2016
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Planning & Development Services

•

Boi,e City Holl, 2nd FI0¢1'

150 N. Copitol Boulevard
P.O. Box500
Boise, Idaho 83701-0500

Phone: 208/384-3830
Fax: 208/384-3753
TDD/TTY: 800/377-3529
Website:

www.cityafboise.o,u/p&

MEMORANDUM
TO:

Mayor and City Council

FROM:

David Abo, AICP, Subdivision Review Analyst
Boise City Planning and Development Services

DATE:

January 7, 2014

RE:

SOB013~00054; NATIVA TERRA SUBDIVISION NO. 9- FINAL PLAT

Terra Nativa, LLP request Final Plat approval of a single family residential subdivision with
three buildable lots on 6.32 acres. The subject property is currently zoned A-l. The subject
property is located on the west side of North Alto Via Court approximately 412 feet south of
East Table, Rock Road.
TABLE OF CONTENTS
Report
Pagel
Summary
Recommendaton
Pagel
Maps
Page 3
Vicinity Map
Page 4
Preliminary Plat
Final Plat
Page 5
Page 6
Aerial Photo
Conditions of Approval
Page 7
Special Conditions
Covenant Requirements
Page 8
Page 8
Erosion and Sediment Control Requirements
Page 9
Sewer Conditions
Page 9
Drainage Conditions
Page 10 Irrigation Conditions
Page 11 Street Light Conditions
Page 12 Solid Waste Conditions
Page 12 Standard Hillside Conditions
Page 13 General Conditions

EXHIBIT

41
----
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RBC013692
BC008982

-

-

SUBlJ-00054 / Nativa Terra Subdh,ision No. 9 / Final Plat
Boise City Council / January 7, 2014

Summary

The Preliminary Plat of the Nativa Terra Subdivision was approved by the Boise City Council
on March 30, 2004. The Final Plat of the Nativa Terra Subdivision No. 9 meets the design and
layout of the approved Preliminary Plat.
Recommendation
Approval of the Final Plat of the Nativa Terra Subdivision No. 9 subject to conditions of
approval.
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RBC013693
BC008983
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Conditions of Approval
Special Conditions
1)

Prior to submitting the Final Plat for consideration before the Boise City Council, the
Final Plat shall be drawn in compliance with the design and conditions of approval for
CFH0l-00005, CUP02-00032 and CFH03-00031.

2)

The developer and/or owner shall comply with all relative requirements of CFHOl00005, CUP02-00032 and CFH03-0003 I.

3)

The following notes shall be placed on the Final Plat

4)

a)

"Individual lot development shall comply with the Boise Hillside and Foothills
Development Ordinance (B.C.C. 11-14), Chapter 18 of the International Building
Code, Appendix Chapter 33 of the Uniform Building Code and the conditions of
approval for CFH0I-00005 and CFH03-00031"

b)

"Minimum building setback lines shall be in accordance with the Boise City
Zoning Ordinance at the time of issuance of the building permit or as specifically
approved by CUP02-00032. All lot, parcel and tract sizes shall meet dimensional
standards as established in the Boise City Zoning Ordinance or as specifically
approved by CUP02-00032."

c)

"This subdivision is located in Area "A" of the Wildland Urban Interface Code
and the property development and construction of structures shall comply with the
requirements of Boise City Code (B.C.C.) Section 7-01-69."

d)

"An automatic fire sprinkler system shall be required in residential structures
constructed on Lot 25 of Block 6 (access off North Strata Via Place).

Developer will comply with all requirements of B.C.C. 11-07 (Hillside and Foothill
areas) or submit evidence satisfactory to the Boise City Engineer that the proposed
development is exempt from the requirements therein stated due to location, topography
and/or the absence of adverse conditions associated with slope stability, ground water,
erosion and sedimentation.
a)

The project engineer shall submit a summary report describing the incorporation
of the recommendations of the various final reports into . the design and said
summary report shall accompany the final reports.

b)

Developer and/or owner shall post bond/agreement in the amount of 110% of the
estimated costs on each of the following items pertaining to its particular plan:
Grading, Filling, Erosion Control, Drainage, Revegetation and related work. This

7
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bonding shall be provided prior to the start of any site work or signing of the Final
Plat by the Boise City Engineer.
i)

Additionally this bond shall remain in effect until such time as, in the
opinion of the City Engineer, the grading is complete, the revegetation is
established and the susceptibility for erosion on the site has been reduced
to a tolerable level.

ii)

The portion of the bond for revegetation and erosion control shall remain
in effect through at least two growing seasons (spring and fall). If, in the
opinion of the City Engineer, vegetation has not become established prior
to the last growing season, the Developer and/or Owner shall do additional
revegetation work as recommended by the developer's Landscape
Architect and approved by the City Engineer. The City Engineer may also
require extension of this portion of the bond until such time that at
vegetation has become established and hence long term erosion control
has been provided.

c)

All protective covenants required under B.C.C. 11-07-09.4.H.(2) shall be
reviewed and approved by the Boise City Attorney prior to signing of the Final
Plat by the Boise City Engineer.

d)

All filing fees and costs required to be paid under B.C.C. 11-03.3.B. shall be paid
prior to the signing of the Final Plat by the Boise City Engineer.

e)

Prior to issuance of a grading pennit or signature of the Final Plat by the Boise
City Engineer all final engineering reports must be approved by the Boise Public
Works Department.

Covenant Requirements
5)

Covenants, homeowners' association by-laws or other similar deed restrictions acceptable
to the Boise City Attorney, which provide for the use, control and maintenance of all
common areas, storage facilities, recreational facilities or open spaces shall be reviewed
and approved by the Boise City Attorney.

Erosion and Sediment Control Requirements
6)

Prior to the City Engineer's Certification of the Final Plat and prior to earth disturbing
activities, an erosion and sediment control (ESC) permit must be obtained. An ESC plan
conforming to the requirements B.C.C. 8-17-02.3, is to be submitted to the Director of
Planning and Development Services for review and approval. No grading or earth
disturbing activities may start until an approved ESC permit has been issued.

8
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An individual who has attended the Boise City Responsible Person (RP) certification
class, or has obtained Interim Certification for RP is not identified for this project. A
pennit will not issue until such time as the name and certification number of the RP has
been provided to Boise City. This information can be faxed to 388-4735 or e-mailed to
ejenkins@cityofboise.org.

Sewer Condition

8)

Wetline sewers are required (B.C.C. 11-09-04.4., Required Improvements; Sanitary
Sewers).

9)

Unless previously paid, developer and/or owner shall pay a sewer assessment along
North Alto Via Court and/or as may be approved by the Boise City Public Works
Commission prior to signing of the final plat by the Boise City Engineer. Contact the
Department of Public Works for specific costs.

10)

Developer and/or owner shall comply with all provisions of the Boise City "Sewer Tap"
Ordinances.
a)

Developer and/or owner may either construct prior to final platting or post
bond/agreement in the amount of 110% of the estimated costs. Please contact the
Public Works Department for specifications and inspections during construction.
NOTE: All bonding shall conform to B.C.C. 11-09-04.2., Filing of Plans and
Bonding Surety, which specifies that the improvements to be made shall be done
in a time period not to exceed one year from the date of approval of the Final Plat.

Drainage Conditions

11)

Subdivision drainage shall be in accordance to B.C.C. 11-09-04.5. The developer shall
submit a letter from the appropriate drainage entity approving the drainage system or
accepting the drainage there from; or submit a letter from a registered professional
engineer certifying that all drainage shall be retained on-site. A copy of the construction
drawing(s) depicting all site drainage improvements shall be submitted with the letter.
a)

Developer may either construct improvement prior to Final Platting or post bond
in the amount of I I 0% of the estimated construction costs. Estimated
construction costs shall be provided by the developer's engineer.

b)

For drainage facilities located outside of the public right-of-way, the developer
shall dedicate a storm drainage easement. Said easement shall be labeled as either
an ACHD storm drainage easement or a homeowners' association storm drainage
easement, depending on what entity will assume responsibility for the operation
and maintenance of the storm drainage system.

9
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Should the homeowners' assoc1at1on be responsible for the operation and
maintenance of the storm drainage facilities, covenants, homeowners' association
by-laws or other similar deed restrictions acceptable to the Boise City Attorney
shall be reviewed and approved by the Boise City Attorney.

If fills greater than one foot in depth are to be placed in subdivision lots inside of
building envelopes, as defined by the applicable subdivision building setbacks, the
Developer shall obtain a grading permit from the Boise City Building Department
(Commercial Rough Grading Permit). Grading permit must be acquired prior to the start
of construction or final plat signature by the Boise City Engineer, whichever comes first.

Irrigation Conditions
13)

14)

Comply with B/C.C. 11-09-04.11. concerning pressure irrigation requirements prior to
signing of the Final Plat by the Boise City Engineer.
a)

The owner, person, firm or corporation filing the subdivision plat shall provide a
pressurized irrigation system. The system must conform to the minimum design
standards and specifications of Boise City, or of the entity that will operate and
maintain the system, if that entity has published standards; or

b)

The owner, person, firm or corporation filing the subdivision plat shall provide
written documentation that a valid waiver of the requirement to provide a pressure
irrigation system and that Idaho Code 31-3805(1)(a) regarding transfer of water
rights, has been complied with.

Prior to either commencing construction or signing of the Final Plat by the Boise City
Engineer, developer shall:
a)

Submit for approval by the Department of Public Works, construction plans and
specifications for the pressurized system, stamped by a registered engineer.

b)

Provide written assurance that provisions have been made for ownership,
operation, and maintenance of the system.

c)

Delineate all necessary irrigation easements on the Final Plat (B.C.C. 11-0903.6.).

15)

Developer shall provide for an independent inspection of the installation of irrigation
facilities and written certification by the design or project engineer that the system was
installed according to the approved plans. In addition, the Department of Public Works
must be present for the system pressure test and participate in a final inspection.

16}

Developer may construct prior to Final Platting or bond in the amount of 110% of the
estimated construction costs based on the approved plans.

10

RBC013701
BC008991
Page 690

17)

-

SUBlJ-00054 / Nativa Terra Subdivision No. 9 / Final Plat
Boise City Council / January 7, 2014

Fees: Developer and/or owner shall pay the current inspection and plan review fees
applicable to the proposed subdivision prior to signing of the Final Plat by the Boise City
Engineer (B.C.C. 11-09-03-03.3.B.).

Street Light Conditions

18)

Developer shall delineate on the face of the final plat a Boise City street light easement,
acceptable to the Boise City Department of Public Works, for the purpose of installing
and maintaining city-owned street light fixtures, conduit, and wiring lying outside the
dedicated public right-of-way (B.C.C. 11-09-03.6.).

19)

The developer shall be required to install, at their expense, street lights in accordance
with Boise City Public Works specifications and standards at locations designated by the
Public Works Department (B.C.C. 11-09-04.9.). Plans shall be reviewed and approved
by the Boise City Public Works Department prior to commencement of construction or
bonding.

20)

Fees: Developer shall pay the current street light inspection and plan review fees on the
proposed subdivision (B.C.C. 11-03-03.3.B.).

21)

The street lights shall be installed and accepted by the Boise City Public Works
Department at the following locations. Unless otherwise noted, street lights shall be
installed at a 25-foot minimum mounting height, 50 watt class LED fixture (see
Attachment A, Boise Standard Revisions for a list of approved fixtures)
a)

•

Light Locations:
None, street lights previously/ already installed.

22)

If approval for bonding is granted by the Boise City Public Works Department, developer
may bond in the amount of 110% of the estimated street light costs. Street lights shall be
installed within 90 days of the issuance of the first building permit in the development, if
building permits are obtained prior to completion of street light improvements.

23)

As per Idaho Power requirements the lights along following street frontages must be
installed on a metered service. Meter service cabinet location to be in the right of way or
in a developer designated City Street Light Easeme~t and shall meet the requirements of
the Idaho Standards for Public Works Construction, Standard Drawings SD-1125 or SD1126, and SD-I 127, and the Boise City Standard Revisions for ISPWC Division 1102
Street Lights. See Attachment A, Boise Standard Revisions for a list of approved
metered service cabinets.
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Solid Waste Conditions
24)

The following requirements for trash and/or recycling service apply to any residential
subdivision or development in the City of Boise. Solid Waste collection vehicles utilize
mechanical arms to collect 48 to 95 gallon plastic wheeled carts which require certain
space and access specifications. If the following conditions can not be met, commercial
service or separate collection locations may be required.
a)

General Requirements
1.

All streets must be designed so that collection vehicles are not forced to
back up at any time. (Hammerhead drives may be permitted only with
prior approval from Public Works, 384-3906)

2.

All developments utilizing residential service, including, condominiums,
town homes, and patio homes, must provide a minimum of 9 feet of curb
space per dwelling unit for the carts to be placed at the curb for collection.

3.

Cul-de-sacs must have an unobstructed 70' minimum diameter.

4.

Alleyways and service drives designated for solid waste collection shall be
a minimum of 16' (curb to curb) with no parking permitted.

5.

Trees, street lights, wiring and other overhead obstacles shall not impede
trash or recycling collection and will be maintained to provide an 18' high
clearance above the cart collection location(s).

6.

Designated parking areas shall not impede curbside solid waste collection,
including parking in cul-de-sacs.

7.

Developers of gated subdivisions shall provide the solid waste hauler with
access to the subdivision.

Standard Hillside Conditions
25)

Developer will comply with all requirements of Boise City Code Sections 11-14-01
through 11-14-16 (Hillside and Foothill areas) or submit evidence satisfactory to the
Boise City Engineer that the proposed development is exempt from the requirements
therein stated due to location, topography and/or the absence of adverse conditions
associated with slope stability, ground water, erosion and sedimentation.
a)

The project engineer shall submit a summary report describing the incorporation
of the recommendations of the various final reports into the design and said
summary report shall accompany the final reports.
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Developer and/or owner shall post bond/agreement in the amount of 110% of the
estimated costs on each of the following items pertaining to its particular plan;
Grading, Filling, Erosion Control, Drainage, Revegetation and related work. This
bonding shall be provided prior to the start of any site work or signing of the final
plat by the Boise City Engineer.
i)

Additionally this bond shall remain in effect until such time as, in the
opinion of the City Engineer, the grading is complete, the revegetation is
established and the susceptibility for erosion on the site has been reduced
to a tolerable level.

ii)

The portion of the bond for revegetation and erosion control shall remain
in effect through at least two growing seasons (spring and fall). If, in the
opinion of the City Engineer, vegetation has not become established prior
to the last growing season, the Developer and/or Owner shall do additional
revegetation work as recommended by the developer's Landscape
Architect and approved by the City Engineer. The City Engineer may also
require extension of this portion of the bond until such time that at
vegetation has become established and hence long term erosion control
has been provided.

c)

All protective covenants required under Boise City Code Section 11-14-13 shall
be reviewed and approved by the Boise City Attorney prior to signing of the final
plat by the Boise City Engineer.

d)

All filing fees and costs required to be paid under Boise City Code Section
11-14-15 shall be paid prior to the signing of the final plat by the Boise City
Engineer.

General Conditions
26)

The developer shall make arrangements to comply with all requirements of the Boise
City Fire Department and verify in one of the following ways:
a)

A letter from the Boise City Fire Department stating that all conditions for water,
access, and/or other requirements have been satisfied,

OR
b)

27)

A non-build agreement has been executed and recorded with a note on the face of
the Final Plat identifying the instrument number.

The name, Nativa Terra Subdivision No. 9, may be reserved provided the numbering
sequence conforms to the recording sequence of each phase. On phase developments, if a
numerical sequence for the phased development using a common name is desired,
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developer shall be required to process all plats from Preliminary through Final Plat
recording in numerical order.
20)

If the developer varies from the numerical order after the Final Plat has been approved,
re-approval by the Boise City Council of the "revised" Final Plat shall be required.
Developer shall submit all items including fees, as required by the Boise City Planning
and Development Services Department, prior to scheduling the "revised" Final Plat for
hearing.

21)

Correct street names as approved by the Ada County Street Name Committee shall be
placed on the plat (B.C.C. 9-06-05.M.).

22)

A letter of acceptance for water service from the utility providing same is required
(B.C.C. l l-09-04.3.).

23)

Developer shall provide utility easements as required by the public utj_lity providing
service (B.C.C. 11-09-03.6.).

24)

Developer shall provide a letter from the United States Postal Service stating, "The
Developer and/or Owner has received approval for location of mailboxes by the United
States Postal Service."
Contact: Dan Frasier, Postmaster
770 S. 13th St.
Boise, ID 83708-0100
Phone No. (208) 433-4341
FAX No. (208) 433-4400

25)

Approval of sewer and water facilities by the Central District Health Department is
required (I.C. Title 50, Chapter 13).

26)

Developer shall comply with all construction standards of the Ada County Highway
District including approval of the drainage plan, requirements for installing curb, gutter,
sidewalks and paving throughout the subdivision as specified by the Boise City Council.
Signature by the Ada County Highway District on the Final Plat is required (I.C. Title 50,
Chapter 13).

27)

Prior to submitting the Final Plat for recording, the following endorsements or
certifications must be executed: Signatures of owners or dedicators, Certificate of the
Surveyor, Certificate of the Ada County Surveyor, Certificate of the Central District
Health Department, Certificate of the Boise City Engineer, Certificate of the Boise City
Clerk, signatures of the Commissioners of the Ada County Highway District and the Ada
County Treasurer.
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Developer shall comply with B.C.C. 11-03-04.4. which specifies the limitation on time for
filing and obtaining certification. Certification by the Boise City Engineer shall be made
within two years from date of approval of the Final Plat by the Boise City Council.
a)

The developer may submit a request for a time extension, including the appropriate
fee, to the Boise City Planning and Development Services Department for
processing. The time extension request must be submitted, in writing, at least 20
working days prior to the expiration of the two (2) year approval period of the
Final Plat by the Boise City Council.

b)

The Boise City Council may grant time extensions for a period not to exceed one
(1) year. The Boise City Council reserves the right to modify and/or add
condition(s) to the original preliminary or Final Plat to conform with adopted
policies and/or ordinance changes.

c)

The Final Plat shall be recorded with the Ada County Recorder within one year
from the date of the Certification by the Boise City Engineer. If the Final Plat is
not recorded within the one-year time frame it shall be deemed null and void.

29)

No building permits for construction of any new structure will be issued within this
subdivision prior to recordation of the Final Plat in accordance with the B.C.C. 11-0904.1.

30)

The Nativa Terra Subdivision No. 9 is approved for three (3) buildable lots.
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Electronically Filed
9/18/2018 11:38 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Lori Ferguson, Deputy Clerk

Richard L. Stacey, ISB #6800
Chad M. Nicholson, ISB #7506
Gary S. Greenlee, ISB #10125
McCONNELL WAGNER SYKES & STACEY PLLC
827 East Park Boulevard, Suite 201
Boise, Idaho 83712
Telephone: 208.489.0100
Facsimile: 208.489.0110
stacey@mwsslawyers.com;
nicholson@mwsslawyers.com;
Attorneys For Plaintiff
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
BRUNOBUILT, INC., an Idaho corporation
vs.

Plaintiff,

STRATA, INC.; CHRIS M. COMSTOCK;
H. ROBERT HOWARD; MICHAEL
WOODWORTH

Case No. CV01-17-17395
MEMORANDUM IN SUPPORT OF
MOTION TO RECONSIDER

Defendants.
COMES NOW, Plaintiff BrunoBuilt, Inc. (“Plaintiff” or “BrunoBuilt”), by and through
its counsel of record, McConnell Wagner Sykes & Stacey, PLLC, and submits this Memorandum
in Support of Motion to Reconsider the Court’s Memorandum Decision and Order on Motion to
Enforce Settlement Agreement or, Alternatively, for Summary Judgment and Motion for Relief
under 56(d) (“Memorandum Decision”) entered on July 11, 2018.
I.

STANDARD OF REVIEW

Idaho Rule of Civil Procedure (“Rule”) 11.2(b)(1) permits a party to file “[a] motion to
reconsider any order of the trial court entered before final judgment may be made at any time prior
to or within 14 days after the entry of a final judgment.” “The purpose of a motion for
MEMORANDUM IN SUPPORT OF MOTION TO RECONSIDER - Page 1
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reconsideration is to reexamine the correctness of an order[.]” Int’l Real Estate Solutions, Inc. v.
Arave, 157 Idaho 816, 819, 340 P.3d 465, 468 (2014). The Idaho Supreme “Court has explained
that ‘[a] motion for reconsideration is a motion which allows the court – when new law is applied
to previously presented facts, when new facts are applied to previously presented law, or any
combination thereof – to reconsider the correctness of an interlocutory order.’” Id. quoting
Johnson v. N. Idaho Coll., 153 Idaho 58, 62, 278 P.3d 928, 932 (2012) (alternation in original).
Motions for reconsideration are not required to be supported by new law and new evidence.
Fragnella v. Petrovich, 153 Idaho 266, 276, 281 P.3d 103, 113 (2012).
II.

ARGUMENT

A. Genuine issues of material fact exist as to whether BrunoBuilt and Strata entered a
settlement agreement.
A settlement agreement is a contract that “stands on the same footing as any other contract
and is governed by the same rules that are applicable to contracts generally.” Suitts v. First Sec.
Bank, N.A., 125 Idaho 27, 32-33, 867 P.2d 260, 265-266 (Ct. App. 1993). The general rules for the
formation of a binding contract have been summarized as follows:
In order to constitute a contract, there must be a distinct understanding common to
both parties. The minds of the parties must meet as to all of its terms, and, if any
portion of the proposed terms is unsettled and unprovided for, there is no contract.
An offer to enter into a contractual relation must be so complete that upon
acceptance an agreement is formed which contains all of the terms necessary to
determine whether the contract has been performed or not. An acceptance of an
offer, to be effectual, must be identical with the offer and unconditional, and must
not modify or introduce any new terms into the offer. An acceptance which varies
from the terms of the offer is a rejection of the offer and is a counter proposition,
which must in turn be accepted by the offerer in order to constitute a binding
contract.
C.H. Leavell & Co. v. Grafe & Assocs., 90 Idaho 502, 511-512, 424 P.2d 873, 877 (1966), quoting
Phelps v. Good, 15 Idaho 76, 96 P. 216 (1908) (citations omitted). See also, Justad v. Ward, 147
Idaho 509, 512, 211 P.3d 118, 121 (2009) (“Acceptance of an offer must be unequivocal”).
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“Whether the parties to an oral agreement or stipulation become bound prior to the drafting
and execution of a contemplated formal writing is largely a question of intent.” Vanderford Co. v.
Knudson, 150 Idaho 664, 672, 249 P.3d 857, 865 (2011). “An oral agreement is valid if the written
draft is viewed by the parties as a mere record; the oral agreement is not valid if the parties view
the written draft as a consummation of the negotiation.” Thompson v. Pike, 122 Idaho 690, 696,
838 P.2d 293, 299 (1992).
“Generally the determination of the existence of a sufficient meeting of the minds to form
a contract is a question of fact to be determined by the trier of facts.” Fannie Mae v. Hafer, 158
Idaho 694, 702, 351 P.3d 622, 630 (2015).
1.

No Enforceable Settlement Agreement Was Formed On January 9, 2017.

In October 2016, the Paul and Becky Rowan (“Rowans”) sent to BrunoBuilt a formal notice
of claim pursuant to the Idaho Notice and Opportunity to Repair Act (“NORA”), I.C. §6-2501, et.
seq., in connection with the landslide. Declaration of Kevin J. Scanlan in Support of Defendants’
Motion to Enforce Settlement, or Alternatively, Motion for Summary Judgment (“Scanlan Dec.”)
at ¶ 3 and Ex. H. Wyatt Johnson, (“Johnson”) the counsel for BrunoBuilt, tendered the NORA
notice to Kevin Scanlan (“Scanlan”), counsel for Strata, demanding that Strata defend and
indemnify BrunoBuilt with respect to the Rowans’ claim. Id. Scanlan rejected BrunoBuilt’s
demand. Id. at ¶ 4. The BrunoBuilt complaint was filed on December 19, 2016. Id. at ¶ 6. At the
time the complaint was filed, Scanlan was already negotiating a settlement in Sericati. Id. at ¶ 7.
Attorneys Scanlan and Johnson met in person on January 3, 2017. Scanlan Dec. at ¶ 8;
Declaration of Wyatt Johnson in Support of Plaintiff BrunoBuilt, Inc.’s Opposition to Defendants’
Motion to Enforce Settlement Agreement, or Alternatively, Motion for Summary Judgment
“(Johnson Dec.”) at ¶ 3.a. At that meeting, Scanlan requested that Johnson dismiss the BrunoBuilt
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matter in its entirety, with prejudice. Scanlan Dec. at ¶ 8. In exchange for the dismissal, Scanlan
proposed to obtain from the Rowans, as part of the settlement in Sericati, a covenant not to sue
BrunoBuilt. Scanlan Dec. at ¶ 8; Johnson Dec. at ¶ 3.a. Scanlan made it clear that “the sole
consideration Strata was offering in exchange for BrunoBuilt’s agreement to dismiss its pending
claims against Strata in [BrunoBuilt] was Strata’s agreement to secure a covenant from the Rowans
that they would not file suit against BrunoBuilt for the landslide damages caused to their home[.]”
Johnson Dec. at ¶ 3.d.
Johnson “understood this was an attractive option to Strata because if Strata could secure
a covenant from the Rowans that they would not sue BrunoBuilt, Strata would then be assured that
it would not have to defend against any future contribution claim from BrunoBuilt….” Id. at ¶ 3.c.
Johnson agreed to discuss the proposal with BrunoBuilt. Id. at ¶ 3.e. It is undisputed that no
settlement agreement had been reached as of January 3, 2017.
On January 5, 2017, Scanlan and Johnson spoke by telephone. Id. at ¶ 3.f. Johnson advised
that BrunoBuilt “was still thinking about Strata’s offer.” Id. Scanlan then proposed new settlement
terms:
1. BrunoBuilt would dismiss all claims against all defendants in BrunoBuilt in
exchange for Strata obtaining a release of the Rowans’ claims against
BrunoBuilt, or
2. BrunoBuilt would dismiss only its claims against Strata and provide Strata with
a Pierringer release1 in exchange for Strata obtaining a release of the Rowans’
claims against BrunoBuilt.
Id. at ¶ 3.g. These offers of settlement were to automatically expire unless accepted by January 9,
2017. Id. at ¶ 3.f. Johnson advised Scanlan that he would discuss this second proposal with
BrunoBuilt. Id. at ¶ 3.g. As Scanlan added new terms on January 5, 2017 this constitutes a new

1 See Pierringer v. Hoger, 124 N.W.2d 106 (Wis. 1963).
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settlement offer that BrunoBuilt was free to: a) accept unconditionally; b) reject unconditionally;
or c) reject and modify via counter-offer rejecting previously discussed terms or adding new ones.
Leavell, 90 Idaho at 511-512.
Scanlan and Johnson spoke again on January 9, 2017. Id. at ¶ 3.h. Johnson chose the latter
option (i.e., he rejected Strata’s offer and made a counteroffer that included two additional terms)
by countering as follows:
1. BrunoBuilt would dismiss all claims against Strata in BrunoBuilt; and
2. Strata would obtain a release from the Rowans that:
a. Provided BrunoBuilt a direct and independent right to enforce a signed
covenant obtained from the Rowans in Sericati; and
b. Expressly stated that BrunoBuilt was an intended third-party beneficiary of
the Rowans’ covenant not to sue.
Id. The proposed terms were material to BrunoBuilt. Johnson advised Strata that BrunoBuilt
would not dismiss its claims unless it had “something in writing signed by the Rowans.” Id.
Scanlan balked at the requirement that BrunoBuilt be expressly identified as a third-party
beneficiary of the covenant not to sue. Id. at ¶ 3.i. BrunoBuilt further rejected Strata’s proposed
settlement because BrunoBuilt did not agree to the proposed Perringer release.
The fact that Scanlan did not immediately accept Johnson’s terms indicates that he had not
previously contemplated that BrunoBuilt would be identified in the covenant not to sue. The Court
nonetheless concluded that the parties had entered into an enforceable settlement agreement at that
point. (Memorandum Decision and Order dated July 11, 2018, p. 14) BrunoBuilt respectfully
disagrees for two reasons.
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a. Scanlan Did Not Agree To Brunobuilt Being Expressly Identified As A Third-Party
Beneficiary Of The Covenant Not To Sue.

No enforceable agreement occurred because there was no “meeting of the minds” as to
whether BrunoBuilt would be expressly identified as a third-party beneficiary of the covenant not
to sue. Citing Suitts, the Court seems to have concluded that expressly identifying BrunoBuilt in
the covenant not to sue would be superfluous, since BrunoBuilt could presumably enforce the
covenant with or without such identification. But Suitts is readily distinguishable. In that case, it
was undisputed that the parties entered into an oral settlement agreement. When it came time to
reduce the agreement to writing, however, a dispute arose when the defendants proposed to specify
that the settlement agreement “constitute[s] a full and final settlement of all causes of action
alleged in the Plaintiffs’ complaint.” Suitts objected to this language. The court, enforcing the
settlement agreement, held that the parties’ agreement constituted a full and final settlement, and
had the same legal effect, with or without the defendants’ proposed language.
Here, Johnson demanded that BrunoBuilt be expressly identified in the covenant not to sue
as an essential term of any settlement agreement. Johnson did not, as the defendants in Suitts,
attempt to add an additional term to an existing settlement agreement. The fact that the covenant
not to sue might be enforceable without expressly identifying BrunoBuilt is irrelevant. The critical
fact is that Johnson demanded such a provision as a condition of settlement, and Scanlan did not
accede to Johnson’s demand, at least not on or before January 9, 2017.
As noted above, “[a]n acceptance of an offer, to be effectual, must be identical with the
offer and unconditional, and must not modify or introduce any new terms into the offer. An
acceptance which varies from the terms of the offer is a rejection of the offer….” Leavell, 90 Idaho
at 511, 96 P. at 877.
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Here, Johnson’s purported “acceptance” of Scanlan’s offer was not identical with the offer
and unconditional. To the contrary, Johnson introduced at least one new term that Scanlan did not
immediately agree to – i.e., that BrunoBuilt be expressly identified in the covenant not to sue. This
new term constituted a rejection of Scanlan’s offer.
b. BrunoBuilt did not “receive” a covenant not to sue executed by the Rowans.

The Strata Defendants never provided a covenant not to sue, signed by the Rowans, to
BrunoBuilt. Where the primary consideration for an offer is a written covenant, surely the offeree
can reasonably assume that he will receive the written covenant. Indeed, Johnson described
Scanlan’s proposed settlement as a dismissal of BrunoBuilt “in exchange for BrunoBuilt receiving
a covenant” not to sue from the Rowans. Johnson Dec. at ¶ 3.a. Scanlan similarly described the
purported settlement agreement as a release of the Strata Defendants “in exchange for the covenant
not to sue.” Scanlan Dec. at ¶ 8.
It is not reasonable to conclude that Johnson agreed to dismiss BrunoBuilt in exchange for
a covenant not to sue that would not be provided to Johnson and the existence and terms of which
Johnson had no way of proving. Much more reasonable is Johnson’s “intent and understanding
that, in consideration for any promise BrunoBuilt made to release its pending claims against Strata,
Strata would provide BrunoBuilt with a written covenant not to sue signed by the Rowans that
expressly stated that BrunoBuilt was an intended third-party beneficiary of the covenant.” Johnson
Dec. at ¶ 3.k. Accordingly, no enforceable settlement agreement was reached on January 9, 2017.
2.

No Enforceable Settlement Agreement Was Formed On January 20, 2017.

Scanlan and Johnson spoke again on January 10, 2017, discussing whether “any settlement
agreement reached between the parties would contain a Pierringer release from BrunoBuilt to
Strata.” Johnson Dec. at ¶ 3.j. At least three material terms remained unresolved at that point: (1)
whether to include a Pierringer provision; (2) whether the covenant not to sue to be executed by
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the Rowans would expressly identify BrunoBuilt; and (3) whether the executed covenant not to
sue would be provided to BrunoBuilt. Johnson reasonably expected that Scanlan would provide a
written covenant not to sue, but it is now clear that Scanlan had no intention of doing so.
According to Scanlan, “the parties in the Sericati action executed a Confidential Release
of All Claims & Indemnity Agreement” on January 12, 2017. Scanlan Dec. at ¶ 9. Scanlan further
asserts that the Sericati release “included a covenant by Paul and Becky Rowan not to institute suit
against BrunoBuilt as a result of its construction of their home….” Id. Apparently relying solely
on Scanlan’s say-so, the Court found that “[i]ncorporated therein” – i.e., in the Sericati release –
“was a provision containing the Rowans’ covenant not to sue BrunoBuilt.” (Memorandum
Decision and Order dated July 11, 2018, p. 8) It is important for the Court to recognize that even
if the covenant not to sue had been included in the Sericati release – BrunoBuilt had no way to
prove the existence of the covenant not to sue, much less its terms, because the purported covenant
was not provided to Johnson or BrunoBuilt. Johnson Dec. at ¶ 3.o. It is reasonable for legal
counsel to withhold agreement until after he had reviewed its exact terms and conferred with his
client regarding the same. In fact, it could be considered legal malpractice to do otherwise since
its terms were completely unknown to BrunoBuilt’s counsel at that time. Moreover, a copy of the
purported covenant still has not been provided to BrunoBuilt for its review.
Notably, Scanlan did not inform Johnson that the Sericati settlement agreement had been
signed. Id. at ¶3.s. Instead, Scanlan continued to use the covenant not to sue – by now a fait
accompli – as a bargaining chip to induce Johnson to dismiss the BrunoBuilt action. But past events
generally do not constitute proper consideration for a future promise. See, Collord v. Cooley, 92
Idaho 789, 792, 451 P.2d 535, 528 (1969) (“A promise is never held to be made enforceable by
reason of past events unless those events have such a relation to the promise as to constitute its
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inducing cause”). Here, there is at the very least a question of fact as to whether the covenant not
to sue that had already been signed, unbeknownst to Johnson, could serve as consideration for the
dismissal of BrunoBuilt’s claims against the Strata Defendants.
In any event, a subsequent conversation between Scanlan and Johnson may have cleared
up one – but only one – of the unresolved issues. On January 20, 2017, Johnson appears to have
advised Scanlan that BrunoBuilt had agreed to the Pierringer provision. Id. at ¶ 3.l. However, the
other outstanding terms/issues remained unresolved. Yet the Court found that on or before January
20, 2017, BrunoBuilt and the Strata Defendants “reached an enforceable agreement that
BrunoBuilt would provide the Strata Defendants with a Pierringer release in exchange for the
Strata Defendants obtaining a covenant not to sue from the Rowans specific to BrunoBuilt.”
(Memorandum Decision and Order dated July 11, 2018, p. 18) The Court appears to have based
its finding, at least in part, on Johnson’s declaration that his “intent and understanding [was] that
Mr. Scanlan would prepare and send to me a draft agreement memorializing the release terms the
parties had agreed upon and that my client would then have an opportunity to review the agreement
and sign it, to the extent that it accurately reflected the parties’ agreed-upon terms.” Johnson Dec.
at ¶ 3.l. (italics added)
The trouble with the Court’s finding is that the draft agreement subsequently provided to
Johnson by Scanlan did not reflect an agreement on all material terms. Most notably, while the
draft agreement contained “a passing reference to a covenant not to sue that Strata had purportedly
obtained from the Rowans [i.e., the Sericati release], there was nothing in the draft release
agreement itself that acknowledged what the express terms of that covenant were,” including
whether BrunoBuilt was expressly identified as a third-party beneficiary. Id. at ¶ 3.m-3.n.
Moreover, the draft agreement included confidentiality provisions that the parties had never
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discussed, much less agreed to. Id. at ¶ 3.p. Accordingly, no enforceable settlement agreement was
reached on January 20, 2017.
3.

No Enforceable Settlement Agreement Was Formed After January 20, 2017.

On March 1, 2017, BrunoBuilt rejected Strata’s settlement offer. Johnson informed
Scanlan that it was rejected because (1) Strata had not provided a covenant not to sue signed by
the Rowans and (2) the proposed release included a confidentiality clause to which BrunoBuilt
had not agreed. Johnson Dec. at ¶ 3.n – 3.q.
On March 9, 2017, Johnson again made a counteroffer on behalf of BrunoBuilt, which
included additional terms. As there had not yet been any meeting of the minds, BrunoBuilt was
entitled to include additional terms. Leavell, 90 Idaho at 511-512. Johnson informed Scanlan on
March 9, 2017 that BrunoBuilt was willing to resolve its claims against Strata on the following
terms:
1. BrunoBuilt would:
a. dismiss all claims against Strata in BrunoBuilt; and
b. provide a Pierringer release to Strata; and
2. Strata would
a. obtain a signed covenant not to sue from the Rowans that:
i.

provided BrunoBuilt a direct and independent right to enforce the
covenant; and

ii.

expressly stated that BrunoBuilt was an intended third-party
beneficiary of the Rowans’ covenant not to sue; and

b. release any claims Strata may have against BrunoBuilt.
Johnson Dec. at ¶ 3.t. Scanlan rejected this offer on March 14, 2017. Id. at ¶ 3.u. On the same
day, and before BrunoBuilt’s offer had been accepted, Johnson advised Scanlan that BrunoBuilt
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was no longer willing to agree to a Pierringer release. Id. at ¶ 3.v. Thus, the parties still had not
reached a settlement agreement.
Scanlan’s associate, Kevin Griffiths, sent Johnson another proposed settlement agreement
on May 10, 2017, proposing settlement on the following terms:
1. BrunoBuilt would:
a. dismiss all claims against Strata in BrunoBuilt; and
b. provide a Pierringer release to Strata; and
2. Strata would:
a. obtain a signed covenant not to sue from the Rowans that:
i. provided BrunoBuilt a direct and independent right to enforce the
covenant; and
ii. expressly stated that BrunoBuilt was an intended third-party beneficiary
of the Rowan covenant not to sue; and
b. release any claims Strata may have against BrunoBuilt.
Id. at ¶ 3.w; Scanlan Dec. at ¶ 14 and Ex. H. Griffiths asked Johnson to “let us know whether this
meets with your approval so that we can circulate it to our clients for signature.” Id. This settlement
proposal did not meet with Johnson’s approval because it included the Pierringer release that
Johnson had previously withdrawn from consideration. Johnson Dec. at ¶ 3.w.
On June 20, 2017, Griffiths sent a follow-up e-mail as to “the status of the Release
agreement in this matter,” asking “[h]as your client agreed to sign?” Scanlan Dec. at ¶ 15 and Ex.
I. This is an odd inquiry – “has your client agreed to sign?” – if Griffiths and Scanlan truly believed
that the parties had reached a settlement agreement. Griffiths sent a similar e-mail on July 31,
2017, asking “[w]here do we stand on getting Mr. Bruno’s signature on the release agreement?”
Id. at ¶ 17 and Ex. J.
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On August 2, 2017, attorney Christine M. Salmi, on behalf of BrunoBuilt, sent a letter to
Scanlan explaining in considerable detail that no settlement agreement had been achieved between
the Strata Defendants and BrunoBuilt. Based upon the foregoing facts and authorities Salmi was
correct – BrunoBuilt and the Strata Defendants never entered into an enforceable settlement
agreement. At the very least there are outstanding questions of fact whether an enforceable
settlement agreement was reached.

Accordingly, BrunoBuilt respectfully submits that the

evidence warrants reconsideration of the Court’s findings regarding the existence of such an
agreement.
B. BrunoBuilt’s claim was timely filed.
The Court’s conclusion that BrunoBuilt’s claim was untimely rests on the determination
that the “improvement” for the purposes of the Statute of Repose, Idaho Code § 5-241(a) was
“Strata’s geotechnical engineering of Terra Nativa 4” and that that improvement reached “final
completion” on February 5, 2008. Memo. Dec. at 22 and 24-25. BrunoBuilt respectfully submits
that these conclusions were in error.
1.

Strata’s geotechnical engineering is not the “improvement to real property.”

The Court’s determination that the “improvement” was Strata’s geotechnical engineering
ignores the plain language of the Statute of Repose as well as Idaho appellate caselaw.
The Statute of Repose applies to a person who has “performed or furnished the design,
planning, supervision or construction of an improvement to real property[.]” I.C. § 5-241
(emphasis added). When a cause of action is deemed to accrue is determined by “final completion
of construction of such an improvement.” I.C. § 5-241(a) (emphasis added).
Strata was retained to, and did provide, geotechnical assessments for the Terra Nativa
Subdivision. Geotechnical assessments are not something that is “constructed” which adds value
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to real property. On the contrary, geotechnical assessments are professional services that constitute
planning or design of something, i.e. an improvement, that is to be constructed.

Instead,

geotechnical assessments are professional services that constitute planning or design of
improvement to real property. The Court has also recognized that:
Pursuant to its contract with the Developers, during the construction phase of Terra
Nativa 4, Strata monitored, inspected and tested the earthwork components of Terra
Nativa 4, including the grading activity. Engineers for Strata also prepared daily
reports of their observations and testing.
Kleinfelder Memo. Dec. at 4. See also Declaration of Douglas L. Unger in Support of Defendants
Douglas L. Unger and Matrix Engineering, Inc.’s Motion for Summary Judgment at ¶ 10, filed on
March 14, 2018 in the Kleinfelder Matter. The activities of monitoring, inspecting and testing
during construction constitutes supervision of the construction of the improvement.
In sum, Strata’s geotechnical engineering was not an improvement in and of itself. Instead,
it was professional services that constituted planning, design and supervision of construction of
the improvement to real property, i.e. the Terra Nativa Subdivision.
2.

The Terra Nativa Subdivision was the “improvement to real property.”

The Court rejected BrunoBuilt’s argument that the “improvement” constituted the entire
Terra Nativa Subdivision. This holding was based on the Court’s conclusion that the Terra Nativa
Subdivision was not a continuous project and that “the project as a whole was not an
interconnected, interdependent system; rather each phase stood alone as a separately-platted
subdivision, with its own approvals and permits.” Memo. Dec. at 24. As set forth in detail below,
the evidence before the Court demonstrates that the Terra Nativa Subdivision was an
interconnected and interdependent system in which approvals and permits required compliance
with prior approvals and permits. Strata itself recognized this to be the case on numerous
occasions. Moreover, Strata continued to be involved in the continuous development of the project
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as its geotechnical engineering services were relied upon in the construction of each lot in the
Subdivision.
a. Phases of the Terra Nativa Subdivision are interconnected and marketing and
development of individual lots construction were considered to be a part of the
project.
In 1992 Strata2 prepared a document entitled “Report – Preliminary Soil & Geologic
Evaluation” that was dated September 29, 1992 (“1992 Report”). Ex. 7 to the Declaration of Rick
L. Stacey in Support of Plaintiff’s Motion for Reconsideration (“Stacey Dec.”). The 1992 Report
was prepared for a proposed development that would ultimately become the Terra Nativa
Subdivision. Id. The 1992 Report states multiple times that further development would require
site-specific evaluations. Id. at pp. STRATA 3531, 3534, 3537. The 1992 Report concluded with
“Further Evaluation”
This preliminary soils and geologic evaluation was prepared to help provide
preliminary information for planning and development of the property. The
information is not a substitute for site-specific geological and soils engineering
evaluations required for final design. Additional evaluation should include
subsurface soil exploration by drilling and backhoe test pits for soil sampling and
laboratory testing, detailed geologic mapping, ground water and drainage studies.
Slope stability studies should be carried out in areas where the Boise Foothills
volcanic assemblage has been identified. Additional studies should be carried out
in areas containing a high clay content. These studies should be presented in a final
soil and engineering report. Individual lot owners should be made aware of
possible existing site conditions, and all engineering reports giving specific
recommendations and opinions.
Id. at STRATA 3541-3542 (emphasis added).
On December 31, 1997 Strata submitted to the developers (“TN LLP”) a “proposal for a
geotechnical engineering evaluation related to the infrastructure improvements for the proposed”

2 BrunoBuilt recognizes that the 1992 Report is signed by Defendant H. Robert Howard on behalf of Howard
Consulting, Inc. However, Defendant Strata, Inc. consistently refers to the 1992 Report as its own report. See, e.g.,
Ex. 8 to the Stacey Dec. at STRATA 3699 (“We previously prepared a preliminary soils and geologic evaluation for
the project, dated September 29, 1992.”) (emphasis added).
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Terra Nativa residential development[.]” Ex. 8 to the Stacey Dec. Strata stated that it agreed to
“perform individual geotechnical evaluations for each lot within the development[.]” Id. at
STRATA 3702 (emphasis added). The proposal also included a recommendation that “Strata be
retained to provide observation testing, and consultation during the construction phase to verify
our design assumptions and provide quality control for the infrastructure improvement portion of
this project.” Id.
Thereafter, Strata issued a “Report – Geologic and Soil Engineering Evaluation” dated
February 20, 1998 (“1998 Report”) “supplemented and extended its” 1992 Report. Ex. 10 at
RBC001844 to the Stacey Dec. The geographic area of the 1998 Report was the entire Terra
Nativa Subdivision. Id. at RBC001844 & RBC001880. Notably, the map of the test pits dug for
the 1998 Report contains an outline of what was considered “Phase 1” of the project and shows
that test pits were dug throughout the entire Terra Nativa Subdivision, not just the area mapped as
Phase 1. Id. at RBC001881. In recognition of the interrelatedness of the project, the 1998 Report
acknowledged that further evaluations of individual lots must be conducted and stated that:
it is essential for Strata to continue to perform evaluations of the individual lots as
development is planned for them. This process will improve over-all project
continuity and will provide the experience and knowledge developed from
construction of the project to be used for planning design and construction of each
lot.
Id. at RBC001877.
The 1998 Report further acknowledged that the Terra Nativa Subdivision was a single
project to be completed in various phases:
Based on our experience and knowledge of the project and the site conditions
maintaining Strata’s services as geotechnical consultant during the planning, design
and construction phases of the project will provide consistency of services without
loss of continuity or contradictions arising from misunderstanding of earlier phases
of work.
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Id. at RBC001878.
Strata’s Supplement to Geologic and Soil Engineering Evaluation dated August 20, 1998
(“1998 Supplement”) again recognized the continuous and interrelated nature of the project by
stating that additional lot-specific geotechnical evaluations would be necessary.

Ex. 10 at

RBC002032 to the Stacey Dec. Strata further stated that:
Strata, Inc. has served as the geotechnical consultant for the Nativa Terra
project, and expects to continue to provide the geotechnical services, evaluations,
and recommendations that will be required for the individual lots at the site. Any
other consultant who becomes involved in geotechnical aspects of design or
construction must notify the owner, Boise City agencies, and Strata, Inc. of their
role. Notification should indicate that they will be providing geotechnical
recommendations and will assume all responsibility as the geotechnical consultant
of record for their portion of the project. Should another consultant be used, the
developer and consultant will hold harmless and indemnify Strata, Inc. from any
geotechnical-related errors or omissions that may arise during or subsequent to their
work.
Id. at RBC002033 (emphasis added).
In November of 1998 Strata and TN LLP addressed Strata’s continued involvement in the
development of the Terra Nativa Subdivision. Exs. 11 & 12 to the Stacey Dec. Documents
produced by Strata indicate that it desired to “further discuss relevant administration, procedural
and contractual topics regarding our involvement in the project as each lot is marketed and
developed[.]” Ex. 12 at STRATA 0581 to the Stacey Dec. (emphasis added). Documentation
drafted by Strata noted that “[w]e have recommended, as has been verbally agreed, that Strata
perform individual geotechnical evaluations for each lot within the development[.]” Id.
Over the next year, Strata acknowledged on multiple occasions that the “project” is was
providing services for was the entire Terra Nativa Subdivision and its understanding that this single
project would completed in various phases. Ex. 13 at RBC STRATA 3886 to the Stacey Dec.
(“test trenches were advanced … within the first phase of the project”); Ex. 14 at STRATA 0561
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to the Stacey Dec. (“so that we can proceed with final recommendations for this portion of the
project.”); Ex. 15 at STRATA 0546 and 0549 (“The final design recommendations for the lower
portion of the Nativa Terra project were presented …” and “as Phase 1 of this project are
completed.”). During this same time Strata proposed language for use in the Terra Nativa
Subdivision By-Laws and Covenants, Conditions and Restrictions. Ex. 17 to the Stacey Dec.
Strata’s involvement continued during in of “Phase II of the Nativa Terra Subdivision”
with the issuance of a “Letter Report – Geotechnical Engineering Assessment for Phase II Nativa
Terra Subdivision Boise, Idaho” dated January 29, 2001 (“2001 Letter Report”). Ex. 18 to the
Stacey Dec. When preparing this letter report, Strata reviewed its 1998 Report. Id. at TN0003095.
The 2001 Letter Report again acknowledged that a single project was being completed in various
phases: “We will continue to work with you … to address the issues discussed in this report and
to assist final planning of the proposed Phase II of the Nativa Terra project.” Id. at TN0003096.
Throughout 2002, Strata provided various services and issued reports related to Phase II
that referenced and relied upon its 1998 Report and during Phase I. See Exs. 20, 21 and 22 to the
Stacey Dec.
Stata’s involvement in development of the Terra Nativa Subdivision continued with a
September 23, 2003 “Confirming Proposal Final Geotechnical Engineering Evaluation Nativa
Terra Subdivision No. 3, Boise, Idaho.” Ex. 23 to the Stacey Dec. This proposal was based, in
part, on the 1998 Report and “the subdivision project file.” Id. at TN0003380. Again Strata
recognized the continuous and interrelated nature of the project. The proposal states that it would
“prepare a report which [would] address those issues in our January, [sic] 29, 2001 report” – the
2001 Letter Report issued for Phase II. Id. This proposal concluded by stating:
This current work is a continuation of our work for the Nativa Terra Subdivision
and as such the general conditions that were signed for the original investigation
MEMORANDUM IN SUPPORT OF MOTION TO RECONSIDER - Page 17
I:\10822.003\PLD\Reconsider (Memo) (Final).docx

Page 712

are applicable for this work, but we request your acknowledgment authorizing this
Subdivision No. 3 work.
Id. at TN0003381 (emphasis added).
Strata then issued its REPORT Geotechnical Engineering Evaluation Proposed Nativa
Terra Subdivision No. 3 Boise, Ada County, Idaho (“2003 Report”). Exhibit B to the Declaration
of Michael A. Ealy in Support of Defendants Kleinfelder, Inc. and G. Alexander Rush’s Motion for
Summary Judgment (“Ealy Dec.”) filed on March 14, 2018 in the Kleinfelder Matter. The 2003
Report expressly states that, “[t]o perform the current evaluation, we have utilized our [1998
Report]. Additionally, we have referenced engineering evaluation and testing creating during
construction of the subdivision.” Id. at BB 0011506.
Thereafter Strata prepared a “Response Third Party Review of Geotechnical Evaluation
Report Nativa Terra Subdivision No. 3, Boise, Idaho” (“2003 Response”). Ex. 24 to the Stacey
Dec. In its 2003 Response, Strata expressed its understanding that the Terra Nativa Subdivision a
single project consisting of multiple, interrelated phases:
We consider the City’s review an important part of permitting this project and at
the same time urge the City to remember Subdivision No. 3 is a part of the Nativa
Terra Subdivision development, which includes the existing Subdivisions No. 1
and 2. The engineering and construction database for Subdivisions No. 1 and 2
supplemented the field and laboratory data for Subdivision No. 3 to perform our
geotechnical assessment and interpretation of the subdivision. Also, we
considered the performance history and our experience with the soil and rock types
comprising these subdivisions. In our opinion, these resources were very important
to assessing the physical and engineering properties of the soil and rock
encountered and the long-term performance of the proposed subdivision.
Ex. 24 at STRATA 009707 to the Stacey Dec. (emphasis added).
In 2005, Strata conducted individual lot evaluations for several lots within Subdivision No.
3. Ex. 25 to the Stacey Dec.
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Strata’s involvement in the Terra Nativa Subdivision development then continued through
a “CONFIRMING PROPOSAL – Construction Observation and Testing Nativa Terra
Subdivision, Phase 4 Geotechnical Services Future Nativa Terra Subdivision Development Boise,
Idaho” dated January 2, 2007. Ex. 26 to the Stacey Dec. This proposal again acknowledges that
the Terra Nativa Subdivision is a single project that was being developed through continuous and
interrelated phases. See id.
On April 28, 2007, TN LLP submitted an application for the final plat of Subdivision No.
4. Ex. 39 to the Stacey Dec. This application advised that the drainage system to be used by
Subdivision No. 4 was a “system designed and approved in phases 1 & 2.” Id. at RBC006995.
Later that year Strata again confirmed its understanding that its services were part of a
multiphase development with its “REVISED PROPOSAL Geotechnical Services 27-Acre Aldape
Development Nativa Terra Subdivision Boise, Idaho” in which it stated that it “appreciate[d] the
opportunity to continue our working relationship with you. We remain committed to the successful
accomplishment of this project.” Ex. 27 at TN0003389 to the Stacey Dec.
As anticipated and requested, Strata has remained involved in the development of the Terra
Nativa Subdivision by conducting individual lot evaluations. Exs. 32-38 to the Stacey Dec. These
individual lot evaluations included Lot 23, Block 6, Nativa Terra No. 4 Boise, Idaho – a lot across
the street from the Dempsey Lot. Ex. 35 to the Stacey Dec. This report was sent to BrunoBuilt
and BrunoBuilt relied on this report. Id.
b. Approvals and permits for the individual “subdivisions” are interrelated.
Final plats for Subdivision Nos. 4 through 9 have now been recorded. Exs. 1-6 to the
Stacey Dec. Conditions of Approval for each of these “subdivisions” required development in
accordance with the designs and conditions of approval issued for Nativa Terra Subdivision No. 2
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as set forth in CFH01-00005, CUP02-00032 and CFH03-00031. Exs. 1-6 to the Stacey Dec. Each
Condition of Approval contained a deadline for submission of the subsequent subdivision’s final
plat. Id.
The interrelatedness of these various parts of the entire Terra Nativa Subdivision is
demonstrated by the fact that the work performed and approved in Subdivision No. 9 significantly
contributed to reactivation of the landslide that has caused damage to the BrunoBuilt Home.
Patrick O. Shires has opined that “[c]utting of the driveway from North Strata Via Way to the
central ‘executive’ lot of the subdivision [, i.e. Subdivision No. 9,] below the homes on North Alto
Via Court created a partial reactivation of the old landslide whereby it produced toe failure features
in the driveway to this lot.” Declaration of Patrick O. Shires in Support of Motion for Leave to
Amend Complaint to Include a Claim for Punitive Damages at p. 38, attached as Ex. K to the
Affidavitt of Margo Anderson in Support of Plaintiff’s Memorandum in Opposition to Defendant’s
Motion for Summary Judgment, filed on April 11, 2018 in the Kleinfelder Matter. See also id. at
pp. 5-6 (¶¶ 25-34) and pp. 24-25. These cuts were made during the construction of Subdivision
No. 9. Compare id. at Exs. 6 and 41 to the Stacey Dec.
Likewise, per the Conditions of Approval each of the “subdivisions” were to be in
conformance with “all requirements” of the Hillside and Foothills Ordinance. Id. As the Court is
aware, the Hillside and Foothills Ordinance required that subdivision level geotechnical reports be
provided for the Terra Nativa Subdivision given its location in the foothills. Subdivisions 4
through 9 could not have been constructed without reference to the 2003 Report. This again
demonstrates the interrelated nature of these parts of the Terra Nativa Subdivision.
In sum, when viewed in the light most favorable to BrunoBuilt, a genuine issue of material
fact exists as to whether the Terra Nativa Subdivision was single project of interrelated phases or
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discrete and unrelated projects. BrunoBuilt submits that this determination is a factual question
for the jury to decide and upon the jury’s determination as to whether there was a single project or
multiple projects, the Court can then determine whether either were an “improvement to real
property.”
3.

“Final Completion” did not occur until the Final Plat for Subdivision No. 9
was recorded in early 2014.

Based on the foregoing, the “improvement to real property” in this matter was the Terra
Nativa Subdivision.

As discussed in BrunoBuilt’s prior memorandum, the Terra Nativa

Subdivision did not reach final completion until the spring of 2014. Plaintiff’s Opposition to
Defendants’ Motion to Enforce Settlement Agreement, or Alternatively, Motion for Summary
Judgment at pp. 17-18. As final completion did not occur until 2014 and BrunoBuilt’s complaint
was filed within two (2) years of the first sign of damage, BrunoBuilt’s claims were timely filed.
C. BrunoBuilt’s claims are not barred by the economic loss rule.
The Court determined that the economic loss rule bars BrunoBuilt’s negligence claim. This
holding was based on the Court’s determination that the Dempsey Lot and the BrunoBuilt Home
were the subject of the transaction at issue, damages to the BrunoBuilt Home had not been
demonstrated and that BrunoBuilt’s claim was based on defective property not rendition of
services. BrunoBuilt respectfully submits that the Court erred in reaching these conclusions.
1.

The Economic Loss Rule.

“The economic loss rule is a judicially created doctrine that applies to negligence cases.”
Path to Help, LLP v. Long, 161 Idaho 50, 63 (2016). “Unless an exception applies, the economic
loss rule prohibits recovery of purely economic losses in a negligence action because there is no
duty to prevent economic loss to another.” Id. Economic loss includes costs of repair and
replacement of defective property that is the subject of the transaction, as well as commercial loss
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for inadequate value and consequent loss of profits or use. Id. at 64. In contrast, damages for
personal injuries or harm to property that is not the subject of the transaction are not purely
economic losses. Id. Economic loss is always recoverable as a loss parasitic to personal injury or
property damage that is not the subject of the transaction. Id. In other words, economic losses are
recoverable in negligence cases so long as there is a personal injury or damage to property that is
not the subject of the transaction.
The legal meaning of “subject of the transaction,” within the context of the economic loss
rule, was a source of great confusion for Idaho litigants for many years. This confusion ended
with the Idaho Supreme Court’s decision in Aardema v. U.S. Dairy Systems, Inc., 147 Idaho 785
(2009). Aardema was a Rule 12 appeal.3/ Id. at 790. It was accepted by the Idaho Supreme Court
for the specific purpose of resolving the confusion resulting from its decision in Blahd v. Richard
B. Smith, Inc., 141 Idaho 296 (2005). The Aardema decision states,
[C]ase law indicates the word ‘transaction’ for purposes of the
economic loss rule, does not mean a business deal—it means the
subject of the lawsuit. However, if the subject of the transaction is
defined as the subject of the lawsuit essentially every claim would
be barred by the economic loss rule. Instead we read this overbroad
language from Blahd to mean that the underlying contract that is
the subject of the lawsuit is the subject of the transaction.”
Id. at 791, n. 2 (citations omitted) (emphasis added). The Court emphasized that it has always
“implicitly defined the ‘subject of the transaction’ by the subject matter of the contract” even if it
had not expressly done so in its prior decisions. Id.
The year after Aardema was entered, the Idaho Supreme Court confirmed said decision
and further explained the restricted application of the economic loss rule in Brian & Christie, Inc.

3/

Rule 12 appeals are “only accepted in the most exceptional cases with the intent to resolve ‘substantial legal
issues of great public interest or legal questions of first impression.’” Aardema at 790.
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v. Leishman Elec., Inc., 150 Idaho 22, 25 (2010). The difference between property damage, which
is recoverable under Idaho law, and economic loss, which is not recoverable, is that “property
damage encompasses damage to property other than that which is the subject of the transaction.
Economic loss includes cost of repair and replacement of defective property which is the subject
of the transaction, as well as the commercial loss for inadequate value and consequent loss of
profits or use.” Id. (emphasis added). It is “black letter law that a cause of action in negligence is
available for one whose chattel is lost or destroyed through the negligence of another.” Id. at 27.
The Court also restricted application of the economic loss rule by holding that it “does not apply
in cases involving negligent rendition of services because such cases do not involve the purchase
of defective property.” Id.
2.

The Economic Loss Rule Does Not Bar BrunoBuilt’s Claims Against Strata
Because The BrunoBuilt Home Suffered Damages And The Home Is Property
That Is Not The Subject Of The Transaction.

The Court determined that BrunoBuilt’s claims are barred by the economic loss rule
because BrunoBuilt has not suffered any damages to property that is not the subject of the
transaction. BrunoBuilt respectfully submits that this holding ignores and/or misapplies the Idaho
Supreme Court’s rulings in Aardema and Brian & Christie, as well as the facts of this case. To
the extent that this case involves the purchase of defective property and not the rendition of
personal services, BrunoBuilt purchased the Dempsey Lot and then constructed the BrunoBuilt
Home. The lot and home were not purchased as an integrated whole. Strata performed engineering
work on behalf of Terra Nativa for construction of the Terra Nativa Subdivision that was relied
upon and part of the construction of the Dempsey Lot. Strata did not, however, perform any
engineering work for construction of the BrunoBuilt Home.

As such, all damages to the

BrunoBuilt Home is damage to property that is not the subject of the transaction. Moreover,
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BrunoBuilt submits that this case involves the rendition of services rather than the purchase of
defective property.
a.

All Damage to the BrunoBuilt Home is Damage to Property That Was Not
the Subject of the Transaction Underlying This Litigation.

It appears from the Court’s Memorandum Decision that the Court equated the “subject of
the lawsuit” to the “subject of the transaction.” Additionally, despite the undisputed evidence that
BrunoBuilt did not purchase the Dempsey Lot and the BrunoBuilt Home via a single contract, the
Court considered the lot and home to be an integrated whole for purposes of the economic loss
rule.
i.

The Idaho Supreme Court Has Clarified That the “Subject of the
Transaction” Does Not The “Subject of the Lawsuit.”

As explained above, the Idaho Supreme Court has expressly rejected the circular reasoning
that the “subject of the transaction” equates to the “subject of the lawsuit.”
In this case, BrunoBuilt seeks damages arising from injuries to the physical structure of the
BrunoBuilt Home which appeared in July, 2018. Ex. 40 to the Stacey Dec. The undisputed
evidence is that when BrunoBuilt took equitable title to the Dempsey Lot, there was no home
constructed on the lot. Likewise, it is undisputed that Strata performed engineering services for
the Dempsey Lot and performed no engineering services for the BrunoBuilt Home.
As such, BrunoBuilt respectfully submits that equating the subject of this lawsuit to the
subject of the transaction is erroneous as a matter of law and ignores binding Idaho Supreme Court
precedent.
ii.

The Dempsey Lot And The BrunoBuilt Home Are Not Considered
An Integrated Whole For Purposes Of The Economic Loss Rule.

The Court has viewed the Dempsey Lot and the BrunoBuilt Home as an integrated whole
when determining that the economic loss rule bars BrunoBuilt’s negligence claim against Strata.
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This conclusion ignores the definition of “subject of the transaction” set forth in Aardema,
the material factual differences between the case at bar and the decisions of Blahd and Tusch
Enters., and caselaw from Idaho and other jurisdictions establishing that the Lots and Homes
should be treated as separate property.
(1)

Under Idaho Law, The Dempsey Lot And The BrunoBuilt
Homes Cannot be Treated as an Integrated Whole Unless
They Were Purchased Together as Part of the Underlying
Contract That is the Subject of the Litigation.

The plaintiffs in Blahd and Tusch Enters. purchased their respective properties with
structures already constructed upon them. The lot, house and defective foundation in Blahd were
all purchased from the same seller as part of the same transaction. See Blahd, 141 Idaho at
300-301. Likewise, the lot, three duplexes and parking lot in Tusch Enters. were also all purchased
from the same seller as part of the same transaction. See Tusch Enters., 113 Idaho at 40. As such,
any damage to the house in Blahd or to the duplexes and parking lot in Tusch Enters. was damage
to property that was purchased as part of the same transaction. Neither plaintiff suffered damages
to any property that was purchased separately.
The facts of the case at bar differ materially from the facts in Blahd and Tusch Enters. The
Dempsey Lot was unimproved bare ground when BrunoBuilt obtained legal title to the Dempsey
Lot. It was not until after that transaction that the BrunoBuilt home was constructed. Because the
Dempsey Lot and the BrunoBuilt Home were not purchased together, they cannot be considered
the subject of the same contractual transaction for purposes of the economic loss rule. Aardema,
174 Idaho 791.
It is also noteworthy that there is no evidence in this case that the BrunoBuilt Home was
defectively constructed.

BrunoBuilt alleges that Strata’s negligent rendition of engineering

services in the construction of the Subdivision has caused damages to the BrunoBuilt Home that
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were subsequently constructed upon the Dempsey Lot. To the extent that BrunoBuilt’s claims
against Strata arise out of the sale of defective property (rather than Strata’s negligent services) the
subject matter of the transaction was the purchase of Dempsey Lot.
Strata performed engineering services to Terra Nativa for the construction of the
Subdivision. Strata did not review and was not otherwise involved in any engineering for the
construction of the BrunoBuilt Home. BrunoBuilt, at the cost of hundreds of thousands of dollars,
constructed a home which has been damaged by the Landslide and no longer has any value. The
damages to the BrunoBuilt Home constitutes damage to property that is not the subject of the
transaction. Brian & Christie, 150 Idaho at 26.
Based upon the material factual differences between the case at bar, on the one hand, and
Blahd and Tusch Enters., on the other hand, the Dempsey Lot and BrunoBuilt Home cannot be
treated the same as the lots and buildings in Blahd and Tusch Enters. The BrunoBuilt Home is
separate property that was not the subject of the underlying transaction. As such, BrunoBuilt
respectfully submits that the Court erred when holding that the BrunoBuilt Home and the Dempsey
Lot are an integrated whole and that the BrunoBuilt Home was the subject of the transaction.
(2)

The BrunoBuilt Home Should be Treated as Separate
Property That is Not the Subject of the Transaction Under
Idaho Law.

Idaho caselaw establishes that the damage to the Home is damage to property that is not
the subject of the transaction. “[P]roperty damage encompasses damage to property other than
that which is the subject of the transaction. Brian & Christie, Inc. 150 Idaho at 25 (emphasis
added); see also inter alia: Aardema, 147 Idaho at 791; Stapleton, 153 Idaho at 742; Blahd, 141
Idaho at 300; Ramerth v. Hart, 133 Idaho 194, 196 (1999); Duffin v. Idaho Crop Improvement
Ass’n, 126 Idaho 1002, 1007 (1995); Salmon River Sportsman Camps, Inc. v. Cessna Aircraft Co.,
97 Idaho 348, 351 (1978).
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The Aardema v. U.S. Dairy Systems, Inc. decision provides a good example of the
distinction between unrecoverable damage to property constituting economic loss, and damages
to property that is not the subject of the transaction. 147 Idaho 785. In that case, Aardema Dairy
Farm contracted with U.S. Dairy Systems for the purchase and installation of an automated milking
system. Id. at 791. The milking system did not function properly and Aardema sued the
manufacturer of the machine and the electrician installing the machine for lost milk production,
reduction in milk quality, lost profits, and damage to the cattle that were milked. Id. at 791-92.
The court explained that “[m]erely alleging dissatisfaction with the quality of the milking system,
such as lower milk quality or production than expected, would constitute purely economic loss
[because] [w]ithout any physical damage to separate property, the loss is merely the product’s
failure to meet Aardema Dairy’s expectations.” Id. However, the alleged damages to the cows
constituted damages to property that was not the subject of the underlying contractual transaction,
which created a genuine question of fact for trial. Id. at 791-792.
U.S. Dairy attempted to argue that the cattle were part of the subject of the transaction
because the milking system was intended to be used on the cattle. Id. The Idaho Supreme Court
rejected this argument as “strained,” explaining that,

Id.

[T]he milking machines are the subject of the transaction.
Aardema Dairy did not contract with any of the defendants for the
cattle, but for the purchase, installation and operation of the
milking system. In this case, the subject matter of the contract is the
milking system and not the cattle that are milked.
The damages to the cows in Aardema are directly analogous to the damages that

BrunoBuilt has suffered to the BrunoBuilt Home. The Dempsey Lot and the BrunoBuilt Home
were not purchased as part of the same transaction. The Dempsey Lot was purchased and then the
BrunoBuilt Home was constructed on the lot. The Dempsey Lot is the defective property that is
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the subject of the underlying contractual transaction. The BrunoBuilt Home is separate property
that was damaged by Strata’s defective rendition of engineering services. The services Strata
provided were for the construction of the Dempsey Lot not the BrunoBuilt Home. As such,
BrunoBuilt’s damages are not barred by the economic loss rule under Idaho law.
Finally, although Hughes Custom Building, LLC v. Davey was decided by the Arizona
Court of Appeals, its analysis is directly on point and highly persuasive. 221 Ariz. 527, 533, 212
P.3d 865, 871 (Ct. App. 2009) (overruled on other grounds). The Hughes court considered
whether damages to houses that were caused by an engineer’s failure to properly inspect fill dirt
constitute economic loss or compensable damage to property, given that the lots and houses were
purchased separately. Id. After analyzing caselaw from several jurisdictions, the court ruled that
“the houses are separate property from the lots . . . therefore a claim for damage to those houses is
properly brought in tort. Id. “The ‘bargain’ in question was the purchase of the vacant lots and
the economic loss doctrine would bar a claim for damages consisting solely of damage to the lots—
not to the houses. That the lots were sold in contemplation that houses would be built on them
does not alter the analysis.” Id. at 871-872 (emphasis added).
The Arizona Court of Appeals’ ruling in Hughes is completely consistent with Idaho law.
The court analyzed the transaction underlying the litigation and determined that damage to the
houses was not be barred by the economic loss rule because the lots and houses were purchased
separately. This is the same conclusion that should be reached in the case at bar upon application
of the analyses set forth in Aardema and Brian & Christie, Inc. As such, BrunoBuilt respectfully
submits that the Court erred when it determined that the BrunoBuilt Home was the subject of the
transaction and that BrunoBuilt’s claim was barred by the economic loss rule.
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3.

The Economic Loss Rule Does Not Bar BrunoBuilt’s Claims Against Strata
Because This is a Rendition of Services Case Rather Than a Defective Property
Case.

“In circumstances involving the rendition of personal services the duty upon the actor is to
perform the services in a workmanlike manner.” Brian & Christie, Inc., 150 Idaho at 28. “If the
actor negligently damages another’s property in performing those services, the actor is liable for
such damage.” Id. Providers of professional services must adhere to an even more stringent
standard of care. Architects have “a duty to exercise such reasonable care, technical skill
and ability, and diligence as are ordinarily required of architects in the course of their plans,
inspections, and supervisions during construction for the protection of any person who foreseeably
. . . might be injured by the failure to do so.” Stephens v. Stearns, 106 Idaho 249, 256 (1984).
As such, Strata owed a duty to BrunoBuilt to exercise the ordinary skill of its profession and it is
a jury question whether that duty was breached. Id.
It is undisputed that Strata’s involvement in this case arises out of the performance of
professional engineering services that it performed on behalf of Terra Nativa. Strata did not sell
anyone property, defective or otherwise. BrunoBuilt does not have a contractual relationship
with Strata. As such, it is not incumbent upon this Court to protect the economic expectations of
the parties to any transaction and the economic loss rule does not apply. Adams v. United States,
449 Fed. Appx. 653, 659 (9th Cir. 2011) (applying Idaho law).
BrunoBuilt’s claims against Strata arise out of its rendition of professional services—they
do not arise out of any transaction between BrunoBuilt and Strata. BrunoBuilt respectfully submits
that the Court erred when it determined that this is a defective product case instead of a rendition
of services case.
///
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III.

CONCLUSION

For the reasons set forth herein, Plaintiff respectfully requests that the Court reconsider its
Memorandum Decision and Order on Motion to Enforce Settlement Agreement or, Alternatively,
for Summary Judgment and Motion for Relief under 56(d) entered on July 11, 2018.
DATED this 18th day of September 2018.
MCCONNELL WAGNER SYKES & STACEY PLLC

___/s/ Chad M. Nicholson______________
Chad M. Nicholson
Attorneys for Plaintiff BrunoBuilt, Inc.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 18th day of September 2018, a true and correct copy of
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Kevin J. Scanlan
DUKE SCANLAN HALL PLLC
1087 W. River St., Suite 300
Boise, Idaho 83702
Telephone (208) 342-3310
Facsimile (208) 342-3299
Counsel for Defendants

[ ] U.S. Mail
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___/s/ Chad M. Nicholson______________
Chad M. Nicholson
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COMES NOW Defendants Strata, Inc., Chris M. Comstock, H. Robert Howard, and
Michael G. Woodworth (collectively, “Strata Defendants”), through their undersigned counsel,
and respectfully submit the following memorandum of points and authorities in opposition to
Plaintiff’s Motion to Reconsider (“Motion to Reconsider”), which should be denied for the
reasons set forth herein.
I. INTRODUCTION
BrunoBuilt’s Motion to Reconsider is nothing more than a request for this Court to
second guess its well-reasoned opinion dismissing the frivolous claims asserted in this matter
with prejudice. The only new information submitted are documents obtained by BrunoBuilt’s
new counsel, rather dubiously, through discovery in the Sericati matter (a separate lawsuit not
involving BrunoBuilt) as a result of their representation of several other parties, including Paul
and Becky Rowan. The Rowans have specifically been adverse to BrunoBuilt in claims related
to this matter. Indeed, BrunoBuilt’s current counsel issued the demand to BrunoBuilt that
necessitated the Rowan covenant not to sue at issue in this matter. BrunoBuilt also asks this
Court to consider the opinions of experts retained on behalf of the Rowans and other parties in
Matthew & Stacy Sericati, et al. vs. Terra Nativa, LLP, et al., Ada County Case No. CV-OC2016-9068 (“Sericati Action”) from pg. 3, in second-guessing this Court’s reasoned opinion. For
the reasons set forth below, this motion should be denied.
The analysis, reasoning, and conclusions set forth in this Court’s July 11, 2018,
Memorandum Decision and Order on Motion to Enforce Settlement Agreement or, Alternatively,
For Summary Judgment and Motion for Relied Under 56(d) (“Memorandum Decision”), and
subsequent September 4, 2018, Order (“Order”) are supported by the factual record and
applicable law, warranting denial of BrunoBuilt’s Motion to Reconsider. With respect to this
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Court’s decision on the Motion to Enforce Settlement, BrunoBuilt does nothing more than
provide a self-serving recitation of alleged facts, cataloging its subjective expectations for the
settlement agreement it struck and how those expectations were not met, ignoring salient facts
concerning the parties’ settlement negotiations and ultimate agreement in order to do so. Idaho
law is clear that where, as here, the record reflects the parties’ intent to enter into a binding
settlement agreement to resolve BrunoBuilt’s claims against the Strata Defendants, the
subsequently stated subjective expectations of BrunoBuilt’s principal and its counsel will not
make that agreement any less enforceable. Thus, the Motion to Reconsider should be denied with
respect to enforcement of the settlement agreement.
Similarly, BrunoBuilt’s Motion to Reconsider this Court’s findings with respect to the
statute of limitations and statute of repose are nothing more than an effort to confuse the record
in this matter through the introduction of collateral documents, improperly used in this matter
after being obtain in discovery in another case where BrunoBuilt’s counsel represented an
adverse party. Regardless of their propriety, however, these documents demonstrate no
inconsistencies with this Court’s previous findings that Strata’s geotechnical engineering
services for the specific phase of the Nativa Terra subdivision in which the subject property is
located constitute an improvement for purposes of Idaho Code § 5-241; that such work was
completed on February 5, 2008; and, as a result, BrunoBuilt’s claims against the Strata
Defendants are barred by the applicable statute of limitations in this matter.
Finally, BrunoBuilt’s tortured interpretation of Idaho jurisprudence on the economic loss
doctrine, as well as its reliance on inapplicable foreign authority, does not warrant
reconsideration of this Court’s findings on the economic loss doctrine. As BrunoBuilt has
previously represented to this Court in this case and to others, as well as alleged in its Complaint

DEFENDANTS’ OPPOSITION TO PLAINTIFF’S MOTION TO RECONSIDER - 2
Page 728

and Demand for Jury Trial, there is no damage to the home that BrunoBuilt has constructed on
the Dempsey property. The damage in question is to the allegedly defective lot, which is the
subject of the transaction in this matter. Indeed, the alleged damage arises from increased
construction costs due to the condition of the lot and the inability to market the property due to
the condition of the surrounding area. Under the Idaho Supreme Court’s economic loss
jurisprudence, this constitutes a purely economic loss for which BrunoBuilt cannot recover.
Consequently, this Court should deny BrunoBuilt’s Motion to Reconsider in all respects
and proceed with entry of judgment as contemplated in this Court’s Order.
II. FACTUAL AND PROCEDURAL HISTORY
The relevant factual and procedural history concerning this matter and its predecessor
case is set forth in the Memorandum Decision and Defendants’ Statement of Material Facts in
Support of Motion to Enforce Settlement Agreement or, Alternatively, For Summary Judgment
(“SOF”), both of which are incorporated herein by reference as if set forth in full.
This Court issued its Memorandum Decision on July 12, 2018. Subsequently, on July 20,
2018, BrunoBuilt filed a Notice of Substitution of Counsel, identifying Rick L. Stacey and Chad
M. Nicholson of the firm McConnell, Wager, Sykes & Stacey, PLLC, as counsel of record for
BrunoBuilt in this matter in place of Christine M. Salmi of the law firm of Perkins Coie. Mr.
Stacey, Mr. Nicholson, and their firm also represented Paul and Becky Rowan concerning
several matters related to damage to their home located at 241 N. Alto Via Court, Boise, Idaho
(Lot 23, Block 6, Nativa Terra Subdivision No. 4), across the street from the subject property in
this matter (238 N. Alto Via Court, Boise, Idaho—Lot 26, Block 6, Nativa Terra Subdivision No.
4 (“Dempsey Lot”)). Complaint, ¶ 10.1 This included a claim against the Strata Defendants in the
Mr. Stacey and Mr. Nicolson actually represented several homeowners, in addition to the Rowans, in the Sericati
Action and other related matters.
1

DEFENDANTS’ OPPOSITION TO PLAINTIFF’S MOTION TO RECONSIDER - 3
Page 729

Sericati Action.
This representation included the negotiation of the covenant not to sue secured for
BrunoBuilt’s benefit from the Rowans, in which both Mr. Stacey and Mr. Nicholson were
directly involved. Mr. Stacey and Mr. Nicholson also represented the Rowans in making the
demand upon BrunoBuilt that brought about the need to secure the Rowan covenant not to sue in
the first place. Declaration of Counsel in Support of Defendants’ Motion to Enforce Settlement
and Motion for Summary Judgment (“Counsel Decl.”), Ex. A. Indeed, Mr. Stacey and Mr.
Nicholson, at one point, demanded that the covenant not to sue be removed from the Sericati
release agreement. Declaration of Counsel in Opposition to Motion to Reconsider, ¶¶ 3, Exs. A.
Mr. Stacey also demanded, at one point, that the Strata Defendants’ negotiations with BrunoBuilt
not be allowed to delay the settlement with his clients, including the Rowans, in any way. Id.,
Ex. B. Further, once the Sericati release agreement was executed, Mr. Stacey and Mr. Nicholson
made clear that they would be very selective about the circumstances in which the Strata
Defendants would be allowed to disclose the Sericati release agreement to third parties. Id., Ex.
C. This is information is relevant for the Court’s evaluation of these proceedings, given several
illusions to ignorance of the content and sufficiency of the Sericati release and the Rowan
covenant not to sue and argument that it was not disclosed, in spite of a clear record that
BrunoBuilt and its counsel have personal (and arguably privileged) knowledge of such
information, as follows:
•

“The fact that Scanlan did not immediately accept Johnson’s terms indicates that he had
not previously contemplated that BrunoBuilt would be identified in the covenant not to
sue.” See Memorandum in Support of Motion to Reconsider (“Bruno Memo”), at 5.

•

Apparently relying solely on Scanlan’s say-so, the Court found that “incorporated
therein” – i.e. in the Sericati release – “was a provision containing the Rowans’ covenant
not to sue BrunoBuilt.” Id. at 8.
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•

“Moreover, a copy of the purported covenant not to sue still has not been provided to
BrunoBuilt for its review.” Id.
On August 1, 2018, the Strata Defendants submitted a proposed Judgment to the Court,

based upon this Court’s Memorandum Decision, dismissing BrunoBuilt’s claims in this action
with prejudice. Subsequently, on September 4, 2018, this Court issued its Order, requesting that
the parties exchange mutual release agreements, with Pierringer clauses within 14 days of the
date of the Order. The Order also required the Strata Defendants to tender a signed copy of the
covenant not to sue BrunoBuilt issued by Paul and Becky Rowan within 14 days of the date of
the Order.
Within the days following issuance of the Order, the Strata Defendants counsel made
multiple attempts to contact BrunoBuilt’s counsel, leaving several voice messages that were not
returned. Declaration of Kevin J. Scanlan Regarding Compliance with September 4, 2018,
Order, ¶ 2. Receiving no response to telephone communications, on September 13, 2018, the
Strata Defendants’ counsel submitted a proposed release agreement and letter to BrunoBuilt’s
counsel requesting discussion of the same. Id., ¶ 3. The Strata Defendants’ counsel also tendered
a copy of the executed Sericati release to BrunoBuilt’s counsel via email on September 15, 2018.
Id., ¶ 4. BrunoBuilt’s counsel did not respond to any of these communications. Id., ¶ 5.
III. STANDARD FOR DECISION
“The district court has no discretion on whether to entertain a motion for reconsideration
pursuant to Idaho Rule of Civil Procedure 11(a)(2)(B) [now 11.2(b)(1)].” Fragnella v. Petrovich,
153 Idaho 266, 276, 281 P.3d 103, 113 (2012). When deciding a motion to reconsider, the
district court must consider any newly submitted admissible evidence or authority bearing on the
correctness of the prior order, but the motion need not be supported by new evidence or
authority. Id. “When a district court decides a motion to reconsider, ‘the district court must apply
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the same standard of review that the court applied when deciding the original order that is being
reconsidered.’” Westby v. Schaefer, 157 Idaho 616, 621, 338 P.3d 1220, 1225 (2014) (quoting
Fragnella, 153 Idaho at 276, 281 P.3d at 113.
The Idaho Supreme Court recently clarified the standard of review for motions to enforce
a settlement agreement in Seward v. Musick Auction, LLC, Docket No. 44543-2016, 2018 WL
4472732, at *7 (Idaho Sept. 19, 2018). A motion for enforcement of a settlement agreement is
treated as a motion for summary judgment when no evidentiary hearing has been conducted. Id.
When enforcement is sought via motion, “[s]uch motion seeks specific performance of the
settlement agreement or a declaration of the rights of the parties.” Id. Because these are claims
for equitable relief, there is no right to a jury trial. Id. As such, “the trial court as the trier of fact
is entitled to arrive at the most probable inferences based upon the undisputed evidence properly
before it and grant summary judgment despite the possibility of conflicting inferences.” Id.
(quoting Borley v. Smith, 149 Idaho 171, 176-77, 233 P.3d 102, 107-08 (2010)).
The statute of limitations and economic loss motions are governed by the summary
judgment standard set forth in Rule 56(a). Pursuant to Rule 56(a), “[t]he court must grant
summary judgment if the movant shows that there is no genuine dispute as to any material fact
and the movant is entitled to judgment as a matter of law.” Idaho R. Civ. P. 56(a). “A party
asserting that a fact cannot be or is genuinely disputed must support the assertion by” citing to
material in the record. Id. 56(c)(1). The cited material must be admissible in evidence. Id.
56(c)(2) & (4). An affidavit or declaration that is conclusory, based upon hearsay, or not
supported by personal knowledge is inadmissible to support a summary judgment motion. State
v. Shama Resources Ltd. P’ship, 127 Idaho 267, 271, 899 P.2d 977, 981 (1995). The
determination of admissible of evidence in the record to support or oppose a summary judgment
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motion is a matter within this Court’s discretion. Fragnella, 153 Idaho at 273, 281 P.3d at 110. A
court acts within its discretion when it: “(1) correctly perceive[s] the issue as one of discretion;
(2) act[s] within the outer boundaries of its discretion; (3) act[s] consistently with the legal
standards applicable to the specific choices available to it; and (4) reach[es] its decision by the
exercise of reason.” Lunneborg v. My Fun Life, 163 Idaho 856, 421 P.3d 187, 194 (2018).
IV. ARGUMENT
A. The settlement agreement between BrunoBuilt and the Strata Defendants is
valid and enforceable.
As this Court found in its Memorandum Decision, BrunoBuilt and the Strata Defendants
reached a valid and enforceable settlement agreement in which BrunoBuilt agreed to dismiss the
claims currently being pursued in this action in exchange for the Strata Defendants securing a
covenant not to sue from Paul and Becky Rowan. BrunoBuilt’s efforts to undermine that finding
are based upon nothing more than the subjective hopes of BrunoBuilt’s principal and its former
counsel and a misunderstanding of the Court’s role in deciding a motion to enforce a settlement
agreement. These issues are clarified by an examination of the Idaho Supreme Court’s recent
decision in Seward v. Musick Auction, LLC, supra, which aptly demonstrates why the Motion to
Reconsider should be denied.
In Seward, the parties mediated a wage claim, during which they reached an agreement
for dismissal of the case and execution of a release agreement in exchange for payment of a set
sum of money by the defendant. 2018 WL 4472732, at *1. The agreement was put on the record
before the court; however, no court reporter was present for this and, due to a technical error, the
audio recording of the hearing failed. Id. Subsequently, a dispute arose as to several terms of the
subsequently prepared written settlement agreement, including whether the plaintiff’s wife
would be a signatory and whether it would contain a confidentiality clause. Id. at *1-5. The
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plaintiff ultimately filed a motion to enforce the settlement agreement. Id. at *5. The defendant
contended that the agreement reached at mediation was only an agreement to agree, which had
ultimately failed when the parties could not reach a formal settlement agreement. Id. The district
court found an enforceable settlement between the parties and granted the motion, at which point
the defendant appealed. Id. at *5-6.
On appeal, the Idaho Supreme Court took the opportunity to clarify the various standards
of review that apply to settlement enforcement proceedings. Id. Specifically, the Court noted that
motions to enforce seek equitable relief, meaning there is no right to a jury trial and the trial
court serves as finder of fact, as necessary. Id. As such, “the trial court . . . is entitled to arrive at
the most probable inferences based upon the undisputed evidence properly before it and grant the
summary judgment despite the possibility of conflicting inferences.” Id. (quoting Borley v.
Smith, 149 Idaho 171, 176-77, 233 P.3d 102, 107-08 (2010)). Based upon this framework, the
Idaho Supreme Court rejected the defendant’s argument that the district court, in deciding the
motion to enforce the settlement agreement, had made an improper credibility determination. Id.
at *8. Instead, the Idaho Supreme Court found that the district court had properly disregarded
information set forth in affidavits submitted by the parties concerning the parties’ subjective
expectations concerning the settlement. Id.
Specifically, the Idaho Supreme Court found that the district court properly disregarded
statements concerning one party’s understanding of the release agreement that did not have any
objective basis in the record. Id. Instead, “[t]o arrive at the real intention of the parties, th[e]
Court “will consider the facts and circumstances out of which the contract arose, and will
construe the contract in the light of such facts and circumstances.” Id. (quoting Werry v. Phillips
Petroleum Co., 97 Idaho 130, 136, 540 P.2d 792, 798 (1975)). Ultimately, the Idaho Supreme
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Court found that the record reflected that the plaintiff had agreed to dismiss the action in
exchange for the payment of $15,000, which was sufficient to give rise to an enforceable
settlement agreement, despite subsequent disagreement about the terms of the written release
agreement or the parties’ subjective expectations concerning settlement. Id. This Court
presciently made the same finding in its Memorandum Decision, noting that “[s]ecret hopes and
wishes count for nothing. The status of a document as a contract depends on what the parties
express to each other and to the world, not on what they keep to themselves. Memorandum
Decision, at 12 (quoting Newkirk v. Vill of Streger, 536 F.3 771, 774 (7th Cir. 2008)).
A review of BrunoBuilt’s grounds for reconsideration of the Court’s order concerning the
settlement agreement reveals that it is based entirely upon the improper subjective beliefs of
BrunoBuilt’s principal, Robert Bruno, and its former counsel, Wyatt Johnson. See Memorandum
in Support of Motion to Reconsider (“Bruno Memo.”), at 6-11. Indeed, the Strata Defendants
previously objected to the consideration of the declarations in which these conclusory and selfserving statements were made because they ran afoul of the admissibility requirements of Rule
56 and case law interpreting the same. See Reply Memorandum in Support of Defendants’
Motion to Enforce Settlement or, Alternatively Motion for Summary Judgment, at 2-3 (citing
Idaho R. Civ. P. 56(c) (formerly set forth in Rule 56(e), requiring averments submitted in support
of motions for summary judgment to be admissible in evidence); Shama, supra (finding that
conclusory and self-serving affidavit testimony should not be considered in deciding summary
judgment motions)). The Strata Defendants renew that objection here.
The plain fact is that, as this Court found, the parties agreed that BrunoBuilt would
dismiss its claims against the Strata Defendants in exchange for the Strata Defendants obtaining
a covenant not to sue from Paul and Becky Rowan, with Mr. Johnson explicitly agreeing to that
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offer on January 9, 2017. See Memorandum Decision, at 14-15 (quoting Johnson’s statement that
“[d]uring my January 9 call with Mr. Scanlan, I advised him that BrunoBuilt would be willing to
dismiss its claims against Strata in exchange for a release from the Rowans, but . . . any
agreement to settle [] would be condition upon Strata securing a covenant not to sue that was
signed by the Rowans and expressly stated that BrunoBuilt was an intended third-party
beneficiary of that covenant.”). This Court further found that the covenant not to sue, the
language of which was provided to BrunoBuilt’s counsel and appears in the record of this action,
was indeed an express covenant for BrunoBuilt’s benefit by operation of law. Id. at 15.
Consistent with this agreement and Mr. Johnson’s declaration, the Court further found that
BrunoBuilt explicitly agreed on January 20, 2017, that the release it would provide would be a
Pierringer release, and that the parties had an agreement as of that date. Id. at 16 (quoting
Johnson Decl., ¶ 3.l).
Faced with clear evidence of a settlement agreement between the parties, as expressed in
the Court’s findings discussed above, BrunoBuilt fixates on the following points in an attempt to
escape its obligations under the parties’ agreement:
•

The Strata Defendants’ alleged refusal to agree to/provide a covenant not to sue
from Paul and Becky Rowan to which BrunoBuilt is an express third-party
beneficiary, Bruno Memo., at 5-9;

•

BrunoBuilt’s alleged withdrawal of its agreement to a Pierringer release, id., at 912;

•

The contention that the draft release agreements exchanged between the parties
contained additional terms, including confidentiality, that the parties did not
discuss, id. at 9-12; and

•

Bruno’s and Johnson’s subjective belief that an agreement had not been reached,
id. at 9, 11-12.

Each of these points is also refuted by the record in this matter, this Court’s well-reasoned
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findings in the Memorandum Decision, and applicable law.
With respect to the first contention, BrunoBuilt has failed to refute this Court’s finding
that the language of the covenant not to sue, as provided to BrunoBuilt in a March 3, 2017, letter,
operated to make BrunoBuilt an express third-party beneficiary to the Rowan covenant under
Idaho law. See Memorandum Decision, at 9, 15. Similarly, BrunoBuilt’s argument with respect
to provision of the covenant not to sue ignores the fact that it was provided with the complete
language of the covenant on March 3, 2017, along with a discussion of the legal effect of the
covenant similar to that set forth in the Memorandum Decision. See Counsel Decl., Ex. F, at 2.
After receiving this information, contrary to demanding that a signed copy of the covenant be
provided, as both Mr. Johnson and Mr. Bruno claim in their respective, self-serving declarations,
Mr. Johnson stated “It was very helpfu [sic] to have the language the Rowans agreed to. My
client is ready to proceed to complete the settlement process.” This evidence in the record
undermines Mr. Johnson’s and Mr. Bruno’s subjective beliefs concerning the provision of the
settlement agreement, which are to be disregard in any event under Seward.
Further, as BrunoBuilt’s current counsel is well aware, the Sericati release agreement in
which the Rowan covenant not to sue is contained is subject to a comprehensive confidentiality
clause, requiring specific consent from all parties to the release agreement before it could be
disclosed to BrunoBuilt. See Declaration of Counsel in Opposition to Motion to Reconsider, ¶ 5,
Ex. C.2 Given this burden, as well as custom and practice among civil litigators in this area that
the consideration for a release agreement is generally exchanged for a signed copy of the
agreement by the releasing party, the signed covenant not to sue had not yet been provided to

Indeed, the fact that Mr. Stacey and Mr. Nicholson even chose to advance this argument smacks of impropriety, as
it calls into question the validity of the agreement they negotiated on behalf of the Rowans. See Idaho R. Prof’l
Conduct 1.9 cmt. 1 (“Under this Rule, for example, a lawyer could not properly seek to rescind on behalf of a new
client a contract drafted on behalf of a former client.”).
2
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BrunoBuilt at the time it elected not to perform. Id., ¶ 6. BrunoBuilt’s breach of the settlement
agreement, however, is the only reason it was not provided with a signed copy of the Rowan
covenant not to sue.
Similarly, this Court has already dealt with BrunoBuilt’s nonsensical argument
concerning withdrawal of the Pierringer release, which contradicts the factual record in this
matter. Memorandum Decision, at 17. Specifically, the language in question states that
BrunoBuilt itself does not need a Pierringer release, not that it will not provide one to the Strata
Defendants. See Counsel Decl., Ex. H. Once again, BrunoBuilt has provided nothing but selfserving declaration testimony on this point, which cannot be relied upon to contradict the factual
record under Seward.
Similarly, the argument that the draft release agreement provided by the Strata
Defendants contained additional, unagreed upon terms is also disposed of by Seward and the
factual record in this matter. As noted in Seward, where, as here, the material terms of an
agreement have been reached, subsequent disagreement concerning the final written agreement
will not undermine a settlement. This Court has already found that the parties had reached a
settlement as early as January 10, 2017, with subsequent modifications agreed to as the release
agreement was prepared. Indeed, Mr. Johnson, on behalf of BrunoBuilt indicated his intention to
proceed with the settlement on March 9, 2017. See Counsel Decl., Ex. G. And, again, in response
to Mr. Griffiths’ June 9, 2017, inquiry as to whether Mr. Bruno, acting on behalf of BrunoBuilt,
had agreed to sign the release agreement, Mr. Johnson, acting as BrunoBuilt’s agent, replied on
June 14, 2017, “I’m just trying to get him [Mr. Bruno] chased down for signature.” Id., Ex. I.
BrunoBuilt does not address this issue, nor the fact that it coincides with the issuance of Judge
Moody’s decision in the Sericati action, Memorandum Decision, at 17, in its Motion to
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Reconsider. Given this clear indication of intent to execute the release agreement as drafted,
BrunoBuilt’s argument concerning additional terms in the agreement falls flat in the face of the
factual record. Consequently, Seward and the authority collected by this Court in the
Memorandum Decision support this Court’s finding that the release agreement is valid,
enforceable, and subject to execution as set forth in the Order. Memorandum Decision, at 11-16.
Thus, BrunoBuilt’s Motion to Reconsider should be denied with respect to the Motion to Enforce
Settlement Agreement.
B. All claims asserted by BrunoBuilt in this action are timed barred pursuant to
Idaho Code §§ 5-219(4) and 5-241.
As this Court found the in the Memorandum Decision, the argument advanced by
BrunoBuilt concerning the meaning of “improvement to real property” as set forth in Idaho Code
§ 5-241 flies in the face of the legislative intent behind that statute. As this Court noted, I.C. § 5241(a) was enacted ‘as a response to the greatly increased liability sustained by architects and
builders since the decline of the common law rule which ended their liability when the building
was completed and accepted by the owner.’” Memorandum Decision, at 22 (quoting Twin Falls
Clinic & Hosp. Bldg. Corp. v. Hamill, 103 Idaho 19, 25, 644 P.2d 341, 347 (1982)). This Court
also found that BrunoBuilt’s argument would fly in the face of this purpose where, as here, its
argument taken to its logical extreme would leave Strata subject to suit for work going back
more than 25 years until the Nativa Terra Subdivision is completed, which BrunoBuilt argues
has still not occurred. See id. at 22, 24-25.
All BrunoBuilt has succeeded in doing in support of its Motion to Reconsider is cluttering
the record with information that neither implicates the Dempsey Lot nor supports the conclusion
that the Strata Defendants’ work was completed in February 2008. Further, as discussed below,
the information submitted lacks foundation and should not be admitted. But regardless of
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whether this information is considered, BrunoBuilt’s claim is time-barred.
1. The Declaration of Rick L. Stacey in Support of Motion to Reconsider and the
exhibits thereto are not admissible on the issue of timeliness of claim or any other
issue.
As an initial matter, the Strata Defendants object to the consideration of the Declaration
of Rick L. Stacey in Support of Motion to Reconsider (“Stacey Decl.”) and the exhibits thereto on
this issue because Mr. Stacey lacks sufficient personal knowledge of those documents to lay
foundation for their consideration on summary judgment. In order for affidavit testimony to be
admitted on summary judgment, the affiant must show affirmatively that he is competent to
testify as to the matters stated. Posey v. Ford Motor Credit Co., 141 Idaho 477, 483, 111 P.3d
162, 168 (Ct. App. 2005) (“Affidavits supporting or opposing a summary judgment motion must
be made on personal knowledge, must set forth such facts as would be admissible in evidence,
and must show affirmatively that the affiant is competent to testify to the matters stated.”). An
affidavit that makes conclusory assertions of the affiant’s personal knowledge based on hearsay
is insufficient to meet this standard. Id.
Mr. Stacey’s declaration does not contain any substantive averments, apart from the
means through which he is familiar with the documents attached thereto. Without exception, the
documents submitted by Mr. Stacey were obtained by him through his representation of
Plaintiffs in the Sericati Action, which included the representation of Paul and Becky Rowan.
Stacey Decl., ¶ 2. This is the only purported basis for his personal knowledge of those
documents. As set forth above, supra p. 3-4, Mr. Stacey’s representation of the Rowan’s in the
events at issue in the Sericati action was directly adverse to BrunoBuilt, resulting in the issuance
of a demand letter to BrunoBuilt, which was later tendered to the Strata Defendants by
BrunoBuilt. Counsel Decl., Ex. B. Given the prohibitions on the use of information obtained in
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the course of representation of former clients where the current representation is potentially
adverse, the submission of such information to the court in this matter smacks of impropriety.
See Idaho R. Prof’l Conduct 1.9. Further, Mr. Stacey does not indicate how he is familiar with
the authenticity of the documents in question, apart from their production in discovery in
collateral matter. This warrants exclusion of Mr. Stacey’s declaration and the exhibits thereto
from consideration in this matter.
2. Regardless of what phase Strata’s work was focused upon, any improvement to
real property it provided was completed on February 5, 2008.
This Court previously found that Strata’s work on the Nativa Terra Subdivision was
performed in multiple phases pursuant to a series of contracts. Memorandum Decision, at 24.
The interrelationship between these phases and the work that Strata performed is explained in the
deposition of H. Robert Howard in the Sericati matter, a transcript of which was provided to the
Court during the May 15, 2018, hearing in this matter. In his deposition, at which BrunoBuilt’s
current counsel represented, among others, Paul and Becky Rowan, Mr. Howard was asked to
provide an explanation of the geotechnical and geologic analyses of the Nativa Terra subdivision
in relation to the requirements of the City of Boise Hillside Technical Report Submittal
Guidelines, available at https://publicworks.cityofboise.org/media/219887/7000_Hillside2.pdf
(last visited Oct. 2, 2018), during which he explained their relatedness.
Mr. Howard testified that the 1992 report, prepared by Howard Consultants, Inc., was a
“preliminary soil and geologic evaluation report” that was supplemented by a 1998 Strata report
as a result of the addition of some more land to the Nativa Terra subdivision. Howard Dep., at
12-13. Mr. Howard testified that the 2003 report was intended to be a final product associated
with a large portion of the land in the Nativa Terra subdivision, which includes what the Court
has referred to as Terra Nativa 4. Id. at 14, Stacey Decl., Ex. 24, at STRATA 009718 (setting

DEFENDANTS’ OPPOSITION TO PLAINTIFF’S MOTION TO RECONSIDER - 15
Page 741

forth Plate 1, referenced in Mr. Howard’s testimony, which includes the Dempsey Lot). Mr.
Howard testified he issued a letter on February 5, 2008, stating that, pursuant to a subsequent
contract between Terra Nativa, LLC and Strata for construction oversight services, Strata had
completed its construction oversight and determined that the recommendations in Strata’s 2003
report had been completed to Strata’s satisfaction. Howard Dep., at 72-76. As Mr. Howard has
testified via declaration in this matter, Strata did not perform any additional work on the Nativa
Terra subdivision project, apart from lot-specific evaluations, following the issuance of the
February 5, 2008, letter. Declaration of H. Robert Howard in Support of Defendants’ Motion to
Enforce Settlement Agreement, or Alternatively, Motion for Summary Judgment, ¶¶ 13, 15-17.
These evaluation were completed subject to contract with individual homeowners or builders and
did not include the Dempsey lot. Id.
The Court’s finding that final completion of any work affecting the Dempsey Lot
occurred on February 5, 2008, is consistent with the above information and case law interpreting
the term “final completion” as it is used in I.C. § 5-241(a). For example, in Stapleton v. Jack
Cushman Drilling & Pump Co. Inc., 153 Idaho 735, 740, 291 P.3d 418, 423 (2012), relied upon
the Memorandum Decision, the Idaho Supreme Court held that the term “construction of the
improvement,” used in reference to Idaho Code § 5-241(a) is focused on the work the defendant
was hired to perform, not the project as a whole. Id. There, the plaintiff sued the defendant for
negligence following the failure of a well the defendant had been hired to drill. Id. at 737, 291
P.3d at 420. The parties orally contracted for the drilling of the well in August 2006, which was
completed and capped the same month. Id. The plaintiff then constructed a house on the property
on which the well was built the following year and had the well connected to the house. Id. at
738, 291 P.3d at 421. After several years of problems with the well, which the plaintiff began to
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notice on January 2007, he filed suit against the defendant, asserting claims for negligence. Id.
As part of his claim, the plaintiff argued that his contract with the defendant was not
finally completed until the well was connected to his house in order to extend the point in time at
which Idaho Code § 5-241 would start to run. Id. at 739, 291 P.3d at 422. The plaintiff supported
this argument by making an assertion similar to that made by BrunoBuilt here, submitting a
declaration as follows:
5. In the summer of 2006, I called Bob Cushman and told him I
needed water for my property and asked him to drill a well and to
provide the water for my property in Mackay.
6. I am not a geologist or a well driller. I needed water for my
property, and I asked Bob Cushman to do everything necessary
to have water on the property.
7. When Bob Cushman constructed a well, there was nothing else
on the property but an empty land. I did intend, however, to build a
house on the property.
8. About a year later, I finally built a house on my property and
water from the well was connected to my house in Mackay.
Id. (emphasis added). The Idaho Supreme Court rejected the plaintiff's argument, noting that
“Mr. Stapleton’s argument is that the statute of limitations would not begin to run until
the contract was finally completed, not when the improvement was finally completed.” Id.
Instead, the court held that: ‘“[T]his claim deals with construction of a water well, not with
construction of a residence.’ The record is clear that construction of the well was finally
completed in August, 2006.” Id. (alternation in the original).
BrunoBuilt’s arguments are myopically focused on the “project as whole” rather than the
work that Strata actually performed, which runs afoul of Stapleton. As this Court has already
found, however, Strata’s work on Nativa Terra 4, where the Dempsey Lot is located, concluded
on February 5, 2008, with the issuance of the Confirmation of Construction Letter, meaning that
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its claims against Strata are timed-barred pursuant to I.C. §§ 5-219(4) and 5-241(a). Despite
BrunoBuilt’s best efforts to confuse the record in this matter, that finding should remain
undisturbed and BrunoBuilt’s Motion to Reconsider should be denied.
3. A recommendation for lot-specific analyses does not constitute a continuing
improvement sufficient to avoid triggering I.C. § 5-241.
In order to get around this well-reasoned finding, BrunoBuilt engaged in a tortured
interpretation of Strata’s geotechnical engineering reports to claim that Strata mandated that it
conduct lot specific geotechnical inspections of the Nativa Terra subdivision, meaning that its
work could not be completed until all lots were inspected. Bruno Opp., at 13-21. This argument
is, quite frankly, absurd. For example, the 1992 report, prepared by Howard Consultants,
explicitly states that the report is preliminary and “is not a substitute for site-specific geological
and soils engineering evaluations required for final design.” Stacey Decl., Ex. 7, at 3451. A
similar statement made in the 1998 Strata report is contained in a section entitled “Opinions and
Recommendations,” id., Ex. 8, at 1854, noting that “it is essential for Strata to continue to
perform evaluation of the individual lots as development is planned for them.” Id., Ex. 8, at
1877. This does not constitute a contract or other requirement that required Strata to perform this
work. This is true of all citations to the 1998 reports. See id., Ex. 10, at BC002033 (noting that
other geotechnical engineering firms could be become involved); Ex. 12, at STRATA 0581
(noting a desire to discuss future work on the project).
Indeed, the record is devoid of any evidence that Strata or Terra Nativa, LLP, the
developer, precluded any other geotechnical engineering firms from performing lot specific
assessments within the Nativa Terra subdivision. Most tellingly, this is demonstrated by the fact
that none of the parties involved in improvement of the Dempsey Lot had Strata perform a sitespecific geotechnical assessment, but instead utilized the services of MTI. See Second Amended
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Complaint and Demand for Jury Trial, Ada County Case No. CV01-16-22915, ¶¶ 42-46.
Further, the recommendation for subsequent site-specific development, upon which BrunoBuilt
focuses, is a requirement that is included within the City of Boise Hillside Technical Report
Submittal

Guidelines,

available

at

https://publicworks.cityofboise.org/media/219887/

7000_Hillside2.pdf, at 31-32 (last visited Oct. 2, 2018). Thus, any suggestion that Strata’s
recommendations that this requirement be complied with prevented completion of the
improvement on which Strata was working should be disregarded and BrunoBuilt’s Motion to
Reconsider should be denied.
C. The economic loss doctrine bars all of BrunoBuilt’s claims in this action.
BrunoBuilt’s tortured interpretation of Idaho economic loss jurisprudence does not
provide any justification for this Court to reconsider its well-reasoned opinion on the
applicability of the economic loss doctrine to bar BrunoBuilt’s claims in this matter. BrunoBuilt
contends that the Idaho Supreme Court’s holdings in Aardema v. U.S. Dairy Systems, Inc., 147
Idaho 785, 790, 215 P.3d 505, 510 (2009) and Brian & Christie, Inc. v. Leishman Electric, Inc.,
150 Idaho 22, 25, 244 P.3d 166, 169 (2010) somehow undermine this Court’s holdings on
economic loss as set forth in the Memorandum Decision. Bruno Memo., at 22-29. This argument
is not supported by the language of the cited case law, the allegations of the Complaint, or the
record in this action.
1. The subject of the transaction in this matter is the Dempsey Lot and the
residence to be constructed thereon, which is the subject of BrunoBuilt’s
contract with William and Anne Dempsey.
The applicability of the economic loss doctrine turns on the definition of the term,
“subject of the transaction.” In Aardema, the Idaho Supreme Court does indeed note that it is
clarifying the definition of “subject of the transaction” to mean “the underlying contract that is
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the subject of the lawsuit.” Aardema, 147 Idaho at 791 n.2, 215 P.3d at 511 n.2. Under this
definition in Aardema, a case involving allegations of damage to cattle and equipment as the
result of a malfunction of a milking machine, the Idaho Supreme Court found that the subject of
the transaction was the “purchase, installation, and operation of the milking machine,” for which
the plaintiff had contracted with the defendants, and not the cattle themselves. Id. at 791-92, 215
P.3d at 511-12. Similarly, in Brian & Christie, the Idaho Supreme Court found that the subject of
the transaction was the remodeling services for which the plaintiff had contracted with the
defendants, not the restaurant they already owned, which burned down in an electrical fire. 150
Idaho at 26, 244 P.3d at 170.
Critically, in each of these cases, the Idaho Supreme Court focused on the contract that
actually gave rise to the plaintiffs’ damages. See Aardema, 147 Idaho at 791-92, 215 P.3d at 51112 (finding that the plaintiff was not damaged by the purchase of cows, but by the purchase,
installation, and operation of the milking machine); Brian & Christie, 150 Idaho at 26, 244 P.3d
at 170 (finding that the purchase of the restaurant destroyed by fire was not the source of damage
caused by a subsequent contract for services, which were negligently rendered). In essence, this
is a temporal distinction, focusing on the transaction most recently entered into by the plaintiff
related to the alleged damage, not some collateral transaction removed in time from the injury.
Here, an examination of BrunoBuilt’s Complaint shows that the relevant contract for
purposes of determining the subject of the transaction is BrunoBuilt’s contract with William and
Anne Dempsey for construction of a home on the Dempsey Lot, pursuant to which BrunoBuilt
acquired legal title to the Dempsey Lot. The relevant allegation is set forth in paragraph 10,
which provides as follows:
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I 0.

Pursuant and subject to a contract with William and Ann Dempsey ("Dempseys"),

BrunoBuilt holds legal title to and constructed a residence upon Lot 16, Block 6, Terra
Nativa Subdivision No. 4, Ada County, Idaho, also known as 238 N. Alto Via Court, Boise,
Idaho (the "Dempsey Lot"). Upon completion of the construction of the residence,
Brw10Built is to reconvey the property to Dempseys in exchange for full payment of the
contract price.

Complaint, ¶ 10. This is supported by the remaining allegations of the Complaint, which focus
on damages to BrunoBuilt flowing from this contract:
20.

As a direct and proximate result of the Strata Defendants professional negligence,

BrunoBuilt has suffered damages in the fonn of increased cost of construction, including
additional testing and inspection, increased interest costs, the construction of a retaining
wall and other related expenses that would not have otherwise been incurred. BrunoBuilt's
damages also include lost market value of the Dempsey Lot and improvements constructed
on that lot. These damages are in such amount as will be proven at trial, which is not less
than the jurisdictional minimum for the District Court.

Id., ¶ 20.
These damages flow from the Dempsey contract, which was entered into years after the
professional services provided by Strata to a third party, Terra Nativa, LLC, had been completed.
The Dempsey contract provides the basis for BrunoBuilt’s alleged damages and right to
recovery. As such, the subject of the Dempsey contract, the Dempsey Lot and the residence
BrunoBuilt contracted to construct upon it, are the subject of the transaction. This Court’s
findings in the Memorandum Decision and its May 22, 2018, Memorandum Decision and Order
on Motions for Summary Judgment, to Strike, and For Relied Under 56(d) in Case No. CV01-1622915 (“Kleinfelder Decision”), at 19-21, are consistent with analysis.
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2. Because the subject of the transaction is the Dempsey Lot and the home to be
constructed on it, BrunoBuilt’s claimed damages are barred by the economic
loss doctrine.
Contrary to BrunoBuilt’s intimation, Bruno Opp., at 22, while the Idaho Supreme Court
indicated that it was clarifying its method for defining “subject of the transaction” from the
manner in which it did so in Blahd v. Richard B. Smith, Inc., 141 Idaho 296, 108 P.3d 996
(2005), the Idaho Supreme Court has not overruled Blahd, which remains controlling in this
matter. See Brian & Christie, 150 Idaho at 28, 244 P.3d at 172 (citing Blahd with approval
following the decision in Aardema and refusing to apply Aardema). The only difference between
this matter and Blahd is the timing of the construction of the home, as Blahd dealt with an
existing home, purchased by the plaintiffs in that action. BrunoBuilt has fixated on this point to
argue that this Court cannot rely upon Blahd to find that its claims are barred by economic loss,
Bruno Opp., at 25; however, this argument ignores the “subject of the transaction” analysis
above. As BrunoBuilt argues, based upon Aardema, the focus in determining the subject of the
transaction is on the subject of the contract that gives rise to the litigation. 147 Idaho at 791-92,
215 P.3d at 511-12.
Here, just as in Blahd, as alleged in paragraph 10 of BrunoBuilt’s Complaint, both the
Dempsey Lot and the subsequently constructed house are the subject of a single contract, which
defines the subject of transaction in this matter and places this case, just as this Court previously
found, on all fours with Blahd. Memorandum Decision, at 26-27; Kleinfelder Decision, at 20-21.3
Further, even if the subject of the transaction was solely the Dempsey Lot, BrunoBuilt has
previously conceded that there was no physical damage to the house, meaning, as this Court
found, all damages in this matter are non-recoverable economic losses to the subject of the
The foreign authority relied upon by BrunoBuilt, Hughes Custom Building, LLC v. Davey, 212 P.3d 865 (Ariz. Ct.
App. 2009) is in direct contradiction to established authority of the Idaho Supreme Court, i.e. Blahd, and, as such,
has no applicability in this matter.
3
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transaction, the Dempsey Lot. Kleinfelder Decision, at 20 (“It is undisputed that the house itself
has suffered no physical damage as a result of the landslide.”).
Indeed, it is strange that BrunoBuilt has relied so heavily upon the Idaho Supreme
Court’s decision in Brian & Christie to attack this Court’s Memorandum Decision, as the
reasoning of the Memorandum Decision is entirely consistent with Brian & Christie. Bruno
Opp., at 22-23; Kleinfelder Decision, at 17-19. Brian & Christie makes a clear distinction for
cases in which the alleged defect or action giving rise to damage is inherent in property that is
the subject of the transaction and those cases in which damage to property occurs as a result of
services that are the subject of the transaction. 150 Idaho at 27, 244 P.3d at 171. The focus is on
whether the plaintiff has acquired the alleged defective property or service through the contract
that is the subject of the transaction. Id.
In Brian & Christie, the court found that the economic loss doctrine did not apply
because the damaged property was already owned by the plaintiff and it was damaged by the
services that were the subject of the transaction. Id. at 27-28, 244 P.3d at 171-72. Similarly, in
Aardema, some of the claimed damage was to cattle that the plaintiff already owned that were
injured by the milking equipment that was the subject of the transaction. 147 Idaho at 791-92,
215 P.3d at 511-12. This represents a different situation from cases like Blahd, where the
plaintiffs’ alleged damages flow from the property that is the subject of the transaction—which
was acquired through the contract at issue in the litigation with some existing defect. The
appropriate remedy in those cases is for the injured party to seek redress from those with whom
it has a contractual relationship. Here, that is not the Strata Defendants. BrunoBuilt has not
engaged in a transaction with the Strata Defendants related to this action. Its only transaction is
with the Dempseys and those with whom BrunoBuilt contracted to construct the contracted-for
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improvements upon the Dempsey Lot. Indeed, BrunoBuilt has recognized that reality, initiating
litigation against virtually every party with any connection to the Dempsey transaction, including
the Dempseys themselves, BrunoBuilt, Inc. v. Dempsey, Ada County Case No. CV01-17-23686,
and those with whom it contracted to prepare the lot, including MTI and its engineers, Erstad
Architects, and Briggs Engineering. See Second Amended Complaint and Demand for Jury Trial,
Ada County Case No. CV01-16-22915.
Based upon these considerations, reconsideration of this Court’s well-reasoned
Memorandum Decision on economic loss is not warranted and BrunoBuilt’s Motion to
Reconsider should be denied.
CONCLUSION
For the foregoing reasons, the Strata Defendants’ respectfully request that BrunoBuilt’s
Motion to Reconsider be denied and that this Court proceed with entry of judgment as outlined in
the Order.
DATED this 2nd day of October, 2018.
DUKE SCANLAN & HALL, PLLC
By

/s/ Kevin J. Scanlan
Kevin J. Scanlan – Of the Firm
Kevin A. Griffiths – Of the Firm
Attorneys for Defendants Strata, Inc.,
Chris M. Comstock, Michael G. Woodworth and
H. Robert Howard
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 2nd day of October, 2018, I electronically filed the
foregoing document using the iCourt E-File system, which sent a Notice of Electronic Filing to
the following persons:
Richard L. Stacey
Chad M. Nicholson
McCONNELL WAGNER SYKES & STACEY PLLC
827 E. Park Boulevard, Suite 201
Boise, ID 83712
Telephone (208) 489-0100
Attorneys for Plaintiff

D
D
D

IZ!

U.S. Mail, Postage Prepaid
Hand Delivered
Facsimile (208) 489-0110
iCourtlEmail
stacey@mwsslawyers.com;
nicholson@mwsslawyers.com;
white@mwsslawyers.com

Isl Kevin J. Scanlan
Kevin J. Scanlan
Kevin A. Griffiths
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Electronically Filed
10/2/2018 4:49 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Lori Ferguson, Deputy Clerk

Kevin J. Scanlan
ISB #5521; kjs@dukescanlan.com

Kevin A. Griffiths
ISB #8187; kag@dukescanlan.com

DUKE SCANLAN & HALL, PLLC
1087 West River Street, Suite 300
P.O. Box 7387
Boise, Idaho 83707
Telephone (208) 342-3310
Facsimile (208) 342-3299

Attorneys for Defendants Strata, Inc., Chris M Comstock,
Michael G. Woodworth and H Robert Howard

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
BRUNOBUILT, INC., an Idaho corporation,
Case No. CV0l-17-17395

Plaintiff,
vs.
STRATA, INC.; CHRISM. COMSTOCK; H.
ROBERT HOWARD; MICHAEL G.
WOODWORTH;

DECLARATION OF COUNSEL
OPPOSITION TO MOTION TO
RECONSIDER

Defendants.

STATE OF IDAHO )
: ss.
County of Ada
)
Kevin J. Scanlan states as follows:
1.

I am an attorney duly licensed to practice law in the State of Idaho, and an

attorney at the law firm of Duke Scanlan & Hall PLLC, counsel for Defendants in this matter. I
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have personal knowledge of the facts set forth in this declaration.
2.

I have represented the Defendants in this matter in Sericati, et al. v. Strata, Inc., et

al., Ada County Case No. CV OC 16-09068; BrunoBuilt, Inc. v. Strata, Inc., et al., Ada County
Case No. CV01-16-22915; and this action.
3.

Attached hereto as Exhibit A is a true and correct copy of a December 8, 2016,

email from Chad Nicholson to me. This email included a proposed draft settlement agreement as
an attachment in which Mr. Nicholson proposed deletion of the BrunoBuilt covenant not to sue
to be provided by his clients, Paul and Becky Rowan.
4.

Attached hereto as Exhibit B is a true and correct copy of a January 3, 2017,

email between Rick Stacey and myself.
5.

During the course of settlement negotiations, Mr. Stacey and Mr. Nicholson made

clear to me that they, on behalf of their clients in the Sericati action wanted to avoid disclosure
of the Sericati settlement agreement to non-parties to that agreement, if at all possible, as
reflected in the February 23, 2017, email attached hereto as Exhibit C.
6.

Based upon my twenty-two years of experience in the Fourth Judicial District of

the State of Idaho, it is my custom and practice not to provide the consideration for a settlement
until the parties have finalized and executed the release agreement setting forth the written terms
of that settlement.
I swear under penalty of perjury that the foregoing is true and correct.
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DATED this 2nd day of October, 2018.
DUKE SCANLAN & HALL, PLLC

By

/s/ Kevin J. Scanlan
Kevin J. Scanlan - Of the Firm
Kevin A. Griffiths - Of the Firm
Attorneys for Defendants Strata, Inc.,
Chris M Comstock, Michael G. Woodworth and
H Robert Howard

****

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 2nd day of October, 2018, I electronically filed the
foregoing document using the iCourt E-File system, which sent a Notice of Electronic Filing to
the following persons:
Richard L. Stacey
Chad M. Nicholson
McCONNELL WAGNER SYKES & STACEY PLLC
827 E. Park Boulevard, Suite 201
Boise, ID 83712
Telephone (208) 489-0100
Attorneys for Plaintiff

D
D
D

U.S. Mail, Postage Prepaid
Hand Delivered
Facsimile (208) 489-0110
~ iCourt/Email
stacey@mwsslawyers.com;
nicholson@mwsslawyers.com;
white@mwsslawyers.com

/s/ Kevin J. Scanlan
Kevin J. Scanlan
Kevin A. Griffiths
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EXHIBIT A
Subject:
Attachments:

FW: Sericati, et al./STRATA, et al. Revised Release
Release Agreement (12-02-2016) plaintiff's revision plus MWSS.doc; Release Agreement
(12-02-2016) plaintiff's revision plus MWSS.pdf

Begin forwarded message:
From: Chad Nicholson <nicholson@mwsslawyers.com>
Date: December 8, 2016 at 4:18:33 PM MST
To: Kevin Scanlan <kjs@dukescanlan.com>
Cc: Rick Stacey <stacey@mwsslawyers.com>, Eric Rossman <erossman@rossmanlaw.com>, Kevin
Griffiths <KAG@dukescanlan.com>
Subject: Sericati, et al./STRATA, et al. Revised Release
Kevin,
Attached is a red‐line and pdf version of the Release our clients have approved. As Rick indicated in his
voicemail, the revisions are intended to clarify and simplify the language of the release. While we do
not expect the changes will be objectionable to your clients, if there is an objection, please call us to
discuss.
Thank you.
CMN
CHAD M. NICHOLSON
ATTORNEY
McCONNELL WAGNER SYKES + STACEY, PLLC
827 E. Park Blvd., Ste. 201
Boise, Idaho 83712
PHONE: (208) 489.0100
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EXHIBIT B
From:
Sent:
To:
Subject:

Kevin Scanlan
Tuesday, October 2, 2018 4:13 PM
Kay Lynn Moorhouse
FW: Strata Settlement

Kevin J. Scanlan

+

DUKE·SCANLAN·HALL, .

108,7 W. Rl,VE~ STREET I SUITE 300 I BOISE, ID 83702 P.O. BOX 7387 I BOIS'E, ID 83707

208.342.3310 PH:ONE I 208.342.3299 FAX I WWW.DUKJESCA:NLANH~LL:COM

CONFIDENTIALITY NOTICE: This electronic mail message and any attachments are confidential and may also contain privileged attorneyclient information or work product. The message is intended only for the use of the addressee. If you are not the intended recipient, or the
person responsible to deliver it to the intended recipient, you may not use, distribute, or copy this communication. If you have received the
message in error, please immediately notify us by reply electronic mail or by telephone at 208-342-3310, and delete this original message.

From: Rick Stacey <stacey@mwsslawyers.com>
Sent: Thursday, January 5, 2017 11:24 AM
To: Kevin Scanlan <kjs@dukescanlan.com>
Cc: Kevin Griffiths <KAG@dukescanlan.com>
Subject: Strata Settlement
Kevin. Consistent with our discussion yesterday afternoon, this email is to confirm that my clients are in agreement to
proceed with the settlement without requiring a mutual release of claims. This agreement is contingent upon your
representations that this concession will allow the settlement to proceed without resolution of the Brunobuilt
claims. Should the insurance company breach the previously agreed upon settlement terms by requiring settlement of
the Brunobuilt complaint as a pre‐condition to finalizing the settlement, my clients expressly reserve their rights to
maintain all claims against Strata, the homebuilders and Strata’s engineers.
I understood from our conversation you expect to have a final version of the settlement agreement for us sometime
tomorrow. I look forward to receiving it then.
Thanks.
RICK L. STACEY
ATTORNEY
McCONNELL WAGNER SYKES + STACEY, PLLC
827 E. Park Blvd., Ste. 201
Boise, Idaho 83712
PHONE: (208) 489.0100
The link ed image cannot be display ed. The file may hav e been mov ed, renamed, or deleted. Verify that the link points to the correct file and location.

MWSSLAWYERS.COM
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CONFIDENTIALITY NOTICE: This e-mail and any attachments may contain confidential or privileged information. If you are not the intended recipient,
you are not authorized to use or distribute any information included in this e-mail or its attachments. If you receive this e-mail in error, please delete it
from your system and contact the sender.

!SIG:586e8f51192459553227327!
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EXHIBIT C
From:
Sent:
To:
Cc:
Subject:

Rick Stacey <stacey@mwsslawyers.com>
Thursday, February 23, 2017 4:53 PM
Kevin Scanlan; Eric Rossman; Chad Nicholson
Erica Phillips; Jason Carroll; Kay Lynn Moorhouse; Kevin Griffiths
RE: Sericati v. Strata

Kevin. My preference is to keep it confidential but we’ve already agreed that you could disclose its terms to Don since
you expected some push back. If its necessary to disclose the agreement in order to get a party to execute the
stipulation we won’t object to its disclosure.
RICK L. STACEY
ATTORNEY
McCONNELL WAGNER SYKES + STACEY, PLLC
827 E. Park Blvd., Ste. 201
Boise, Idaho 83712
PHONE: (208) 489.0100
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MWSSLAWYERS.COM
CONFIDENTIALITY NOTICE: This e-mail and any attachments may contain confidential or privileged information. If you are not the intended recipient,
you are not authorized to use or distribute any information included in this e-mail or its attachments. If you receive this e-mail in error, please delete it
from your system and contact the sender.

From: Kevin Scanlan [mailto:kjs@dukescanlan.com]
Sent: Thursday, February 23, 2017 3:22 PM
To: Rick Stacey <stacey@mwsslawyers.com>; Eric Rossman <erossman@rossmanlaw.com>; Chad Nicholson
<nicholson@mwsslawyers.com>
Cc: Erica Phillips <ephillips@rossmanlaw.com>; Jason Carroll <jcarroll@rossmanlaw.com>; Kay Lynn Moorhouse
<klm@dukescanlan.com>; Kevin Griffiths <KAG@dukescanlan.com>
Subject: RE: Sericati v. Strata
Dear Rick:
Don Farley has requested a redacted copy of the release as well. Please confirm that I can provide that to him, so long
as the financial details are redacted. Eric has indicated that he is agreeable to us doing so. Thanks.
Best regards,
Kevin

Kevin J. Scanlan
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DUKE·SCANLAN

HALL ""c

1087 W. RIVER STREET I SUITE 300 J BOISE. ID 837021 P.O. BOX 73871 BOISE, ID 83707
208.342.3310 P ONE J208.342.3299 FAX I WWW.DUKESCANLANHALLCOM
CONFIDENTIALITY NOTICE: This electronic mail message and any attachments are confidential and may also contain privileged attorneyclient information or work product. The message is intended only for the use of the addressee. If you are not the intended recipient, or the
person responsible to deliver it to the intended recipient, you may not use, distribute, or copy this communication. If you have received the
message in error, please immediately notify us by reply electronic mail or by telephone at 208-342-3310, and delete this original message.

From: Rick Stacey [mailto:stacey@mwsslawyers.com]
Sent: Thursday, February 23, 2017 2:55 PM
To: Eric Rossman; Chad Nicholson; Kevin Scanlan
Cc: Erica Phillips; Jason Carroll
Subject: RE: Sericati v. Strata

My preference is to keep it confidential but we’ll agree to producing a redacted copy if that will get everyone to sign the
stip to dismiss.
RICK L. STACEY
ATTORNEY
McCONNELL WAGNER SYKES + STACEY, PLLC
827 E. Park Blvd., Ste. 201
Boise, Idaho 83712
PHONE: (208) 489.0100
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MWSSLAWYERS.COM
CONFIDENTIALITY NOTICE: This e-mail and any attachments may contain confidential or privileged information. If you are not the intended recipient,
you are not authorized to use or distribute any information included in this e-mail or its attachments. If you receive this e-mail in error, please delete it
from your system and contact the sender.

From: Eric Rossman [mailto:erossman@rossmanlaw.com]
Sent: Thursday, February 23, 2017 1:54 PM
To: Chad Nicholson <nicholson@mwsslawyers.com>; Rick Stacey <stacey@mwsslawyers.com>; kjs@dukescanlan.com
Cc: Erica Phillips <ephillips@rossmanlaw.com>; Jason Carroll <jcarroll@rossmanlaw.com>
Subject: Sericati v. Strata
I just talked with Mike Ramsden. It sounds like they will consent to dismissal of Strata. He does want a redacted copy of
the settlement agreement; however. Any objections to providing it to him?

Eric S. Rossman
Rossman Law Group PLLC
737 N. 7th St.
Boise, Idaho 83702
208‐331‐2030 Office
208‐342‐2170 Fax
erossman@rossmanlaw.com
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www.rossmanlaw.com

Confidentiality Notice: This email message may contain confidential and privileged information exempt from disclosure
under applicable law. If you have received this message by mistake, please notify us immediately by replying to this
message or telephoning us, and do not review, disclose, copy, or distribute this message. Thank you.

!SIG:58af75cd192455143219852!
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NOV O6 2018

fN THE DI TRlCT COU RT OF THE FOURTH JUDI IAL DI TRICT OF THE TA'tE OF
IDAHO
D FOR THE COU TY OF ADA
CHRISTOPHER D. RICH, Cl•rk
•

By EMILY CHILD
OEPU'"Y

BR

OB ILT. TN ., an Idaho corporation,
Plaintiff,

Case o. CV0l-17-17395
MEMORANDUM DECI IO A D ORDER
0
OTIO TO R CO IDER

TRATA. C.; CHRl M. OM TO K: H.
ROBERT HOWARD; MICHA EL
WOODWORTH,
Defendants.

I.

I TRODUCTIO
At issue in this case is a single claim for negligence again t trata, Inc., an engineering

firm that performed geotechnical engineering for what has been referred to in this litigation as
the Terra

ativa project, as well as trata's employees (collectively." trata Defendants").

amely. Bruno Built claims that the trata Defendants failed to identify and account for preexi ting landslide conditions in the area. On July 11, 201 8, this Court issued its Memorandum
Decision and Order on the trata Defendants' motion to enforce a settlement agreement or.
alternati vely, for ummary j udgment. ("Order"). In the Order, thi Court concluded that the
parties reached an enforceable settlement agreement under which BrunoBuilt agreed to release
its claims against the trata Defendant . Altemati ely. the Court found summary judgment in the
trata Defendant ' favor warranted becau e the negligence claim was barred by the statute of
limitations and economic los rule.
BrunoBuilt

eks recon ideration of the three grounds for dismissal set forth in the Order.

BrunoBuilt first contends there are genuine issues of material fact as to whether an enforceable
agreement was entered into between the parties. econd, BrunoBuilt argues that the Court erred
in concluding that the "improvement" for purposes of the statute of repose was Terra

ati a 4 as

oppo ed to the entire Terra ativa project. Finally. BrunoBuilt argues the Court erred in applying
the economic loss rule by considering the subject o f the transaction to be both the lot and the
subsequently built home.

1
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A hearing on BrunoBuilt's motion was held on October 9, 2018 after which the Court
took the matter under ad isement.

11.

TA DAROS
When a district court decides a motion to rccon idcr under IR P I l .2(b)( 1). it must apply

the same tandard of review it applied when deciding the original order that is being
rccon idered. Westby v. Schaefer. 157 Idaho 616,621.338 P.3d 1220. 1225 (2014). At the time
the ourt is ued the Order. the standard with regard to enforcement of settlement agreements
was conflicting. Case law indicated that the proper standard to apply where no cvidentiary
hearing had been conducted was the same as that applied to summary judgment motions.
Vanderford Co. v. Knudson. 150 Idaho 664, 67 1, 249 P.3d 857, 864 (20 11 ). As such. the Court
applied a ummary judgment standard to both the enforcement of the settlement agreement and
the motion for summary judgment.
Recognizing that a motion to enforce a settlement agreement effectively eeks specific
performance or a declaration of parties' rights-equitable claims to which there is no right to a
jury trial- the ldaho upreme Court recently took the opportunity to clarify the applicable
standard. to wit:
[T)he trial court as the trier of fact i entitled to arri e at the most probable
inferences based upon the undi puted e idence properly before it and grant the
summary j udgment despite the possibility of conflicting inference . Thi ourt
freely re iews the entire record that was before the di trict court to determine
whether either side wa entitled to j udgment as a matter of law and whether
inference drawn by the district court are reasonably supported by the record.
eward v. Mu ick A uc1ion, LLC, 164 Idaho 149. 426 P.3d 1249, 1255-56 (201 8).
As such. insofar as BrunoBuilt' motion to reconsider applies to the motion to enforce the
·ettlement agreement, this newly articulated standard govern thi Court' analysis. With regard
to the other bases for dismissal, the Court will continue to appl., the time-te ted ummar
j udgment standard, as et forth on page 2 of the Order and incorporated herein.

Ill.

ALY~ I
A motion for reconsideration under IRCP l l.2(b )(1) "is a motion which allows the court-

when ne, law is applied to previously presented facts. when new facts arc applied to pre iou ly
presented law. or any combination thereof.- to reconsider the correctness of an interlocutory

order." .Johnson v. . Idaho Coll., 153 Idaho 58. 62, 278 PJd 928, 932 (2012). The trial court
2
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should take into account any new facts presented by the moving party that bear on the
correctness of the interlocutory order.

oeur d'Alene Mining Co. v. First ar. Bank 0/1 . Idaho,

118 Idaho 812. 823. 800 P .2d I 026, I 03 7 ( 1990). Howe er. th basis for a motion to recon ider
need not always rest on new law or new facts. A trial court can be properly~ kcd to reconsider
its own interlocutory orders for facial error or errors of law. Johnson v. Lamhros. 143 Idaho
468. 472, 147 P.3d 100, 104 (Ct. App. 2006).
A. Enfo rcement of ettlement Agree ment
Based on the declarations submitted by coun el for the negotiating parties-Kevin
canlan for the trata Defendants and Wyan John on for BrunoBuilt-this Court concluded in

it Order that the parties entered into an enforceable settlement agreement no later than January
20.2017 and agreed to a single modification some months later. pecifically, the Court found the
material terms agreed to as of January 20. 2017 were that, as part of the ettlement of the ericali
1

action , the trata Defendants would secure from the Rowans a covenant not to sue BrunoBuilt
for the landslide damage caused to the Rowan ' home. In exchange. BrunoBuilt would pro ide
the trata Defendants with a Pierringer release. ounsel for the parties later modified the
agreement to impose an additional requirement for the trata Defendants to provide BrunoBuilt
with a release of claim .
In moving for reconsideration. BrunoBuilt contend that the Court overlooked genuine
is ues of material fact that impact whether an enforceable settlement agreement was formed
between the parties at any point. BrunoBuilt argues that there is a factual di pule as to whether
the parties reached an enforceable ettlement agreement by January 20th because there was no
meeting of the mind a to: I), hether BrunoBuilt would be expressly identified as a third-party
beneficiary of the Rowan' covenant not to sue, and; 2) the timing and method of deli er of the
covenant not to sue to BrunoBuilt. It argues there was no enforceable settlement agreement
th

reached after January 20 bccau e the parties had not reached agreement as to: l) whether
BrunoBuilt would provide the trata Defendant with a Pierringer release. and: 2) whether the
ettlement agreement would contain a confidentiality provision. Further, BrunoBuilt argue there
i a question of fact as to whether the co enant not to sue-which had been procured by the
. trata Defendants prior to an enforceable contract arising between BrunoBuilt and the trata
Defendants-could erve as valid consideration.
1

ericati et al. v. Terra otivo. LLP et al.. Ada County Case o. CV-OC-2016-09068.
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The fonnation of a valid contract requires a meeting of the minds as evidenced by a
manifestation of mutual intent to contract. Federal fat 'I Morr. Ass 'n v. Ila/er, 158 Idaho 694.
70 1-02. 35 l P .3d 622. 629- 30 (20 15). "Whether there was a meeting of the minds is an
objective inquiry thot docs not focus on the subjective beliefs or intentions of [the parties]." Id. at
704. 351 P.3d at 632. ln addition. "[al respon e to an offer amount to an acceptance if an
objective. reasonable per on is justified in understanding that a fully enforceable contract has
been made. e en if the offeree ubjecti ely does not intend to be legally bound." Justadv. Ward.
147 Idaho 509. 512. 21 1 P.3d 118, 121 (2009). quoting 17A Am.Jur.2d Contracts§ 91 (2d ed.
2008). This objective standard take into account the facts and circumstances, 'including what
the offeree aid, wrote. or did and the tran actional context in which the offeree verbalized or
acted. " Id.

I.

Identification of BrunoBuilt as Third Party Beneficiar

With regard to whether BrunoBuilt would be expressly identified as a third party
beneficiary in the co enant not to sue executed by the Rowan . the ourt remains of the opinion
that a meeting of the minds on that tenn was reached on or about January 9 20 17. Both canlan
and Johnson 's declared recollections of trata's January 3, 2017 offer was that Strata would
obtain from the Rowan a co enant not to ue BrunoBuilt for landslide damage caused to the
rd

Rm ans' home. ln describing the January 3 offer, canlan tated that, in exchange for
di mi saJ:
the trata Defendants would eek to ecure a covenant not to uc BrunoBuilt
from the Rowan as part of the settlement of the ericati action.
Deel. canlan.

8 (emphasis added).

John on de cribed the offer in a similar manner. stating that, in exchange for dismi al by
BrunoBuilt, ' canlan proposed:
trata would negotiate with the Rowans in the ericati Action to secure a
covenant not to sue from them, in which the Rowan would agree not to ue
BrunoBuilt for any landslide damages caused to their home . ... [T)he ole
con ideration trata was offering in exchange for BrunoBuilt' agreement to
dismi its pending claim against trata in the 2016 Action was trata's
agreement to ccurc a covenant from the Rowan ' that the would not file uit
again t BrunoBuilt for the land ·tide damage caused to their home.
Deel. John on.

3(c). (d) (emphasis added).
4
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While the magic words "third party beneficiary" were not used in conveying the offer,
the most reasonable inference to be drawn from the undisputed evidence is that the Rowans'
covenant would be pecific to BrunoBuilt. Indeed, although a party's unstated subjecti e beliefs
are irrelevant to the meeting of the minds inquiry. Johnson's declaration indicates that he even
understood the offer to operate so as to make Bruno Built a third party beneficiary of the
covenant. He opined that the anticipated covenant would even be beneficial to trata. "becau e i r
trata could secure a covenant from the Rowans that they would not sue BrunoBuilt, trata
would then be assured that it would not have to defend against any future contribution claim
from BrunoBuilt[. )" Id. As uch. although John on ' s January 9th 'condition" of BrunoBuilt 's
dismi saJ of claims against trata wa that Bruno Built would be named as a third party
beneficiary of the Rowan covenant. he was not propo ing a new term or rejecting trata 's offer;
he was simply characterizing the legal effect of the offer. Suius v. First ecurity Bank ofIdaho.
125 Idaho 27, 867 P.2d 260 (1993) (addition of the words " full and final enlement" to the draft
agreement was not a variance of terms but rather an expre ion of the legal effect of defendant '
oral acceptance of plaintiffs' offer.) Thu , the Court will not reconsider its conclu ion that the
parties reached agreement on this term on or about January 9 th •

2.

Deli ery of ovenant

With regard to BrunoBuilt' argument that there was no meeting of the minds at any
point as to whether the Strata Defendant would physically recei e a copy of the co enant not to
sue from the Rowans. the Court find that any uncertainty on this point did not preclude the
formation of an enforceable eulement agreement because the term was not material to the
agreement.
DrunoBuilt point out that, according to Johnson. canlan' January 3rd offer pecificall)
noted that BrunoBuilt would "rcccivl c )" a covenant not to sue from the Rowans and. according
to canlan, the parties agreed the dismissal would be "in exchange" for the covenant not to sue.
Deel. John on.

3(a) ( ay 1, 2018): Deel. canlan,

8 (April 5. 2018). However. BrunoBuilt's

argument regards simply the timing of parties' performance under the ettlement agreement. not
a material term necessary for an agreement to be formed in the first place. There is nothing in the
record supporting 8runoDuilt' s argument that the timing of parties' performance or the method
of delivery of the covenant to Bruno Built was discu sed as a material term to the agreement.
th

Rather, as framed by John on the agreement reached January 9 was that BrunoBuilt's
5
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agreement to settle. "would be conditioned upon trata securing a covenant not to ue that wa
signed by the Rowans(.]" Deel. Johnson.

3(h). The record does not reveal that discus ions

were held regarding how or when that co enant would then be delivered to BrunoBuilt.
While Johnson does note that it was "important" to BrunoBuilt to 'have something in
writing signed by the Rowans," this was only so that BrunoBuilt would "ha e omething to rely
upon" if the Rowans sued Bruno Built for land tide damages in the future. Deel. John on,

I (h).

It was not an essential term of agreement, nor is there anything indicating that Johnson conveyed
this proposed term to canlan. Indeed. BrunoBuilt would ha ea writing it could rely upon
regardless of whether trata physically delivered the covenant to Bruno Built. The value o f the
covenant is its ery existence, , hether or not it is physically in Bruno Built' hands.

onsider

the situation if. prior to BrunoBuilt physically obtaining the co cnant. the Rowans brought sui t
against BrunoBuilt for landslide damage . Despite not having the covenant in hand. BrunoBuilt
could still raise the covenant as a defen e to the Ro wans' claims against it and could easily
obtain the covenant simply by inquiring with trata's counsel or requesting that the Rowans
pro ide it in discovery. As such, to the extent there is any factual dispute as to how and when the
co enant was to be deli ered to Bruno Built. it was not a material term e sential to the formation
of the agreement and. thus. does not affect this Court's conclu ion.2
3.

Withdra\: al of Pierringer Release by BrunoBuilt

Bruno Built further argues that there was no meeting of the minds as to whether it would
provide the trata Defendants with a Pierringer Release. Acknowledging that Johnson had
agreed to the provision on January 20th • Bruno13uilt contends that Johnson subsequently
withdrew the pro ision during ubsequent negotiations. Presumably. BrunoBuilt relies on
Johnson'

elf- erving statement in his declaration that his March 14 email to canlan stating

that Bruno Built did not "need any Pierringer stufr' meant that BrunoBuilt was "no longer
interested" in pro iding the Pierringer relea e to the trata Defendants. The ourt already
articulated why Johnson's after-the-fact ancmpt to recast the meaning of his email remark is not
successful in creating a question of fact; namely. it represents a subjective. unreasonable
interpretation of the actual record. It is the words used by counsel that pro ide the best e idcnce
2

Funher. the folly of BrunoDuilt's position is demonstrated lhrough its inconsistent arguments. On the one hand.
BrunoBuilt in ists that Strata was required 10 deliver a signed covenant before there was a valid senlement

agreement. On the other hand. BrunoBuilt argues that because Strata had secured the covenant before a valid
cttlcment agreement witJ1 BrunoBuih was reached. it lacked con idcration.
6
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of intent. not counsel's subjective interpretation of tho e words. eward, 164 Idaho at _ , 426
P.3d at 1259. In moving for reconsideration. BrunoBuilt has not cited any argument for why it
believes the Court erred in this regard. It simply per i ts in its untenable position that BrunoBuilt
withdrew its ,villingncss to provide a Pierringer release. Reconsideration on this point it denied.
4.

Confidential itv Clause

As with the prior argument, BrunoBuilt has offered no argument as to why the

ourt

erred in finding that the confidentiality clause was not a material term to the parties' agreement.
Rather. BrunoBuilt contends that it was not a term the parties had discussed and, therefore, its
inclusion in the propo ed February Draft somehow rendered the agreement unenforceable. The
fact that it was not discussed prior to an enforceable agreement being reached is precisel y the
reason this Court determined it\: as. at most. a propo al by the trata Defendants for a
modification as opposed to an in alidation of an already-existing agreement. As noted in

eward. the fact that one party decided after an oral agreement had been reached that he wanted
a confidentiality claim where it had not been discussed in negotiations was not a ground for
avoiding enforcement of the agreement. . eward, 164 Idaho at _ . 426 P.3d at 1259. This is
because the "existence and nature o f the oITer "is judged by its objective manifestation . not by
any uncommunicated beliefs. mental reservations. or subjective interpretations or intention of
the ofTeror." Id.. quoting Fed. lat. Mortg. Ass'n v. Hafer, 158 Idaho 694. 702, 35 1 P.3d 622. 630
(20 15). The Court will not alter its ruling.

5.

Consideration

Finally, BrunoBuilt points out that agreement as to whether BrunoBuilt would provide
the trata Defendants with a Pierringer release or dismissal of the entire action was not reached
until January 20. 20 17 and argues that because this was a material term. there could not have
been an enforceable agreement formed prior to January 20th . However. because the trata
Defendants had- j ust days earlier-obtained the covenant not to sue from the Rowans,
BrunoBuilt argues the covenant could no longer serve a consideration for BrunoBuilt's promise
to dismiss its claims against the trata Defendants. In rendering this argument, BrunoBuilt relies
on the case o f Co/lord v. Cooley. where the Court ob erved that "fal promise is never held to be
made enforceable by rca on of pa t event unless those e ents have such a relation to the
promise as to con titute it inducing cause." 92 Idaho 789, 792. 451 P.2d 535, 538 ( 1969).

7
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This Court did not consider, in its Order, whether the trata Defendants' procurement of
the covenant prior to reaching agreement on the Pierringer issue had an effect on the
enforceability of the senlemcnt agreement. This is because the Court regarded the consideration
in thi s matter to be the exchange of mutual promi cs. not the trata Defendants' actual
procurement of the co enant. ee. Profits Plus Capital Mgmt., LLC v. Podesta. l 56 Idaho 873.
891. 332 P .3d 785, 803 {20 14) ("Where there is an exchange of mutual promi es. there is no lack
of consideration .")~ £. Idaho Prod Credit Ass'n v. Placerton, Inc.. I 00 Idaho 863, 867, 606 P.2d
967. 971 ( 1980) {" A promise for a promise is adequate legal consideration to support a
contract.")
BrunoBuilt has pointed to no authority suggesting that the trata Defendants'
performance of their promi e before final agreement was reached as to the Pierringer release
negates consideration. Co/lord is inapplicable to the facts in this case. There, the plaintiffs were
suing their parents' estate o er an alleged oral contract in which the parents agreed to devise their
e tates to the plaintiffs in exchange for various services the plaintiffs rendered. Co/lord. 92 Idaho
at 790-91. 451 P.2d at 536-37. The Court found "there is nothing to support a theory that at the
time the services were rendered by the appellants there was a contemporaneous agreement to pay
for them by devising property to the appellants. Absent proof of such an agreement. it is
pre urned that services rendered by one member o f a family to another are gratuitous." Id. at 793.
45 1 P.2d at 539.

o such presumption of gratuity arose under the facts of thi case. trata

performed it promi e in exchange for BrunoBuilt's promi e of di missal. While the precise
nature of the di missal- Pierringer or not- had yet to be ironed out. this detail did not have the
effect of negating consideration.
Further. to the extent there was a lack of consideration due to the trata Defendant ' early
performance, it was later cured when the Strata Defendants-at BrunoBuilt's request-agreed to
provide a release from the tata Defendants to BrunoBuilt. See. 76 C.J . . Release § 16
("Mutual releases of, or promises to release, the re pective obligations that each of two parties
owes to the other are both supported by sufficient consideration. each release being
the consideration for the other,e en if the claims released are doubtful."). As such. the Court
docs not conclude that the settlement agreement was unenforceable due to lack of con ideration.
ln s um. having reconsidered the record and the argument and applying the standard
articulated in ·eward the Court concludes that its conclusion that the parties entered into an
8
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enforceable ettlement agreement i ound. To thi end. the Court must also address
Bruno Built' objection to entry of judgment. The trata Defendants' motion to enforce the
ettlement agreement is perhaps best viewed as being in the nature of a declaratory judgment.
Thus. in concluding that an enforceable settlement agreement was reached, this

ourt has

declared the tenns of that agreement. and as a re ult the claims again t trata are dismissed. If a
party fails to abide the other terms of the declared scnlcment agreement, the other party may
ha e a claim for breach. Thus. for example. should BrunoBuilt be sued by the Rowans and the
release that trata obtained fails to act as the shield for which BrunoBuilt bargained, then ' trata
may be held liable for damages to BrunoBuilt flowing from that breach.
B.

Economic Lo s Rule

BrunoBuilt next argue that the Court mi sapplied the economic loss rule by concluding
the "subject of the transaction" between it and the Ocmpscys was the lot and the house.3
Bruno Built contend that, unlike in 8/ahd and Tusch1 where the lot and home were purchased as
an integrated whole. the Lot 16 and the re idcnce constructed by BrunoBuilt were not purcha ed
together and. therefore. cannot both be con idered the" ubject of the transaction."5 To this end.
BrunoBuilt has not presented this ourt with any authority supporting its position. 6
3

BrunoBuilt also argued that the Court erred by applying the economic loss rule in the first instance because the
case does not involve the sale of defective property. I lowever. at oral argument, BrunoBuilt withdrew its argument
on this point.

~ Blahd v. Richard B. Smith. Inc.. 141 Idaho 296. 300. I08 P.3d 996, I000 (2005); Tusch Emerpri.Ht:. ,._ Coffin. 113
Idaho 37. 38-40. 740 P.2d 1022. 1023-25 (1987).
5

On thi point, BrunoBuilt make connicting arguments. In its moving brief. it argues that the subject matter of the
transaction between BrunoBuilt and the Dempseys was the lot. Memo. I O Mtn. to Reconsider. p. 26. In its repl)
brief. it contends that ubject matter of the transaction was the house, with the lot being "mere collateral." Repl)
I O Mtn. 10 Rccom,ider. p. 10.
6

In advancing its argument, BrunoBuilt relies on one claimed "highly persuasive" case decided by an Arizona
appellate court where the coun found Lhat the economic loss rule did not bar builder from recovering damages 10
home!> he con tTUcted on bare loL'l caused by an engineer's failure to properly in pect fill dirt. Hugh es C u:,tom
Building, LLC v. Davey. 2 12 P.3d 865. 871 (Ariz. Ct. App., 2009). nfortunately for BnmoBuilt, the opinion it finds
to be " highly persuasive" was not "o erruled on other grounds" as BrunoBuih represents, but acrually withdrawn
and uperscded. In the substitu1ed opinion. the appellate coUJ1 concluded that the trial court erred in finding the
economic lo:.s doctrine barred the builder's recovery for one simple reason: under Arizona law, the economic los
doctrine "does not apply to negligence claims by a plaintiff who has no contractual relationship with the defendant."
Hughes Custom Building, llC ,·. Dal'<-'Y, 2010 WL 1407999 (Ariz.. Ct. App.. April 8, 2010). cite omined. Because it
was undisputed that the builder did not have a contractual relation hip with the defendant, the economic loss rule did
not apply. Omitted from the substituted opinion v. as an} mention of rhc subject matter of the transaction and
9
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The ourt's opinion i unchanged and finds it well s upported under Idaho law. The
parties agree that the "transaction" is the Construction Contract between the Dempseys and
BrunoBuilt. Thus, the focus of the inquiry is on the subject matter of the Construction Contract.

Aardema v. U.S. Dairy ,ystems, Inc .. 147 ldnho 785. 791, 11. 2. 2 15 P.3d 505. 5 11 (2009) (the
ubject of the tran action is the subject matter of the underl ying contract). The Con truction
Contract between BrunoBuilt and the Dempseys was effectively for the ale of the constructed
improvements- the home-on Lot 16. Therefore. not only was Lot 16 itself the subject of the
transaction. o too were the subsequent impro cments. A noted by one treatise, "lb]uilding
products lose their identity as. eparate products once incorporated into real estate."§ 114:6 Am.

L Prod. Liab. 3d (August 2018 pdate). In a sense, the case is no di fTerent than Blahd and Tusch
except that. rather than the purcha e the lot and already-built improvements as an integrated
whole. BrunoBuilt "purchased" the lot and improvements to-be-built, with an agreement to then
sell the lot and home to the Dempseys upon final payment. If the Demp ey did not default under
the

onstruction ' ontract, BrunoBuilt could not solely re-con ey the lot; it would re-con ey the

lot with the improvements integrated thereon. The Court declines to reverse its prior ruling.
Timeline
BrunoBuilt finall y eeks to have the Court recon ider its conclusion that its claim is
barred by the statutes of limitation and repose. In particular, Bruno Built argues that the term
"impro ement" under I. . § 5-24 1(a) should include the entire Terra ati a project through the
recording of the final plat of Terra ati a ubdivision
pro ide

o. 9 in 2014. In upport. BrunoBuilt

e eral reports and propo al regarding the Terra ativa project drafted by trata as

early as 1992 suggesting that trata 's geotechnicaJ engineering evaluations encompa ed the
entire project and. therefore. the entire project should be considered the ' impro ement." Deel.
taccy I

·o Mtn. to Reconsider (

ept. I 8, 20 18). The trata Defendants move to strike the nev. ly

submitted documents due to lack of foundation.
The Court' grant of summary j udgment to the trata Defendants on the timeline
defen e was unnecessary given its rulings on the motion to enforce the settlement agreement and
the economic loss theory. As such. the Court withdraws its findings on the timeline s defense.

whether the home and the 101 were 10 be considered integrated or separate propeny. As such, the Coun doe not find
the case to be of any persuasive value here.
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thereby rendering BrunoBuih' motion to reconsider moot on this issue. as well as the trata
Defendant ' motion to strike.
V.

0 CL

10

Based on the foregoing analysis. BrunoBuilt's Motion for Reconsideration is DE IED.
The trata Defendant ' Motion to trike is D · IED.

If I

O ORDERED.

/ '1-

Dated thi Q_ day of

oember,20~
. # Hippler
District Judge
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Kevin A. Griffiths, Esq.
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NOTICE IS HEREBY GIVEN THAT:
1.

The above-named Plaintiff-Appellant BrunoBuilt, Inc. (“BrunoBuilt”) appeals

against the above-named Defendants-Respondents Strata, Inc. (“Strata”), Chris M. Comstock
(“Comstock”), H. Robert Howard (“Howard”), and Michael Woodworth (“Woodworth”)
(collectively “Respondents”) to the Idaho Supreme Court from the following order(s) and
judgment(s) entered in the above-entitled action, the Honorable Steven Hippler presiding:
a.

Memorandum Decision and Order on Motion to Enforce Settlement

Agreement or, Alternatively, for Summary Judgment and Motion for Relief Under 56(d) entered
on or about July 11, 2018, attached hereto as Exhibit “A”;
b.

Order re Plaintiff’s Motion to Enforce Settlement Agreement, or

Alternatively, for Summary Judgment entered on or about September 4, 2018, attached hereto as
Exhibit “B”; and
c.

Memorandum Decision and Order on Motion to Reconsider entered on or

about November 6, 2018, attached hereto as Exhibit “C.”
The memorandum decisions, orders and judgment identified in foregoing Subparagraphs
a. through c., inclusive, are collectively referred to as the “Orders.”
A copy of the Orders being appealed are attached to this notice.
2.

BrunoBuilt has the right to appeal to the Idaho Supreme Court, as the Orders

described in Paragraph 1 are appealable orders pursuant to Rule 11(a) of the Idaho Appellate
Rules (“I.A.R.”).
This is not an expediated appeal pursuant to I.A.R. 12.2.

--

3.

The preliminary issues that BrunoBuilt intends to assert in this appeal are:
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a.

the District Court erred in finding that the parties had entered into a

binding and enforceable settlement agreement;
b.

the District Court erred in finding that BrunoBuilt’s claims are barred by

the Economic Loss Rule;
c.

the District Court erred in denying BrunoBuilt’s motion for relief under

Idaho Rule of Civil Procedure 56(d).
4.

An order sealing all or a portion of the record has not been entered.

5.

BrunoBuilt requests preparation of the following portions of the reporter's

transcript in electronic format only:
a.

Transcripts of the following hearings, in their entirety, as follows:

Court Reporter
Christie Valcich

Date
05.15.2018

Christie Valcich

10.09.2018

b.

Proceeding
Hearing on Defendants’ Motion to
Enforce Settlement, or Alternatively,
Motion for Summary Judgment
Plaintiff’s Motion for Reconsideration

Pages Estimate
88
60

In accordance with I.A.R. 26.1(a), BrunoBuilt also requests computer-

searchable disks of the foregoing transcripts.
6.

In addition to the Standard Record, as set forth in I.A.R. 28(b)(1), BrunoBuilt

requests that the following be included within the Clerk’s Record:
a.

The Orders identified in Paragraph 1, Subparagraphs a. through c

b.

Defendants’ Motion to Enforce Settlement, or Alternatively, Motion for

inclusive;

Summary Judgment filed/served on or about April 5, 2018;
c.

Memorandum in Support of Defendants’ Motion to Enforce Settlement, or

Alternatively, Motion for Summary Judgment filed/served on or about April 5, 2018;
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d.

Statement of Undisputed Facts in Support of Defendants’ Motion to

Enforce Settlement, or Alternatively, Motion for Summary Judgment filed/served on or about
April 5, 2018;
e.

Declaration of Michael G. Woodworth in Support of Defendants’ Motion

to Enforce Settlement, or Alternatively, Motion for Summary Judgment filed/served on or about
April 5, 2018;
f.

Declaration of H. Robert Howard in Support of Defendants’ Motion to

Enforce Settlement, or Alternatively, Motion for Summary Judgment filed/served on or about
April 5, 2018;
g.

Declaration of Kevin J. Scanlan in Support of Defendants’ Motion to

Enforce Settlement, or Alternatively, Motion for Summary Judgment filed/served on or about
April 5, 2018;
h.

Plaintiff BrunoBuilt, Inc.’s Opposition to Defendants’ Motion to Enforce

Settlement, or Alternatively, Motion for Summary Judgment filed/served on or about
May 1, 2018;
i.

Declaration of Kim Sampo in Support of Plaintiff BrunoBuilt Inc.’s

Opposition to Defendants’ Motion to Enforce Settlement, or Alternatively, Motion for Summary
Judgment filed/served on or about May 1, 2018;
j.

Declaration of Robert Bruno in Support of Plaintiff BrunoBuilt Inc.’s

Opposition to Defendants’ Motion to Enforce Settlement, or Alternatively, Motion for Summary
Judgment filed/served on or about May 1, 2018;
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k.

Declaration of Wyatt Johnson in Support of Plaintiff BrunoBuilt, Inc.’s

Opposition to Defendants’ Motion to Enforce Settlement, or Alternatively, Motion for Summary
Judgment filed/served on or about May 1, 2018;
l.

Memorandum in Support of Defendants’ Motion to Enforce Settlement, or

Alternatively, Motion for Summary Judgment filed/served on or about May 8, 2018;
m.

Plaintiff’s Motion for Reconsideration filed/served on or about

September 18, 2018;
n.

Memorandum in Support of Plaintiff’s Motion for Reconsideration

filed/served on or about September 18, 2018;
o.

Declaration of Rick L. Stacey in Support of Plaintiff’s Motion for

Reconsideration filed/served on or about September 18, 2018;
p.

Defendants’ Opposition to Plaintiff’s Motion to Reconsider, filed on or

about October 2, 2018;
q.

Declaration of Counsel in Opposition to Plaintiff’s Motion to Reconsider,

filed on or about October 2, 2018;
7.

I certify that:
a.

A copy of this Notice of Appeal has been served upon each Reporter from

who a transcript is requested, as follows:
Christie Valcich, CSR, RPR
Official Court Reporter to the
Honorable Steven Hippler
Ada County Courthouse
(208) 287-7580
cvalcich@adacounty.id.gov
b.

The estimated fee of $438.00 for preparation of the Reporter’s Transcript,

determined pursuant to I.A.R. 24(c), has been paid to the Clerk of the District Court;
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c.

The estimated fee of $100.00 for preparation of the Clerk’s Record,

determined pursuant to I.A.R. 27(d), has been paid to the Kelle Wegener, Appeals Clerk of the
District Court;
d.

The appellate filing fee of $129.00 has been paid to the Clerk of the

District Court; and
e.

Service has been made upon all parties required to be served pursuant

to I.A.R. 20.
DATED this 18th day of December 2018.

McCONNELL WAGNER SYKES & STACEY PLLC

BY:

/s/ Chad M. Nicholson________________
Chad M. Nicholson,
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 18th day of December 2018, a true and correct copy of
the foregoing document was served via iCourt E-File upon the following party(ies):
Kevin J. Scanlan, Esq.
Kevin A. Griffiths, Esq.
Duke Scanlan Hall PLLC
1087 West River Street, Suite 300
Boise, Idaho 83702
Telephone: 208.342.3310

kjs@dukescanlan.com
kag@dukescanlan.com
Counsel For Defendants

/s/ Chad M. Nicholson
Chad M. Nicholson
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JUL 1 1 2018
IN THE DI TRICT COURT OF THE FOURTI l J DI IAL DI TR1CT O F ~ W ~ RICH, Clerk
IDAHO, I A D FOR TI IE O
TY OF ADA
By EMILY CHILD
DEPUTY

BR

OBUILT, I C., an Idaho corporation,
Plainti IT.

Case o. CV0t-17-17395
MEMORANDUM DECI IO A D ORDER
0 MOTIO TO E FORCE
ETTLEME T AGREEME TOR.
ALTERNATIVELY,FOR UMMARY
JUDGME TA D MOTIO FOR RELIEF
DER 56(d)

TRATA. C.; CHRI M. OM TO K· H.
ROBERT HOWARD: MICHAEL
WOODWORTH.
Defendants.
I.

I TRODUCTIO
Thi i one of several cases involving property damage due to a landslide that occurred in

a Terra

ativa subdivision located in the Boise foothills. Plaintiff, BrunoBuilt Inc., own a

home and lot in the subdi ision. In thi action. BrunoBuilt has asserted a professional
I

negligence claim against trata. Inc .. an engineering firrn that perforrned geotechnical
engineering on the subdi i ion, as well as trata's employees (collectively. " trata Defendants").
BrunoBuih claims that the trata Defendants failed to identify and account for pre-existing
landslide conditions in the area
In this motion, the trata Defendant

e k to enforce a ettlement agreement allegedly

reached between the parties or. alternatively. seek summary judgment on the professional
negligence claim. To this end, the trata Defendants argue: I) the claim is untimely under the
statutes of limitations and repose; 2) the economic loss rule bar the claim, and; 3) BrunoBuilt
cannot e tabli h that Defendant Woodworth owed it a duty of care. BrunoBuilt opposes the

1

BrunoBuilt al o brought a claim for breach of a third party beneficiary contract between trata and the developers
of the subdivision. However, at the summary judgment hearing, BrunoBuih indicated it was not pursuing that claim
an) longer and agreed summary judgment in Defendants' favor was appropriate due to lack of standing.
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motion and eeks a continuance pursuant to IRCP 56(d) to conduct additional discovery relati e
to the issues raised on summary judgment.
Thi Court concludes that parties reached an enforceable settlement agreement.
Altcmatively, with regard to summary judgment, the Coun concludes that BrunoBuilt' claim
arc barred by the statutes of limitation and of repo e. Further, even if the claims were not time
barred, they are precluded becau e the claims arc solely for economic loss.

II.

TANDARD
A.

Motion to Enforce ettlement Agreement

A motion for the enforcement of a ettlement agreement is treated as a motion for

summary judgment when no evidentiary hearing has been conducted. Vanderford Co. v.

Knudson, 150 Idaho 664,671.249 P.3d 857. 864 (2011).
B.

Motion for ummary Judgment

A motion for summary judgment must be granted if the movant hows. based on cited
materials in the record, that there is no genuine di pute as to any material fact and the mo ant is
entitled to judgment as a matter of law. IR P 56(a). (c). The burden of proving the ab ence of a
material fact rests at all times upon the moving party. Mc ·oy v. Lyons, 120 Idaho 765, 769-70,
820 P.2d 360, 364-65 ( 1991 ). If the mo ing party challenges an element of the nonmoving
party's case claiming that no genuine issue of material fact exists. the burden then shifts to the
nonmo ing party to come forward with ufficient e idence to create a genuine issue of fact.

mith v. Meridian Joint ch. Dist. o. 2. 128 Idaho 714,719, 918 P.2d 583. 588 (1996). The
nonmo ing party's case mu t not rest on mere speculation, because a mere cintilla of e idence
is not enough to create a genuine i sue fact. Id. The non-moving party "may not merely rest on
allegation contained in his pleadings." but must e tabli h the existence of a genuine issue of fact
by citing to portions of the record or through affidavits setting forth admissible facts. Id.; IRCP
56(c).
The di trict court is to liberally construe the facts in fa or of the non-moving party and to
draw all reasonable inference from the record in favor of the non-moving party. McCoy, 120
Idaho at 769, 820 P.2d at 364. All doubts are to be resolved against the moving party, and the
motion must be denied if conflicting inferences may be drawn from the evidence in the record,
and reasonable people might reach different conclu ion . Id.

2

Page 782

Motion for Continuance - IR P 56(d)

The deci ion to grant or deny a continuance under IRCP 56(d) is within the sound
discretion of the trial court. Boise Mode, LL(' v. Donahoe Pace & Partners Lid., 154 Idaho 99,
I03, 294 P.3d 111 I, I I 15 (2013 ). Thus, tht coun must percei e the issue as one of discretion
act within the boundaries of such discretion and consi tently with applicable legal standards, and
reach its decision by an exercise of rca on. Id.

III.

FACT
A.

2

The ubdivi ion

Development of the 102 acre Terra
years ago by owners/de elopers, Terra

ativa re idential subdivision project began several

ativa, LLC, Richard Pa elek and Tim Day (collectively,

"the Developers"). In 1998, trata. Inc. (" trata") entered into a contract with Terra

ati va, LL

to pro ide a preliminary geological and geotechnical engineering evaluation of the fir t phases of
the project, including the property that later became known as Phase 2 of ativa Terra
ubdi ision

o. 3, platted as ati a Terra ubdivision

o. 4 ("Terra

ativa 4). Pur uant to the

contract, Defendant Robert Howard ("Howard") and Terry Howard (deceased) served as the
engineers of record.
On eptember 24. 2003. trata entered into a econd agreement with Terra

ativa, LLC

for the performance of a Final Geotechnical Engineering Evaluation for ativa Terra
ubdi ision

o. 3. Pursuant to this second agreement, trata performed a final geological and

geotechnical engineering evaluation of Terra

ativa 4. For this work. Robert and Terry Howard

again served as the engineers of record. along with Defendant hri topher Comstock

.,

- With regard to the facts relevant to the summary judgment motion, BrunoBuilt incorporates the facts set fonh in its
response to the Unger/Rush motions for ummary judgment filed in BrunoBuilt 11. Kleinfelder, el. al., Ada County
Case o. CV0 l-16-22915, currently pending before this Court. Pursuant to IRE 201(cX2). the Court take judicial
notice ofBrunoBuih's Memorandum in Opposition to Defendant Kleinfelder. Inc. and G. Alexander Rush's
Motion for ummary Judgment and 8runo8uilt's Memorandum in Opposition to Defendants Douglas Unger and
Matrix Engineering, lnc.'s Motion for ummary Judgment. both of which were filed April 11 , 20 18, and the
documents of record cited therein. including the Affidavit of Robert Bruno (April 11 .2018); the Affidavit of Margo
Anderson in upport of Plaintifrs Memorandum in Opposition to Defendant' [sic) Motion for ummary Judgment
(April 11 , 2018); the Declaration of Douglas L. Unger in upport of Defendants Douglas L. Unger and Matrix
Engineering, lnc.'s Motion for Summary Judgment (March 6, 2018): the Declaration ofG. Alexander Rush in
upport of Defendants Kleinfelder, Inc. and G. Alexander Rush's Motion for ummary Judgment; the Declaration
of Marisa Crecelius in upport of Defendants Douglas L. Unger and Matrix Engineering. Inc.'s Motion for
ummary Judgment, and; the Declaration of Michael A. Ealy In upport of Defendants Kleinfelder, Inc. and G.
Alexander Rush's Motion for ummary Judgment (March 14, 2018).
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(' omstock"), a trata employee who was an engineer in training at the time. Id. 3

trata issued

the final evaluation report on March 4, 2004, thereby completing performance under the
contract.-1
On January 2, 2007, trnta entered into a third agreement with Terra ativa, LL
performance of Construction Observation and Testing on Terra
agreement

for the

ativa 4. Pursuant to thi

trata provided con truction observation and oversight ervices to ensure compliance

with the recommendations and specifications as et forth in its final geological and gcotechnical
engineering analysis. Robert Howard served as engineer of record on this project. Comstock and
another trata employee. Defendant Michael Woodworth ("Woodworth"), had no invol ement in
this phase of the project.
trata completed its work on the construction over ight ervices in February of 2008. On
February 5. 2008. trata issued a letter to Terra ati va, LLC and the City of Boi e, confirming
that its construction oversight services for Terra

ativa 4 had been completed.

After February 5. 2008. neither trata nor Howard provided any additional services
related to the general de elopment of the project a a whole. trata and Woodworth have.
however. performed site-specific geotechnical inspections on approximately 14 lots throughout
the project pur uant to eparate contracts with the lot-owner and/or homebuilder.
lot included Lot 16 in Terra

ativa 4, al o known as 238

one of these

. Alto Via ourt ("Lot 16"). Any

ervice performed by trata that would have in any way affected Lot 16 were completed by
February 5. 2008.
On July 16, 2008. one of the Developer. Richard Pa elek. requested an extension to the
$5000 Grading and Rcvegetation bond for Terra

ativa 4 for purposes of monitoring the

landscaping and re-seeding approximately 5% of the area the following spring. The

ity

approved the extension of the bond until August of2009 for possible re- eeding. The bond was
ultimately relea ed by the City in March of 2009.
On July 22, 2008. the City's Engineer, John Tensen, signed the final plat of the Terra
ati a 4. acknowledging that the recommended conditions for construction of the subdivision
had been satisfied. The final plat was recorded by the Ada County Recorder's office
3

trata's evaluation pursuant to the February 24, 2003 agreement was reviewed by Kleinfelder, Inc. and Alexander
Rush at 1hc City of Boise' request.

4

trata. Comstock, Howard and Woodwonh are collectively referred 10 herein as" trata Defendants."
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approximately one month later. on August 26, 2008. At this point, Terra

ativa 4 was ready for

the construction of homes.
However, by 2008, the economy and the housing market collap ed. As a result,
construction of homes in Terra

ativa 4 did not begin until after the market recovered. The first

lot was marketed and old in 2011. From 2011 to 2015, five other lot were purchased and
construction of homes on all of the Terra

ativa 4 lots commenced.

In 20 14. Amy and William Demp ey purchased Lot 16. On April 28, 2014. Bruno Built
entered into a con truction contract with the Demp eys to build a home on Lot 16.
(" onstruction Contract"). The Oempseys used equity in the lot along with cash funds, towards
a depo it on the Construction Contract. Pursuant to the Con truction Contract, BrunoBuilt would
provide the con truction loan to the Dempseys that was to be paid off upon BrunoBuih's
completion of the home. The Construction Contract also required that the Dempseys transfer Lot
16 into BrunoBuilt's name to serve as security for the construction loan. In essence, the
Dempseys conveyed Lot 16 to BrunoBuilt, BrunoBuilt was to build the Demp ey home, and
then. upon completion of the home. the Demp eys would pay Bruno Built for the home.
Although not expressed in the Construction ontract, BrunoBuilt presumably would then reconvey Lot 16 with the constructed home to the Demp eys. At the time the Construction
Contract was entered. Lot 16 v as a bare lot without any tructures. On July I 0, 2015, the
Demp ey quitclaimed their deed to Lot 16 to BrunoBuilt. Around that same time, BrunoBuilt
secured financing and commenced con truction of the home. To date, the only structure on Lot
16 is the home BrunoBuilt built.
ometime around February, 2016. the land under portions of Alto Via Court began to
slide. 1n anticipation of securing a certificate of occupancy from the City, final heating.
plumbing, electrical and building inspections were performed in February and March of 2016.
The home pas ed all final building inspections relating to the physical structure of the home.
However. it was not until sometime between April and June of2016 that the slide was noticeable
on Lot 16, when visible cracking in the front yard of the lot occurred. The house it elf ha not
been damaged by the earth mo ement.

evertheless, all utilities, highway district and fire
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department services were terminated in the area. The
a certificate of occupancy for Lot

ity of Boise has, to date. withheld issuing

16. 5

After utilities were terminated BrunoBuilt immediately began working on solution to
resume services to Lot 16. To re tore utilities, BrunoBuilt would be required to perform or pay
for the majority of work for rerouting the utility lines and service , including buying a
transformer. installing the conduit. installing 500 feet of water line and 500 feet of sewer line, as
well as all the trenching, backfilling and concrete replacement. It will also ha e to widen the
dri eway to accommodate a fire truck. The

ity has al o required the installation of a retaining

wall to retain topsoil. Meanwhile, the Dempseys have refu ed to pay under the Construction
Contract and, consequently. Bruno Built has retained ownership of Lot I 6. 6
In April of 2016, trata was engaged by the Developer to issue a report regarding the
extent of the ground displacement on Alto Via Court, reasons for the di placement, and possible
remediation ideas ("20 16 Report"). ln a ection entitled "Pos ible Displacement Causes," trata
opines that the landslide was 'primarily" due to "a change in subsurface groundwater
characteristics." pccifically, trata opines that the addition of groundwater added weight to the
oil to cause the slide, but trata could not pinpoint the reason for the change in subsurface water
conditions. noting there were "numerou po ible sources of water." On April 19, 2016. the
Developers shared the 20 I 6 Report with the lot owners on Alto Via Court, including BrunoBuilt.
and informed the lot owners that they should notify their insurance carriers and consider filing a
otice of Tort Claim with the Ada County Highv ay District.
B.

ettlement

egotiation

On October 13, 20 16, BrunoBuilt, through its counsel, Wyatt Johnson ("Johnson"), sent a
letter to trata tendering a demand made by Paul and Becky Rowan upon BrunoBuilt for damage
occurring to their home located at 241

. Alto Via

ourt. Boise. Idaho. 7 The alleged damages to

the Rowan home arose from the ame earth movement that damaged Lot 16 and were the subject
5

Bruno Built submined an application to the Ada County Board of Equalization to obtain a Casualty Loss
Exemption on Lot 16 for tax years 2016, 2017 and 2018. The application\ as approved on July 27. 2017. The leuer
to BrunoBuilt by the Board of Equalization noted that the exemption reduced the value of Lot 16 to zero and was
warranted "due to the ground shifting which rendered the homes uninhabitable and land unbuildable."
6

BrunoBuilt filed suit against the Dempseys for breach of the Construction Contract in BrunoBuilr. Inc. v Dempsey.
Ada County Case o. CV0 1-17-23686.

7

BrunoBuilt al o built the Rowan's home.
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of a separate then-pending action against the trata Defendants, entitled ericati, et al. v. Strata,

Inc.. et al., Ada County Case o. CV OC 16-09068. (" ericati'').
On October 2 1. 20 16, trata rejected Bruno Built 's tender based upon the contract that
existed between trata and BrunoBuilt for the Rowan project. On October 28,2016, Bruno Built
requested reconsideration of this decision in a ub equent letter. Then, on December I 9, 20 I 6,
BrunoBuilt initiated Bruno Built v. Kleinfelder, et. al., Ada County Case

o. CV0 1- 16-22915

(" Kleinfelder"). which initially named the Strata Defendants as defendants. In Kleinfelder,
BrunoBuilt alleged that the trata Defendant commined professional negligence by, among
other things, failing to identify a pre-existing landslide at the Terra ativa site and, as a result.
BrunoBuilt suffered damage in the form of increased construction costs and other related
expenses. including the lost vaJue of under the Construction Contract with the Demp eys.
Although the earth movement did not physicaJly damage the home constructed on Lot 16, the
Dempseys refused to tender the purchase price. thus BrunoBuilt retained title to the lot and the
improvements thereon. BrunoBuilt al o alleged constructive fraud and third-party beneficiary
claims against the trata Defendants.
On or around January 3. 2017, counsel for the trata Defendants, Kevin canlan
(" canlan"). met with Johnson to di cus potential dismissal of the claims again t the trata
Defendants. During that meeting, can Ian proposed that "if BrunoBuilt would agree to dismiss
its pending claims against [ trata Defendants] in [Kleinfelder]. [ trata Defendants] would
negotiate with the Rowans in [ ericari] to secure a covenant no to sue from them, in which the
Rov.an would agree not to sue BrunoBuilt for any landslide damages cause to their home."
Johnson understood that the trata Defendants were not proposing payment to BrunoBuih;
rather. they would "secure a covenant from the Rowans that they would not file suit against
BrunoBuilt for the landslide damages caused to their home." John on informed canlan he
\: ould di cu s the offer with BrunoBuilt.
On January 5, 20 17. canJan contacted Johnson to inquire about the status of the trata
Defendants' offer. Johnson told canJan that Mr. Bruno was still considering it. Scanlan gave
Johnson until January 9 to accept. Johnson and canlan al o discus ed at that time whether
BrunoBuilt would be amenable to providing the trata Defendants with a Pierringer release in

Kleinfelder- through which it would dismi ss onJy the trata Defendants and maintain its claim
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against the other defendants-or simply dismiss the entire case against all defendants. 8 Johnson
told canlan he would di cuss the Pierringer release with Bruno.
On January 9, 2017, Johnson informed canlan that BrunoBu.ilt "would be willing to
dismiss its claims against [Strata Defendant ·] in exchange for a release [i.e., covenant not to suel
from the Rowans, but BrunoBuilt required that it have the direct and independent right to enforce
any covenant not to sue that the Rowans might give to [ trata Defendants) in the ericati action."
Johnson was "adamant" during that conver ation that any settlement between the trata
Defendants and BrunoBuilt had to be conditioned upon"[ trata Defendants) securing a covenant
not to sue that was signed by the Rowans and that expressly stated that BrunoBuilt was an
intended third-party beneficiary of that covenant." Thi term was important to BrunoBuilt
because BrunoBuilt was not privy to the Sericari settlement negotiations and, therefore. it wanted
a signed covenant it could rely upon if the Rowans ever sued BrunoBuilt.
On January 10, 2017. canlan contacted the Rowans' counsel, who confirmed that the
Rowans would agree to execute a covenant not to sue in favor of BrunoBuilt. canlan then
contacted Johnson. According to canlan. John on conveyed BrunoBuilt's agreement to execute
a release of its claims against the trata Defendants in exchange for the Rowan's covenant not to
ue. John on doe not directly di pule thi . but states "[d]uring th.is call. our conversation
focused again on whether or not any settlement agreement reached between the parties would
contain a Pierringer release from BrunoBuilt to trata.
On January 12, 2017. a Confidential Release ofAll Claims and Indemnity Agreement was
executed between the Plaintiffs in ericati and the trata Defendants. Incorporated therein was a
pro ision containing the Rowans' covenant not to sue BrunoBu.ilt. On January 20, 2017. canlan
called Johnson to inquire about BrunoBuih's position with regard to the settlement terms trata
propo ed. Johnson told canlan at that time that BrunoBuilt would agree to provide the trata
Defendants with a Pierringer release.
On February 9, 2017, canlan provided Johnson with a draft release agreement. ("February
Draft"). 1n reviewing the document, Johnson noted that. although it referenced the covenant not to
8

In a " Pierringer" release. a plaintiff credits and sati fie the total amount of damages ofthe senling defendant and
agrees to discharge the pro rata share of that defendant's damages from the total claims against any nonscttling
panies. Truck Ins. Exch. v. Bishara. 128 Idaho 550. 555. 916 P.2d 1275. 1280 (1996), citing Pierringer v. Hoger.
124 .W.2d 106 (Wis.. 1963).

8
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·ue executed by the Rowans in favor of BrunoBuilt, the express language of the covenant was not
ct fonh in the February Draft nor was a copy of the co enant pro ided to Johnson. Additionally,
Johnson noted that the February Draft contained a confidentiality provision. which was never
di cussed during negotiations.
On March I. 2017. Johnson informed canlan that BrunoBuilt would not sign the February
Draft because it did not accurately reflect the terms counsel had previously discussed and because
the trata Defendants failed to deli er on their promise to provide BrunoBuilt with the actual igned
covenant not to sue executed by the Rowan . Johnson further told canlan that BrunoBuilt intended
to proceed with the litigation.
On March 3, 2017, canlan sent Johnson a letter demanding that BrunoBuilt execute the
February Draft and dismiss the trata Defendants from Kleinfelder. In the letter, canlan
summarized that parties' negotiations and their agreement that the Strata Defendants would obtain a
covenant not to sue from the Rowans in favor of BrunoBuilt in exchange for a Pierringer release.
canlan pointed out that, in reliance on the agreement. the trata Defendants obtained the co enant
which specifically named BrunoBuilt.9

canlan explained that a specific third party beneficiary

agreement was not necessary under Idaho law for BrunoBuilt to enforce the covenant because.
under LC. § 29-102. a contract made for the express benefit of another can be enforced by the
beneficiary at any time.
On March 9. 2017. Johnson responded to canlan. noting that it was helpful for BrunoBuilt
to see the actual language of the co enant not to sue. Johnson stated BrunoBuilt was "ready to
proceed to complete settlement proces ." Howe er. Johnson requested that the release portion of the
agreement contain a mutual release of claims as oppo ed to a release solely of the trata Defendants
by BrunoBuilt.
On March 14.2017, canlan told John on that trata would not agree to a mutual release.
However, Johnson informed canlan that BrunoBuilt demanded a mutual release and that
BrunoBuilt did not "need any Pierringer stuff." On May 10. 2017. canlan's associate. Ke in
Griffiths, emailed a re i ed release agreement to Johnson. which included a mutual release, with
BrunoBuilt giving the trata Oefendants a Pierringer release. ("May Draft"). The email stated. in
9

In the lener, canlan specifically set fonh the language o f the covenant not to sue. The covenant states, in
summaf) . that the Rowans agreed not to bring claims against the builders of their home, including BrunoDuilt.
arising out of the lands lide. and agreed to , ithdraw its prior demand made against BrunoBuilt.

9
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part: "Please let us know whether this meets with your approval so that wc can circulate it to our
clients for ignature." A month later, Griffiths inquired with John on about the status of the May
Drafl. Johnson re ponded via email on June 14, 20 I 7 that he was ''just trying to get [Robert Bruno,
Pre ident of BrunoBuilt) chased down for signature."

otably, that same day, an order was entered

in ericari denying summary judgment to the engineers on the issue of whether the economic loss
rule barred the homeowners' professional negligence claim against the non-settling engineer
defendants.

10

John on was never able to procure Mr. Bruno's signature.

Meanwhile, the six-month time period for service of process under Idaho Rule of Civil
Procedure 4(b)(2) in Kleinfelder expired on June 19. 2017, at which time none of the trata
Defendants had been erved. One July 31.2017. counsel for the trata Defendants again sent an
email to Johnson, inquiring as to the tatus of execution of the May Draft, to which no re ponse was
recei ed. On August 2. 2017. counsel for the trata Defendants received a letter from Christine
almi. BrunoBuilt' current counsel. arguing that the parties did not have a valid ettlement
agreement. he also made a $500,000.00 ettlement demand.
On eptembcr 19.2017. thi

ourt entered an Order di mi ing the trata Defendants

without prejudice from Kleinfelder based on BrunoBuilt's failure to effect timely service. The same
day. BrunoBuilt filed its Complaint and Demand.for Jury Trial in this action.

ALY I

I .
A.

Eoforcemeot of ettlement Agreement

The trata Defendants seek enforcement of the parties' enlement agreement. They argue
the record demonstrates that, as of January I 0, 20 17, they reached an enforceable ettlement
a&rreement with BrunoBuilt. the only material term being that BrunoBuilt would release its
claims against the trata Defendants in Kleinfelder in exchange for the trata Defendants
ecuring and tendering a covenant not to ue BrunoBuilt from the Rowans in Sericati. They
argue that the inclusion of the Pierringer release on January 20, 20 17 was a subsequent
modification as was the addition of the mutual release in the May Oran. They contend that
BrunoBuilt assented to these terms no later than June 14, 20 17. when Johnson claimed he was
"just trying to get (Robert Bruno] chased down for signature" on the May Draft.

10

See, Order on Defendant Kleinfelder' Motion for ummary Judgment (June 14, 2017) and Order Denying Unger
and Matrix Engineering's Joinder to Kleinfelder' Motion for ummary Judgment (June 14, 2017).
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BrunoBuilt argues that there are facn1aJ disputes as to whether the parties had a meeting
of the minds on all material tenns and whether the parties intended any agreement to be binding
absent a signed writing.

amely, BrunoBuilt argues that parties did not have an agreement as of

January 10 2017 as: 1) whether BrunoBuilt would provide a Pierringer release in favor of the
Strata Defendants, and; 2) whether BrunoBuilt would be an expressly named third party
beneficiary in the covenant not to sue executed by the Rowans. BrunoBuilt also contends that

the May Draft did not track with their verbal agreement because it included a confidentiality
provision that the parties did not discuss. Further, the May Draft did not reflect BrunoBuilt's
decision not to provide the Strata Defendants with a Pierringer release.
Stipulations for the settlement of litigation are regarded with favor by the courts and will
be enforced unless good cause to the contrary is shown. Lawrence v. Hutchinson. 146 Idaho 892,
898, 204 P.3d 532, 538 (2009). A settlement agreement "stand on the same footing as any other
contract and is governed by the same rules and principles as are applicable to contracts
generally." Vanderford Co. v. Knudson 150 Idaho 664,672,249 P.3d 857 865 (2011), cite
omitted. A contract must be "complete, definite and certain in all its material terms, or contain
provisions which are capable in themselves of being reduced to certainty." Id. To meet this
standard, there must be a meeting of the minds as to all necessary terms of the contract.
Lawrence. 146 Idaho at 898,204 P.3d at 538. It is incumbent on the party attempting to
establish the existence of an enforceable agreement to "prove a distinct and common
understanding between the parties." Id. " o enforceable contract comes into being when parties
leave a material term for future negotiations, creating a mere agreement to agree." Spokane
Structures, inc. v. Equitable Investment, LLC, 148 Idaho 616, 621 , 226 P .3d l 263, 1268 (20 10).
But, every contractual detail is not necessary. Barnes v. Huck. 97 Idaho 173, 178 540 P.2d 1352.

l 357 ( 1975). "Rather only reasonable certainty is necessary before a contract will be given legal
effect." Id.
Whether mutual assent to the formation of a contract exists presents a question of fact.
Thompson v. Pike. 122 Idaho 690. 696 838 P.2d 293, 299 ( 1992). It is an objective inquiry to be
judged by objective manifestations as opposed to the subjective beliefs or intentions of the
parties. Federal at '/ Morr. Ass 'n v. Hafer, 158 Idaho 694,702,351 P.3d 622 630 (2015). "A
party's subjective undisclosed intent is immaterial to the interpretation of a contract." J.R.

Simplot Co. v. Bosen, 144 ldabo 611 614, 167 P.3d 748, 751 (2006). Instead:
11
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[T]he court will give force and effect to the words of the contract without regard
to what the parties to the contract thought it meant. or what they actually intended
for it to mean. The court will not attempt to ascertain the actual mental processes
of the parties in entering into the particular contract~rather the law presumes that
the parties understood the import of their contract and that they had the intention
which its terms manifest.

Id.
As one court aptly noted: "Secret hopes and wishes count for nothing. The status of a
document as a contract. depends on what the parties express to each other and to the world, not
on what tl1ey keep to themselves." Newkirk v. Viii. o/Steger, 536 F.3d 771 , 774 (7th Cir. 2008).
In aid of their argument, the Strata Defendants rely primarily on the case of Suitts v. First

Securily Bank ofIdaho, where the Court upheld a settlement agreement despite subsequent.
disagreement between the parties over tenns of the written stipulation to settle. 125 Idaho 27
867 P.2d 260 (1993). There, the undisputed facts revealed that defense counsel orally accepted
the plaintiffs' offer to settle the litigation for $6000 on certain conditions not relevant here. Id. at
31, 867 P.2d at 264. Counsel for the parties thereafter exchanged draft stipulations proposing
minor alterations to some of the language--such as clarifying that it was a "full and final
settlement" of all claims in the complaint-and ultimately reached agreement as to wording. Id.
at 32. 867 P.2d at 265. The plaintiffs, however. objected to some of the provisions in the
stipulation which their counsel accepted, including the "full and final settlement" language, and
refused to sign. Id.
The district court granted defendants' motion to enforce the settlement agreement and the
Idaho Supreme Court affinned. finding: l) the defendants had already accepted plaintiffs' offer
without qualification before the drafts of the stipulations were exchanged, and that agreement
encompassed all the "essential and material tenns" of the settlement, and; 2) even if the
subsequent proposed changes to the stipulation were material departures from the agreed upon
terms. they were simply proposals for a modification, not an invalidation of an already-existing
agreement. Id. at 33,867 P.2d at 266. Alternatively, the Court found that even if the parties did
not reach an oral agreement prior to exchanging drafts of the stipulation, the proposed stipulation
sent by defense counsel in response to plaintiffs' initial proposed stipulation was not a material
variance from the terms of the plaintiffs' proposal. Adding the words "full and final settlement"
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was simple an expression of the effect that would follow as a matter of law by defendants'
acceptance of plaintiffs' offer. Id.
The Strata Defendants argue that~ as in Suitts. the parties here reached a verbal agreement
by January 10 as to the material terms-dismissal from Kleinfelder in exchange for a covenant
not to sue from the Rowans-which was subsequently modified to include a mutual release, with
BrunoBuilt providing a Pierringer release to the Strata Defendants. BrunoBuHt disagrees that
the parties reached an agreement as to all material terms by January I 0, pointing out that there
was no meeting of the minds as to whether the release provided by BrunoBuilt would be a
Pierringer release, whether the covenant not to sue obtained by the Strata Defendants would

name BrunoBuilt specifically as a third party beneficiary, and whether the Strata Defendants
would provide BrunoBuilt with a release. BrunoBuilt distinguishes Suills on grounds that, unlike
here, the record was undisputed that defense counsel accepted plaintiffs' offer without
qualification, the offer and acceptance was lo all of the essential and material terms, and the
subsequent dickering was over immaterial provisions.
lnstead, BrunoBuilt likens the circumstances here to those in Lawrence v. Hutchinson,
where the Court found no enforceable settlement agreement In Lawrence, counsel for parties in
an attorney malpractice action engaged in settlement discussions during which they agreed the
defendants would pay $37,500 to the plaintiff to settle the malpractice claim. 146 ldaho at 895.
204 P.3d at 535. Defense counsel followed up with a letter to all parties confirming the monetary
amount of the settlement and indicating that a proposed joint release would be forthcoming,
which would include a confidentiality agreement. Defense counsel also moved for a continuance
of the trial date. 146 Idaho at 896, 204 P.3d at 536. In an affidavit submitted with the motion,
defense counsel explained that the parties had agreed to a settlement amount and sought to
vacate the trial date, «[g]iven that fact that a settlement in principle, has been reached with the
parties." Id. The district court vacated the trial date but did not dismiss the case. The parties then
exchanged proposed release language but could not agree to a final release. The defendants
discovered that plaintiff had assigned the claims he was allegedly settling to a third party,
potentially exposing the defendants to further liability. As a result the parties discussedunsuccessfully-the addition of a confidentiality and indemnity clause to their settlement.
Ultimately, after the parties could not agree to release language, the plaintiff moved for summary
judgment seeking t.o enforce the prior settlement. The district court denied the motion finding
13
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the confidentiality and indemnity provisions were material terms to the agreement and had not
been agreed upon. Id. at 897, 204 P.3d at 538.
The Court of Appeals affirmed. First, because it did not have a transcript of the hearing
on the motion for a continuance of the trial. the Court looked to the affidavit submitted by the
defense counsel to ascertain the alleged settlement agreement. Id. at 900, 204 P.3d at 540. The
Court noted that there were no statements in the affidavit " indicating that all issues had been
resolved, or that the money amount encompassed the entire agreement." Id. Instead, the affidavit
simply stated the parties had reached an agreement "in principle" and set forth a settlement
figure. Id. As the Court of Appeals found that agreements "in principle" are not unconditional
statements of agreement. Further the Court observed that the parties' conduct did not evince
their intent to be bound by the agreement.

amely, the plaintiff only sought to enforce the

agreement a year later when faced with a summary j udgment motion. Id. Further, the plaintiff
participated in "extensive negotiations" on the language of the release during which it
acknowledged the importance of the confidentiality and indemnification clauses to the
settlement. Id. In conclusion, the Court of Appeals held tbat " [n]either the words nor the actions
of the parties show a meeting of the minds on all the material terms of the settlement agreement
and as such the statements before the court that a settlement had been reached do not amount to
an enforceable contract." Id.
BrunoBuilt argues that like in Lawrence. the evidence at a minimum presents a question
of fact as to whether there was a meeting of the minds on material terms during oral negotiations
and the written drafts of the alleged agreement failed to contain terms BrunoBuilt wanted (i.e.
naming BrunoBuilt as third party beneficiary in covenant not the sue) or contained terms
BrunoBuilt did not want (i.e., confidentiality clause and Pierringer release).
Viewed in a light most favorable to BrunoBuilt, the record reveals that the trata
Defendants made an offer of January 3, 2017 to dismiss BrunoBuilt from Kleinfelder with
prejudice in exchange for trata obtaining a covenant not to ue from the Rowans " in which the
Ro wans would agree not to sue Bruno Built for landslide damage caused to their home." On
January 9, 20 17, the record shows that Johnson on behalf of BrunoBuilt accepted that offer.
Johnson states, "(d)uring my January 9 call v ilh Mr. Scanlan, I advised him that BrunoBuilt
would be willing to dismiss its claims against Strata in exchange for a release from the Rowans,
but ... any agreement to settle

fl would be conditioned upon
14
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trata securing a covenant not to

sue that was signed by the Rowans and that expre ly stated that BrunoBuilt was an intended
third-party beneficiary of that covenant. " 11 ( emphasi added).
While BrunoBuilt "conditioned" it January 9 acceptance on the covenant not to sue
expressly naming BrunoBuilt as a third party beneficiary. it did not operate as a counteroffer or
proposal of a new material term. Rather. the " condition" was entirely consistent with the trata
Defendants' original offer- that the co enant not to sue would provide "that [Rowansl would
not file suit again t BrunoBuilt for the landslide damages cau e to their home." As in uittswhere the added release language "full and final settlement" of all claims was found to be a
restatement of the legal effect of the release rather than a material term-BrunoBuilt's in i tence
that it be expressly named as a third party beneficiary was implicit in the trata Defendants' offer
that the covenant would be specific to BrunoBuilt and cover any claim the Rowans had against
BrunoBuilt for the land tide damage caused to their home. Where a contract is made expressly
for the benefit of a party, that party has the ability to enforce the contract as a matter of law as a
third party beneficiary. 1. . § 29-102. A party need note en be expressly named to be a third
party beneficiary. For example, in Jusr's Inc. v. Annington Constr. Co. Inc.. the ourt found that
Just' Inc. was an expre s third party beneficiary entitled to enforce a contract between the City
of Idaho Falls and a con truction company that specificaJly required the construction company to

take precaution to limit the disruption to the businesses within the area. 99 Idaho 462. 463, 583
P.2d 997. 998 (I 978). The Court held that becau e Ju t's Inc. was a bu ine

in the area, it

demonstrated that the contract was' made for its direct benefit" and could enforce it under J.C. §
29-102. /d.
Likewise. the trata Defendants' offer was to obtain a covenant not to sue from the
Rowans specific to BrunoBuilt. The legal effect of this would be to make Bruno Built an intended
third party beneficiary of the covenant. BrunoBuilt's subsequent demand that trata agree to thi
condition did nothing but insist upon a legal effect which would have flowed from acceptance of
. trata 's ofTer in any e ent. Thus. thi demand did not operate a a counteroffer or otherwise
pre ent the formation of a contract.
Granted, the agreement reached between the parties by January 9 did not specify whether
BrunoBuilt \i ould dismiss the entire law uit or provide a Pierringer release to the trata
11

can Ian does not mention the January 9 conversation. I le assens that Johnson confirmed on January IO that
BrunoBuilt would accept the propo ed enlement of Kleinfelder with a release in exchange for a covenant not to sue.
This di pule in date docs not, however. create a genuine issue of material fact.
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Defendants. Assuming this was a material term to the panies' agreement, the record reveaJs that
the parties reached an agreement as to this term by January 20,2017. Johnson asserts that he
informed Scanlan on this date BrunoBuilt "would agree to give Strata a Pierringer release." At
this point, even Johnson concedes that parties had reached an agreement stating:
Based on my conversations with Mr. ScanJan, it was my intent and understanding
that Mr. Scanlan would prepare and send to me a draft agreement memorializing
the release terms the parties had agreed upon and that my client would then have
an opportunity to review the agreement and sign it, to the extent it accurately
reflected the parties' agreed.upon terms.
(emphasis added)
As in Sui/ls, by the time Scanlan sent the February Draft to Johnson for review a few
weeks later, the parties had reached an agreement as to all the material terms--BrunoBuilt would
provide Strata with a Pierringer release in exchange for trata obtaining from the Rowans a
covenant not to sue naming BrunoBuilt as the intended beneficiary. Johnson explains
BrunoBuilt refused to sign it for t\Yo reasons: 1) it did not set forth the express terms of the
covenant not to sue signed by the Rowans, and~2) it contained a confidentiality provision that
had never been discussed in settlement negotiations. 12
However. after ScanJan subsequently set forth the terms of the covenant in a letter to
Johnson, BrunoBuilCs concerns were evidently assuaged. According to Johnson's March 9 email
to Scanlan. BrunoBuilt was "ready to proceed to complete settlement process." There was no
mention by Johnson of the allegedly concerning confidentiality provision. In fact, the only
change BrunoBuilt requested was the inclusion of a mutual release. To the extent the mutual
release could be considered a material departure from the agreed•upon terms, it was simply a
proposal for a modification not an invalidation of an already-existing agreement. Suitts, 125
Idaho at 33, 867 P.2d at 266.

12

either Johnson nor Roben Bruno explains in their respective declarations why the confidentiality clause was a
material term to the agreement. otably. the record does not reveal any objection by Johnson or Bruno to its
inclusion in the draft releases. f unher, BrunoBuilt has not cited to any authority that confidentiality provis ions are
material as a maner of law. Dillard v. Starcon Int'/. Inc.. 483 F.3d 502, 508 (7th Cir. 2007) (recognizing that
confidentiality provisions are not material as a mat.ter of law, and only if they have been a pan of the negotiations
should a court consider them to be a material provision.) Here, there is no evidence in the record that the
confidentiality provision was part of the negotiations; rather, it appears to have been raised by BrunoBuilt solely as

an anempt to avoid its obligations under a valid and enforceable agreement.
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Ultimately, the trata Defendants accepted this modification and their counsel issued the
May Draft, with the only change being the addition of the mutual release. Whee Griffiths
inquired with Johnson a few weeks later as to the status of the May Draft, Johnson emailed that
he was 'Just trying to get rRoben Bruno] chased down for signature."

otably, Johnson did not

point out any areas of concern with the May Draft or otherwise indicate that it was unacceptable.
The only reasonable inference to be drawn from this statement is that the May Draft was an
accurate statement of the settlement terms reached. However, that same day, the incentive for
BrunoBuilt to settle with the Strata Defendants was undermined when the Sericati orders were
issued concluding that the economic loss rule did not bar the homeowners' professional
negligence claims against the engineers in that case.

ln an attempt to raise a genuine issue of material fact, BrunoBuilt contends that the May
Draft was inaccurate-and, therefore, there was no agreement on a material term- because it
retained the Pierringer release language afier Johnson informed Scanlan that BrunoBuilt was "no
longer interested" in providing one. However, the only reasonable reading of the email Johnson
relies upon for this contention reveals no such statement. The email at issue was sent by Johnson
to canlan on March 14. a few days after Johnson originally broached the proposal of a mutual
release. Therein, Johnson stated:

I ran the issue by the client. If it's giving a release, Robert [Bruno] wants a
release. He doesn't need any Perringer stuff just that Strata won' t darken his
door.
The logic is hard to argue. If nobody thinks there's a claim, the harm of guessing
right and doing the release doesn't hurt anybody. However guessing wrong only
hurts BrunoBuilt.
Read in context~ the email does not say that BrunoBuilt was "no longer interested" in
providing a Pierringer release to the trata Defendants; it states that Bruno Built did not "need" a

Pierringer release, and the only reasonable inference to be drawn from the context of the email is
that BrunoBuilt did not need the Pierringer release from the trata Defendants. Rather,
BrunoBuilt wanted a mutual release included in the draft agreement so "Strata won't darken his
door" and bring suit against BrunoBuilt. The well-e tablished standards governing motions
for summary judgment require that all reasonable inferences drawn from statements in the record

be construed in favor of the nonrnoving party. G & M Farms v. Funk Irr. Co., 119 Idaho 514.
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522, 808 P.2d 851 , 859 (1991 ). It is not a reasonable to infer from this email what BrunoBuilt
wants this Court to infer in attempting to raise a genuine issue of material fact.
Bruno Built also argues that there is a question of fact as to whether any agreement
reached was binding absent execution of a final written document by Mr. Bruno. Whether panies
to an oral agreement become bound prior to the drafting and execution of a contemplated formal
writing is largely a question of intent. Kohring v. Roberts, 137 Idaho 94, 99 44 P.3d 1149, 1154
(2002). The intent of the parties to contract is determined by the surrounding facts and
circumstances, with the best evidence being the words of counsel and their clients. Conley v.

Whittlesey. 126 Idaho 630, 634 888 P.2d 804, 808 (Ct. App. l 995). To this end both Johnson
and Mr. Bruno set forth stat.ements in their respective declarations that it was their "intent» and
"understanding" that once the parties reached an agreement as to terms, such terms would be
reduced to writing for review and execution before becoming binding. However, neither
declaration explains the basis for such an understanding. As with the confidentiality provision,
there is no indication that this intent was the subject of any discussion between Johnson and
canlan. [ndeed, the trata Defendants bad already performed by obtaining the covenant not to
sue, thereby indicating that the trata Defendants at least considered the agreement to be
enforceable without Mr. Bruno's signature on a formal writing. Absent any evidence that tbe
parties expressed an intention not to be bound until Mr. Bruno's execution, BrunoBuilt cannot
a oid summary judgment.
In sum the undisputed facts in the record reveal that by January 20-prior to circulation
of the proposed release terms- the parties reached an enforceable agreement that BrunoBuilt
would provide the Strata Defendants with a Pierringer release in exchange for the Strata
Defendants obtaining a covenant not to sue from the Rowans specific to BrunoBuilt. Thereafter,
BrunoBuilt proposed a single modification in the form of a mutual release. which was accepted
by the trata Defendants. Although typically whether a meeting of the minds on all material
terms is a question of fact, the record does not present a dispute in this regard.

13

As such the

Court grants the trata Defendants' motion to enforce the settlement agreement.

13

otably, Robert Bruno states in his declaration that "no agreement was ever reached between the parties" and he
never agreed to release BrunoBuilt's claims against trata. Deel. Bruno, - 13. However, his conclusory statements
are belied by the record- namely, Mr. Johnson's declaration setting forth the negotiations. Because Johnson was

acting as Bruno's agent during the negotiations, Mr. Bruno's naked conclusory denial that there was any agreement
reached does not create a question of fact.
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B.

Summary Judgment

Alternatively, the Strata Defendants seek summary j udgment on the professional
negligence claim on the three grounds: 1) the claim is untimely under the statutes of limitations
and repose~ 2) the economic loss rule bar the claim, and~3) BrunoBuilt cannot establish that
Defendant Woodworth owed BrunoBuill a duty of care. BrunoBuilt responds that at a minimum.
there are questions of fact regarding the first and third bases for summary judgment. To this end,
BrunoBuilt seeks relief under lRCP 56(d) to conduct additional discovery on these issues. As to
the economic loss doctrine, BrunoBuilt also argues it does not apply as a matter of law because
the underlying transaction was one for the provision of services as opposed to the conveyance of
defective property. As for Woodworth's liabi lity BrunoBuih contends there are factual disputes
precluding summary judgment and seeks relief under IRCP 56(d) to obtain additional discovery
regarding his involvement.
1.

Timeliness

Claims for professional negligence are subject to the two year statute of limitations found

in I. . § 5-219(4). That section provides, in relevant part:
An 8;Ction to recover damages for professional malpractice ... the cause of action
shall be deemed to ha e accrued as of the time of the occurrence, act or omission
complained of, and the limitation period shall not be extended by reason of any
continuing consequences or damages resulting therefrom or any continuing
professional or commercial relationship between the injured party and the alleged
wrongdoer[.]

I.C. § 5-219.
Accruals of a professional negligence claim arising under the facts of this case, i.e., work
associated with improvements to real property, is governed by a statute of repose as set forth at
LC. § 5-241 which provides in relevant part:
Act.ions will be deemed to have accrued and the statute of limitations shall begin
to run as to actions against any person by rea on of his having perfonned or
furnished the design. planning, supervision or construction of an improvement to
real property, as follows:
(a) Tort actions, if not previously accrued shall accrue and the applicable
limitation statute shall begin to run six (6) years after the final completion of
construction of such an improvement.
LC.§ 5-24l(a).
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Applying I.C. § 5-24l(a) together with J.C. § 5-2 19(4), a cause of action based on
professional negligence arising out of the design, planning supervision or construction of an
improvement to reaJ property must be brought within two years of "some damage" occurring but in
no event. later than eight years following completion of the improvement's constructionregardless of whether some damage has yet occurred-or that cause of action will expire.
The parties aJl agree that the professionaJ negligence claims against the Strata Defendants
arise from their respective contributions toward the design, planning, supervision or construction
of an improvement to Terra

ativa 4-thus implicating l.C. § 5-24 l(a). As in KJeinfelder.

however, they dispute what the " improvement" is and when it was finally complete.
Tbe Strata Defendants argue that the "improvement" for purposes of the professional
malpractice claim against them is its geotechnical engineering work on Terra ativa 4. They
point out that the claim arises from their performance of services pursuant to contracts with Terra
ativa. LLC- the 2003 "Final GeotechnicaJ Engineering Evaluation for
Subdivision

ativa Terra

o. 3" and the 2007 "Construction Ob ervation and Testing on Terra

ativa 4."

Both of these contracts involved Terra ativa 4 only. With regard to the 2003 contract, the Strata
Defendants completed performance on March 4, 2004. They completed performance under the
2007 agreement on February 5, 2008. when Strata issued a letter to Terra ativa, LLC and the

Ciry of Boise confirming that its construction oversight services for Terra ativa 4 had been
completed. After that date, the trata Defendants did not provide any additionaJ services related
to the geotechnical engineering on Terra

ativa 4. Thus, the Strata Defendants argue that

BrunoBuilt's malpractice claim accrued by February 5 2014 and the statute oflimitations on the
claim ran on February 5, 2016. and BrunoBuilt' s contract claim accrued on February 5 2008 and
ran on February 5, 2013.
As argued in Kleirifelder, BrunoBuilt responds that all phases of the Terra

ativa project

should be considered the " improvement" and. because the final phase was not completed until
2014, its claim is timely. In support of its argument BrunoBuilt points out that although trata 's
2003 and 2007 agreements with Terra

ativa, LLC involved only Terra ativa 4, in performing

those contracts, Strata relied on its 1992 and 1998 contracts with Terra

ativa, LLC under which

it performed a preliminary assessment of the geologic conditions of entire subdivision project.
Deel. Sampo Exh. H. Thus, BrunoBuilt contends the aJlegedly negligent work was not confined
to just Terra ativa 4 but encompassed the entire project. Alternatively BrunoBuiit contends the
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trata Defendants are equitably estopped from asserting the claims are untimely based the 2016
Report. which 13runoBuilt characterizes as an attempt to conceal its negligent conduct.
a.

The "impro ement"

Whether omething is an " improvement to real property" under J.C. § 5-241 (a) is a
question of law for the court. Stapleton v. Jack Cushman Drilling & Pump Co. Inc., 153 Idaho
735. 738. 29 1 P.3d 418, 421 (20 12). The statute does not define an "improvement," but Idaho
appellate courts have. An improvement is omething that enhances or augments the value or
quality of the real property. Id.. citing West v. El Paso Prod. Co., 122 Idaho 133, 136. 832 P.2d
306. 309 ( 1992).
The work involved in de eloping bare land into a subdivision with saleable parcels i
widely considered an improvement to real property. 14 In fact, the development of a subdivision is
a multi-improvement affair involving different professionals. By way of example, a subdivision
may require geotechnical engineering such as grading. as well as the installation of paved streets.
gutters, sidewalks. curbs. water service, gas service, and electrical service, among others.
Becau e there are several di crete impro ements that go into the development of a subdivision,
the statute of repose may apply differently to the various entities working on those
improvements. ee, e.g., Liptak v. Diane Apartments, Inc., 109 al. App. 3d 762. 774, 167 Cal.
Rptr. 440. 446 (Ct. App. 1980) (recognizing that completion of earthwork within subdivision.
which was at issue in negligence claim, was distinct from completion of development of
subdivision as a whole)~Gordon v. W

tee/ Co., 950 .W.2d 743, 748 (Tex. App. 1997), writ

denied (Feb. 13. I 998)("[W]here different subcontractors were responsible for the con truction

of different parts of a larger project, the statute of repo c should be applied to each of tho c
individual subcontractors when they have completed their respective improvements."). Thus. for
a developer of a subdivision, for example. an " improvement" may be the whole subdi vision
while, for an electrician, the "improvement" would be the particular electrical line installed.

1
•

See. e.g., Damon v. Vis1a Del one Dev., LLC, 381 P.3d 679, 682 ( M App, 2016) (the infrastructure eons1ruc1ed
10 develop a subdivision is an improvement for purposes of the statute of repose): Shaw Cons1r.. LLC v. Uni1ed
Builder Sen1ices, Inc.. 296 P.3d 145. 154 (Colo. App. 2012X"An improvement may be a discrete component ofan
entire projecL such as the la t of multiple residential buildings."Xoverruled on other grounds by Goodman v.

Heritage Builders, Inc., 390 P.3d 398 (Colo. 2017)).
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Here, it is undisputed the allegedly negligent work at issue is limited to the trata
Defendants' work in Terra

ativa 4 under the 2003 and 2007 contract . 15 Thus. the

"improvement" is trata's geotechnical engineering of Terra
that the "improvement" is the entire Terra

ati a 4. BrunoBuilt's argument

ativa subdivision is contrary to both the plain

language of I. . § 5-241 (a) and its purpose. The statute applies to a person who has "performed
or furnished the design, planning, upervision or construction of an improvement." The action
against the person accrues within six years of " final completion of construction of such an
improvement." J.C.§ 5-241(a) (emphasis added). Thus, it is the final completion of the
improvement on which work was performed which must be considered. Here, the impro ement
at issue is trata's geotechnical work on Terra

ativa 4, not its geotechnical work on Terra

ativa. 5. 6. 7. 8 or 9.
Further, J.C. § 5-241 (a) was enacted "as a response to the greatly increased liability
sustained by architects and builder since the decline of the common law rule which ended their
liability when the building was completed and accepted by the owner." Twin Falls Clinic &

Hosp. Bldg. Corp. v. Hamill. 103 Idaho 19. 25, 644 P.2d 341, 347 (1982). It was intended to
limit liability. In multi-phase. multi-year projects, BrunoBuilt's argument would have the
unintended effect of holding a profe sional performing work on the initial phase potentially
liable decades later. even if that professional never did any work in connection with subsequent
phases.

16

Finally, BrunoBuilt's reliance on State v. Perini Corp. is misplaced as the fact and the
la\ underpinning the holding arc distingui hablc. 113 A.3d 1199

.J. 2015). In that matter. the

15

Counsel for BrunoBuilt a&rreed its complaint was limited olely to Strata's work in Terra ativa 4 but indicated
that it intended to move to amend the complain I 10 allege negligence with regard to trata 's work under the 1992
and 1998 contracts with Terra ativa. LLC. which involved the entire project. However, it has taken no tep in thi
regard. nor would it necessarily aid in overcoming the timeliness defen e.
16

It is widely recognized among jurisdictions that statutes of repose are especially appropriate in the context of
construction due to the nature of construction and construction claims. See. e.g .• Monson v. Paramount Home.f . Inc.,
515 .E.2d 445. 449 (N.C.Ct.App. 1999) (noting that the purpo e of a statute of repose, in a construction defect
statute, is t0 prevent defendants from being subjected to "potential open-ended liability for an indefinite period of
time"):Trinity River A 11th. v. URS Consultants, Inc.. 889 .W.2d 259, 264 (Tex. 1994) (noting cvidentiary difficult}
of defending suit years after completion of an improvement because of faded memorie • as well as increased
possibilities of third-party neglect, abuse, poor maintenance, mishandl ing, improper modification, and/or unskilled
repair): Gleason v. Becker.Johnson Assocs.. Inc.. 916 P.2d 662, 664 (Colo. App. 1996) (noting that, prior to lhe
enactment of statute of repo e relating to construction. con truction professionals were subject to potentially
indefinite liability).

22

Page 802

plaintiff, the State of ew Jersey, brought suit against multiple defendants based upon defects in
a high-temperature hot water system installed in a prison facility as part of a multiphase
construction project. Id. at 1203-04. SpecificaJly the contract at issue in Perini was for the
design and construction of26 building correctional faciHty to be constructed in three phases. Id.
The general designer/builder of the project designated other "principal contractors" for specific
portions of the work, including a company lo oversee constructfon, an architect, and an HV AC
company, all of which were involved in the design and installation of an underground hot water
distribution system to serve all the buildings in the project. ld The boilers comprising the hot
water system were located in a central plant in one of the buildings to be constructed. As each
building in the project was constructed it would be hooked up to the central system through a
network of pipes. Id. Two years after the final certificates of substantial compliance were issued
for the final buildings, the hot water system began to fail and the State of ew Jersey brought
suit.
The Court was tasked with interpreting ew Jersey's ten year statute of repose under
which a claim for negligent design, planning, supervision and construction of an improvement to
real property accrued ten years "after the performance or furnishing of such services and
construction." Id. at 1207-08. Under

ew Jersey law, where a designer, planner, supervisor or

constructor "has continuing responsibility throughout the construction of the project or a specific
improvement the ten-year limitations period commences when the project has been certified as
substantially complete. Id. at 1209. Much like the parties here, the tate argued the hot water
system was an improvement that was not substantially complete until it was hooked up to the
final building in the project and that building was certified as substantially complete. The
defendants argued that the hot water system was finally complete when the building containing
the system's central plant was certified as substantiaJly complete.
The Court agreed with the State, focusing foremost on the fact that the hot water system
was a Jystem designed to connect every structure of the prison complex. Id. at 1210-12. While
the central plant was the origination point. it was not independent of the underground pipes
connecting it to all the buildings. It was not intended to be completed on a "piecemeal basis." Id.
Under these circumstances, the Court was unwilling "to embrace an application of the statute of
repose that would permit separate trigger dates for each section of the [hot water] system as a
building it serves come on line. uch an approach is inconsistent with the purpose of the statute
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of repose and frustrates the ability of the owner to evaluate whether the system, as designed and
constructed, operates as intended." Id. at 1211. Further, the Court found that, because the entities
involved in the design, planning and construction of the hot water system were «continuously
involved" in the project umil its completion, then, under

ew Jersey case law, the stanne of

repose as it applies to their work commences upon completion of the project as a whole. Id.
Unlike in Perini. where the work was performed pursuant to a single contract Strata's
work on the project as a whole was performed in multiple phases pursuant to a series of contracts
with Terra

ativa, LLC. Far from being the continuous period of activity at issue in Perini,

Strata's work on the project was piece-meal, separated by multi-year gaps. Further, the project as
a whole was not an interconnected, interdependent system; rather, each phase stood alone as a
separately-platted subdivision. with its own approvals and permits. Strata issued a certification of
completion of its work on Terra

ativa 4 on February 5, 2008, after which time there is no

evidence in the record showing trata's involvement with the project until it was asked to consult
concerning the earth movement that occurred in 2016. Even under Perini, trata's issuance of a
certificate of completion is determinative that its geotechnical engineering on Terra

ativa 4 had

reached final completion. regardless of whether the project continued on to other phases. Due to
these significant distinctions. Perini does not aid BrunoBuilt in its argument.
Consequently. the Court rejects BrunoBuilt's proffered interpretation of "improvement"
as including the entire Terra
b.

ativa subdivision.

"Final Completion"

Having concluded that the " improvements" for purposes of the statute of repose are
trata's geotechnical engineering on Terra

ativa 4, the question now is when these

improvements were finally completed. This Court finds that the final completion of the
improvements occurred on February 5, 2008, when trata issued a "Confirmation of
Construction" certifying completion of its work. There is no evidence that trata undertook any
further geotechnical construction on Terra

ativa 4 after this date.

BrunoBuilt incorporates by reference the argument it made in Kleinfelder regarding the
extension of the $5000 Grading and Landscaping bond on Terra

alive 4 for purposes of

monitoring the establishment of the landscaping and for minor re.seeding the following spring.
This evidence, according to Brunobuilt, indicates that final completion of Terra

ativa 4 had not

yet occurred. The Court rejected the argument in Kleinfelder and rejects it again here. On this
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point. the Court incorporates herein the rationale set forth in its Memorandum Decision and
Order on motions for Summary Judgment. to trike and for Relief under 56(d) (May 22, 20 I 8)

(" Kleinfelder Order"). In summary, the Court determined therein that. even if potential minor re·et:tling was an irnpro ement. it is distinct from the geotechnical engineering impro ement at
issue in the litigation.
To conclude, the professional negligence claim regards the trata Defendant 'rendition
of gcotechnical engineering of Terra

ati a 4. The undisputed evidence demonstrates that this

improvement was completed by February 5, 2008. Therefore, applying l.C. § 5-241 (a) together
with LC. § 5-219(4), the cause of action again t the Strata Defendants accrued on February 8.
2014 and the statute oft imitations ran on February 8, 2016. Because the Complaint was filed
after the tatue had run, the claim is time-barred .
c.

Equitable E toppel

Having concluded the claim is time-barred. the Court must address BrunoBuilt'
argument that the trata Defendants hould be equitably e topped from asserting the claim is
untimely as a result of the 2016 Report. The clement of equitable estoppel are: (I) a false
representation or concealment of a material fact with actual or constructive knowledge of the
truth: (2) the party asserting estoppel did not know or could not discover the truth; (3) the false
rcprc entation or concealment was made with the intent that it be relied upon, and; (4) the person
to whom the representation was made or from whom the facts were concealed, relied and acted
upon the representation or concealment to his prejudice. Twin Falls Clinic & Hosp. Bldg. orp.

"· Hamill. 103 Idaho 19. 22. 644 P.2d 341. 344 (l 982).
To illu trate the application of the doctrine. in Twin Falls linic, the Court found a
genuine issue of material fact existed as to whether an architect was equitably estopped from
asserting a statute of limitations defense where it was alleged that the architect. on several
occasions. blamed the eparation and cracking in the mortar on " normal ex pan ion and
contraction," when. in reality. the problems were caused by his failure to provide proper
expansion protection in designing the clinic. Id. at 22-23, 644 P.2d at 344-45. The Court noted
that an inference could be drawn that the architect had knowledge of hi negligence and that the
clinic lacked the expenise to discover the negligence. Further. the fact suggested that the clinic
relied on the architect's representation by following the remedial measure
architect in an attempt to resolve the problem.
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uggested by the

Here, BrunoBuilt cites to Strata's 20 I 6 Report which discusses, inter alia, possible
reasons for the landslide activity on Aho Via Court, with the primary suspect being a change in
subsurface groundwater conditions that added
failing to admit in the 2016 Report that Terra

\I

eight to the soil. BrunoBuilt argues that. by

ativa 4 was buih on a historical landslide area not

fit for residentiaJ construction, Strata concealed a material fact relating to its negligent conduct.
Thus, BrunoBuilt-

having no geological or geotechnical engineering training or experience-

remained unaware of Strata's culpability and relied on trata's 2016 report in delaying to take
any formal legal action against trata until late 20 16. Consequently, BrunoBuilt asks the Court to
find that genuine issues of materiaJ fact exist regarding whether Strata is equitably estopped from
challenging the timeliness of BrunoBuilt's claim.

It is BrunoBuill 's burden to present evidence that would raise a question of material fact
as to whether the elements of estoppel are met. Theriault v. A. H Robins Co., 108 Idaho 303, 307,
698 P.2d 365, 369 (1985). There are two primary reasons BnmoBuilt has not sustained this
burden. First, trata did not make this representation to Mr. Bruno or any of the other lot owners
on Alto Via Court. Strata's report was issued to the Developers, who then sent the 2016 Report
onto the lot owners. Therefore BrunoBuilt cannot establish that Strata concealed a fact with the
intent that the lot owners rely on it.
econd, even assuming the first three elements of equitable estoppel were met- that
Strata knew that the landslide was due to the fact that Terra

ativa 4 was built on a historic

landslide area not fit for residential use, concealed it from the developers by blaming the sl ide on
groundwater infiltration and BrunoBuilt relied on trata's representations-BrunoBuilt carmot
establish that it acted upon those representations to ifs prejudice. By April 15, 20 16, when
Bruno received the Strata report, the statute of limitations had already run on any claim
BrunoBuilt had against trata. Therefore, the Court concludes that equitable estoppel does not
apply as a matter of law. ummary judgment in the Strata Defendants' favor is warranted.

2.

Economic Loss Rule

Alternatively, this Court finds that summary judgment is warranted in favor of the Strata
Defendants by operation of the economic loss rule. The parties' arguments in this regard are
nearly identical to those set forth in Kleinfelder and, as such, the Court incorporates herein its
analysis and conclusions rendered in the Kleinfelder Order. However, in this action BrunoBuilt
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relied on an additional case not addres ed in Kleinfelder, Oppenheimer Indus., Inc. v. Johnson

Cattle Co.. 112 Idaho 423, 425, 732 P.2d 66 1, 663 (1986), which the Court will address here.
ln Oppenheimer, the plaintiff contracted with a cattle company to care for the plaintifT's
cattle. The canle company re-branded the canle and sold them without the plaintiff's permi sion.

Id. at 424. 732 P.2d at 662. Just prior to the sale, a state deputy brand in pector inspected the
cattle and notice two ets of brands. one of which wa "fre h." evertheless, the inspector relied
on the cattle company' good reputation and decided not to request proof of ownership or a bill
of sale for the cattle. Further. he did not advise the plaintiff that cattle bearing plaintiff's brand
were in the process of being sold by the cattle company. Id. The plaintiff brought a con ersion
claim against the cattle company and negligence claim against the brand inspector. The trial
court concluded that the plaintiff's loss of the cattle was an economic loss and, therefore.
unrecoverable in a negligence action. Id. On appeal. the Idaho upreme Court reversed, pointing
out that the plaintiff was not alleging mere economic damages. but loss of his property-the
cattle-due to the negligence of the inspector. Id. at 425-26, 732 P.2d at 663-64. The Court
pointed out that animals are chattel, and a party can recover for loss or destruction of chattel
caused by the negligence of another. As uch, the Court concluded that the plaintiff's negligence
claim was not barred by the economic loss rule. Id.
BrunoBuilt contend that. as in Oppenheimer, it suffered actual property damage-as
opposed to purely economic lo s-due to the trata Defendants' negligence and, therefore. may
properly reco er those damages under a negligent theory. However, like Brian and Christie, Inc.

v. Leishman £lee., Inc., 150 Idaho 22, 27,244 P.3d 166, 171 (2010), Oppenheimer falls into the
negligent rendition of services camp as opposed to the purchase of defective property camp. In

Brian and Christie, Inc., Idaho upreme Court distinguished these scenarios and explained why
the economic loss rule applies to the latter but not the former.

amely. there is no duty in

negligence to de ign, manufacture and ell property that will conform to the buyer' economic
expectations. Id. at 28. 244 P.3d at 172. Absent such a duty, there is no liability for another's
economic loss. Therefore, in the case of defective property, recoverable damages only include
physical damage or loss to property "other than that which is the subject of the transaction." Id.
at 26. 244 P.3d at 170. There is a duty. however. to use ordinary care in rendering services so as
to a oid injuring the per on or property of another. Id. at 29. 244 P.3d at 173 . Thus, damages
caused to someone's property as a re ult of the negligent rendition of services are recoverable.
27
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The plaintiff in Oppenheimer was not a purchaser of defective property. Rather, as in

Brian and Christie, Inc., it suffered a loss of property due to the negligent services rendered by
another. Thus, damage to property was held to be recoverable. As discussed in detail in the

Kleinfelder Order, this case falls squarely in the purchase of defective property category.
BrunoBuilt purchased defective property, i.e.. Lot 16. and seeks damages for remediating Lot 16,

as well as for the loss of the economic value of property and loss of profits under the
Construction Contract. As held in Blahd and Tusch Enterprises, because these damages qualify
as economic losses arising from the subject matter of the Construction Contract, they are not
recoverable under a negligence theory. Blahd v. Richard B. Smith, inc. 141 Idaho 296, 300, I 08
P.3d 996, 1000 (2005)· Tusch Enterprises v. Coffin, 113 Idaho 37, 38-40, 740 P.2d 1022, 102325 ( 1987). As such Oppenheimer does not persuade this Court that the economic loss rule is
inapplicable here.
To conclude, because the Court finds the claim against the trata Defendants barred by
the statutes of limitation and repose and, additionally that the trata Defendants owed no duty to
BrunoBuilt under the economic loss rule, whether Woodworth owed a duty to BrunoBuilt is
moot.

C.

Motion for Relief oder IRCP 56( d)

Pursuant to IRCP 56(d), if a nonmovant shows by affidavit or declaration that for
specified reasons, it cannot present facts essential to justify its opposition the court may defer
considering a summary judgment motion while the nonrnovant pursues discovery. A party who
invokes the protection of IRCP 56(d) "must do so in good faith by affirmatively demonstrating
why he cannot respond to a movant's affidavits ... and how postponement of a ruling on the
motion will enable him, by di covery or other means, to rebut the movant's showing of the
absence of a genuine issue of fact. " Jenkins v. Boise Cascade Corp., 141 Idaho 233 239 108
P .3d 380 386 (2005) cite omitted. The p)ajntiff has the bur-den of setting out "what further
discovery would reveal that is essential to justify their opposition," making clear "what
information is sought and how it would preclude summary judgment." Id., cite omitted. icholas

v. ij1al/enstein, 266 F.3d 1083, 1088-89 (9th Cir.2001).
Here, BrunoBuilt, through an affidavit submitted by its counsel contends that additional
discovery is required, specifically:
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1) the involvement and extent of culpability Mr. Woodworth has in the rendition of
negligent engineering services Strata and its engineers provided, and·
2) the full scope and timing of all of the engineering services that the Strata Defendants

provided on subsequent phases of the Terra

ativa project (i.e., Terra

ativa 5, 6 7 8

and 9).
BrunoBuilt contends that discovery about Woodworth's involvement is necessary to
defend against the argument that he owed no duty to BrunoBuilt because he was not involved in
the work affecting Lot I 6. The second topic according to Bruno Built, is necessary to defend
against the statutes of limitations and repose argument.
Given the Court's findings on summary judgment BrunoBuilt's IRCP S6(d) motion is
rendered moot.

amely having found the claim barred by the statutes of limitation and repose

and by operation of the economic loss doctrine. there is no need to explore Woodworth's
involvement in rendering geotechnical engineering services to Terra

ativa 4. Further because

the Court rejects the argument that the "improvement" for purposes of the statutes of repose
extended beyond Terra

ativa 4, discovery regarding the trata Defendants' engineering services

on subsequent phases of the development would not aid in BrunoBuilt's opposition to swnmary
judgment.
V.

CO CLUSIO
Based on the foregoing analysis, the trata Defendants' motion for enforcement of the

settlement agreement or. alternatively. for summary judgment is GRANTED. BrunoBuilt's
motion under IRCP 56(d) is DE IED.

IT IS SO ORDERED .
. f')Dated this /
day of July. 2018

I
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF
1
IDAHO I A D FOR THE CO
TY OF ADA
CHRISTOPHER D. R CH Cieri<
•

By EMILY CHILD
(;i:F-UTY

BR

OBUILT, INC., an Idaho corporation,
Plaintiff.

Case

o. CV0l-17-17395
ORDER

V.

TRATA, INC.; CHRI M. COM TOCK; 11.
ROBERT HOWARO; MlCHAEL
WOODWORTH,
Defendants.

Pursuant to this Court 's Memorandum Decision and Order on Motion to Enforce
enlemcnt Agreement or. Alternatively, for . ummary Judgment and Motion for Relief under
56( d) (July 11. 2018). the parties are ordered as follows:
Within fourteen (1 4) days of the issuance of this Order, the parties are to exchange
mutual releases as contemplated in the settlement agreement, with BrunoBuilt providing a

Pierringer release. The trata Defendants are to provide Bruno Built with a copy of the covenant
not to sue executed by the Rowans. The parties are to jointly notify thi Court 1 when these
exchanges are complete, at which point to Court will enter judgment dismissing the claims with
prejudice unless either party file an objection to the entry of judgment in the intervening period.
IT I

O ORDERED.
Dated

tliiil:::[ day of Augu t, 2018

/ -U
~
ipp~
District Judge

1

The parties may do so via email to Judge Hippler's staff attorney at gmclaughlin@adaweb.net.
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fN THE DI TRlCT COU RT OF THE FOURTH JUDI IAL DI TRICT OF THE TA'tE OF
IDAHO
D FOR THE COU TY OF ADA
CHRISTOPHER D. RICH, Cl•rk
•

By EMILY CHILD
OEPU'"Y

BR

OB ILT. TN ., an Idaho corporation,
Plaintiff,

Case o. CV0l-17-17395
MEMORANDUM DECI IO A D ORDER
0
OTIO TO R CO IDER

TRATA. C.; CHRl M. OM TO K: H.
ROBERT HOWARD; MICHA EL
WOODWORTH,
Defendants.

I.

I TRODUCTIO
At issue in this case is a single claim for negligence again t trata, Inc., an engineering

firm that performed geotechnical engineering for what has been referred to in this litigation as
the Terra

ativa project, as well as trata's employees (collectively." trata Defendants").

amely. Bruno Built claims that the trata Defendants failed to identify and account for preexi ting landslide conditions in the area. On July 11, 201 8, this Court issued its Memorandum
Decision and Order on the trata Defendants' motion to enforce a settlement agreement or.
alternati vely, for ummary j udgment. ("Order"). In the Order, thi Court concluded that the
parties reached an enforceable settlement agreement under which BrunoBuilt agreed to release
its claims against the trata Defendant . Altemati ely. the Court found summary judgment in the
trata Defendant ' favor warranted becau e the negligence claim was barred by the statute of
limitations and economic los rule.
BrunoBuilt

eks recon ideration of the three grounds for dismissal set forth in the Order.

BrunoBuilt first contends there are genuine issues of material fact as to whether an enforceable
agreement was entered into between the parties. econd, BrunoBuilt argues that the Court erred
in concluding that the "improvement" for purposes of the statute of repose was Terra

ati a 4 as

oppo ed to the entire Terra ativa project. Finally. BrunoBuilt argues the Court erred in applying
the economic loss rule by considering the subject o f the transaction to be both the lot and the
subsequently built home.

1
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A hearing on BrunoBuilt's motion was held on October 9, 2018 after which the Court
took the matter under ad isement.

11.

TA DAROS
When a district court decides a motion to rccon idcr under IR P I l .2(b)( 1). it must apply

the same tandard of review it applied when deciding the original order that is being
rccon idered. Westby v. Schaefer. 157 Idaho 616,621.338 P.3d 1220. 1225 (2014). At the time
the ourt is ued the Order. the standard with regard to enforcement of settlement agreements
was conflicting. Case law indicated that the proper standard to apply where no cvidentiary
hearing had been conducted was the same as that applied to summary judgment motions.
Vanderford Co. v. Knudson. 150 Idaho 664, 67 1, 249 P.3d 857, 864 (20 11 ). As such. the Court
applied a ummary judgment standard to both the enforcement of the settlement agreement and
the motion for summary judgment.
Recognizing that a motion to enforce a settlement agreement effectively eeks specific
performance or a declaration of parties' rights-equitable claims to which there is no right to a
jury trial- the ldaho upreme Court recently took the opportunity to clarify the applicable
standard. to wit:
[T)he trial court as the trier of fact i entitled to arri e at the most probable
inferences based upon the undi puted e idence properly before it and grant the
summary j udgment despite the possibility of conflicting inference . Thi ourt
freely re iews the entire record that was before the di trict court to determine
whether either side wa entitled to j udgment as a matter of law and whether
inference drawn by the district court are reasonably supported by the record.
eward v. Mu ick A uc1ion, LLC, 164 Idaho 149. 426 P.3d 1249, 1255-56 (201 8).
As such. insofar as BrunoBuilt' motion to reconsider applies to the motion to enforce the
·ettlement agreement, this newly articulated standard govern thi Court' analysis. With regard
to the other bases for dismissal, the Court will continue to appl., the time-te ted ummar
j udgment standard, as et forth on page 2 of the Order and incorporated herein.

Ill.

ALY~ I
A motion for reconsideration under IRCP l l.2(b )(1) "is a motion which allows the court-

when ne, law is applied to previously presented facts. when new facts arc applied to pre iou ly
presented law. or any combination thereof.- to reconsider the correctness of an interlocutory

order." .Johnson v. . Idaho Coll., 153 Idaho 58. 62, 278 PJd 928, 932 (2012). The trial court
2
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should take into account any new facts presented by the moving party that bear on the
correctness of the interlocutory order.

oeur d'Alene Mining Co. v. First ar. Bank 0/1 . Idaho,

118 Idaho 812. 823. 800 P .2d I 026, I 03 7 ( 1990). Howe er. th basis for a motion to recon ider
need not always rest on new law or new facts. A trial court can be properly~ kcd to reconsider
its own interlocutory orders for facial error or errors of law. Johnson v. Lamhros. 143 Idaho
468. 472, 147 P.3d 100, 104 (Ct. App. 2006).
A. Enfo rcement of ettlement Agree ment
Based on the declarations submitted by coun el for the negotiating parties-Kevin
canlan for the trata Defendants and Wyan John on for BrunoBuilt-this Court concluded in

it Order that the parties entered into an enforceable settlement agreement no later than January
20.2017 and agreed to a single modification some months later. pecifically, the Court found the
material terms agreed to as of January 20. 2017 were that, as part of the ettlement of the ericali
1

action , the trata Defendants would secure from the Rowans a covenant not to sue BrunoBuilt
for the landslide damage caused to the Rowan ' home. In exchange. BrunoBuilt would pro ide
the trata Defendants with a Pierringer release. ounsel for the parties later modified the
agreement to impose an additional requirement for the trata Defendants to provide BrunoBuilt
with a release of claim .
In moving for reconsideration. BrunoBuilt contend that the Court overlooked genuine
is ues of material fact that impact whether an enforceable settlement agreement was formed
between the parties at any point. BrunoBuilt argues that there is a factual di pule as to whether
the parties reached an enforceable ettlement agreement by January 20th because there was no
meeting of the mind a to: I), hether BrunoBuilt would be expressly identified as a third-party
beneficiary of the Rowan' covenant not to sue, and; 2) the timing and method of deli er of the
covenant not to sue to BrunoBuilt. It argues there was no enforceable settlement agreement
th

reached after January 20 bccau e the parties had not reached agreement as to: l) whether
BrunoBuilt would provide the trata Defendant with a Pierringer release. and: 2) whether the
ettlement agreement would contain a confidentiality provision. Further, BrunoBuilt argue there
i a question of fact as to whether the co enant not to sue-which had been procured by the
. trata Defendants prior to an enforceable contract arising between BrunoBuilt and the trata
Defendants-could erve as valid consideration.
1

ericati et al. v. Terra otivo. LLP et al.. Ada County Case o. CV-OC-2016-09068.
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The fonnation of a valid contract requires a meeting of the minds as evidenced by a
manifestation of mutual intent to contract. Federal fat 'I Morr. Ass 'n v. Ila/er, 158 Idaho 694.
70 1-02. 35 l P .3d 622. 629- 30 (20 15). "Whether there was a meeting of the minds is an
objective inquiry thot docs not focus on the subjective beliefs or intentions of [the parties]." Id. at
704. 351 P.3d at 632. ln addition. "[al respon e to an offer amount to an acceptance if an
objective. reasonable per on is justified in understanding that a fully enforceable contract has
been made. e en if the offeree ubjecti ely does not intend to be legally bound." Justadv. Ward.
147 Idaho 509. 512. 21 1 P.3d 118, 121 (2009). quoting 17A Am.Jur.2d Contracts§ 91 (2d ed.
2008). This objective standard take into account the facts and circumstances, 'including what
the offeree aid, wrote. or did and the tran actional context in which the offeree verbalized or
acted. " Id.

I.

Identification of BrunoBuilt as Third Party Beneficiar

With regard to whether BrunoBuilt would be expressly identified as a third party
beneficiary in the co enant not to sue executed by the Rowan . the ourt remains of the opinion
that a meeting of the minds on that tenn was reached on or about January 9 20 17. Both canlan
and Johnson 's declared recollections of trata's January 3, 2017 offer was that Strata would
obtain from the Rowan a co enant not to ue BrunoBuilt for landslide damage caused to the
rd

Rm ans' home. ln describing the January 3 offer, canlan tated that, in exchange for
di mi saJ:
the trata Defendants would eek to ecure a covenant not to uc BrunoBuilt
from the Rowan as part of the settlement of the ericati action.
Deel. canlan.

8 (emphasis added).

John on de cribed the offer in a similar manner. stating that, in exchange for dismi al by
BrunoBuilt, ' canlan proposed:
trata would negotiate with the Rowans in the ericati Action to secure a
covenant not to sue from them, in which the Rowan would agree not to ue
BrunoBuilt for any landslide damages caused to their home . ... [T)he ole
con ideration trata was offering in exchange for BrunoBuilt' agreement to
dismi its pending claim against trata in the 2016 Action was trata's
agreement to ccurc a covenant from the Rowan ' that the would not file uit
again t BrunoBuilt for the land ·tide damage caused to their home.
Deel. John on.

3(c). (d) (emphasis added).
4
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While the magic words "third party beneficiary" were not used in conveying the offer,
the most reasonable inference to be drawn from the undisputed evidence is that the Rowans'
covenant would be pecific to BrunoBuilt. Indeed, although a party's unstated subjecti e beliefs
are irrelevant to the meeting of the minds inquiry. Johnson's declaration indicates that he even
understood the offer to operate so as to make Bruno Built a third party beneficiary of the
covenant. He opined that the anticipated covenant would even be beneficial to trata. "becau e i r
trata could secure a covenant from the Rowans that they would not sue BrunoBuilt, trata
would then be assured that it would not have to defend against any future contribution claim
from BrunoBuilt[. )" Id. As uch. although John on ' s January 9th 'condition" of BrunoBuilt 's
dismi saJ of claims against trata wa that Bruno Built would be named as a third party
beneficiary of the Rowan covenant. he was not propo ing a new term or rejecting trata 's offer;
he was simply characterizing the legal effect of the offer. Suius v. First ecurity Bank ofIdaho.
125 Idaho 27, 867 P.2d 260 (1993) (addition of the words " full and final enlement" to the draft
agreement was not a variance of terms but rather an expre ion of the legal effect of defendant '
oral acceptance of plaintiffs' offer.) Thu , the Court will not reconsider its conclu ion that the
parties reached agreement on this term on or about January 9 th •

2.

Deli ery of ovenant

With regard to BrunoBuilt' argument that there was no meeting of the minds at any
point as to whether the Strata Defendant would physically recei e a copy of the co enant not to
sue from the Rowans. the Court find that any uncertainty on this point did not preclude the
formation of an enforceable eulement agreement because the term was not material to the
agreement.
DrunoBuilt point out that, according to Johnson. canlan' January 3rd offer pecificall)
noted that BrunoBuilt would "rcccivl c )" a covenant not to sue from the Rowans and. according
to canlan, the parties agreed the dismissal would be "in exchange" for the covenant not to sue.
Deel. John on.

3(a) ( ay 1, 2018): Deel. canlan,

8 (April 5. 2018). However. BrunoBuilt's

argument regards simply the timing of parties' performance under the ettlement agreement. not
a material term necessary for an agreement to be formed in the first place. There is nothing in the
record supporting 8runoDuilt' s argument that the timing of parties' performance or the method
of delivery of the covenant to Bruno Built was discu sed as a material term to the agreement.
th

Rather, as framed by John on the agreement reached January 9 was that BrunoBuilt's
5

Page 819

agreement to settle. "would be conditioned upon trata securing a covenant not to ue that wa
signed by the Rowans(.]" Deel. Johnson.

3(h). The record does not reveal that discus ions

were held regarding how or when that co enant would then be delivered to BrunoBuilt.
While Johnson does note that it was "important" to BrunoBuilt to 'have something in
writing signed by the Rowans," this was only so that BrunoBuilt would "ha e omething to rely
upon" if the Rowans sued Bruno Built for land tide damages in the future. Deel. John on,

I (h).

It was not an essential term of agreement, nor is there anything indicating that Johnson conveyed
this proposed term to canlan. Indeed. BrunoBuilt would ha ea writing it could rely upon
regardless of whether trata physically delivered the covenant to Bruno Built. The value o f the
covenant is its ery existence, , hether or not it is physically in Bruno Built' hands.

onsider

the situation if. prior to BrunoBuilt physically obtaining the co cnant. the Rowans brought sui t
against BrunoBuilt for landslide damage . Despite not having the covenant in hand. BrunoBuilt
could still raise the covenant as a defen e to the Ro wans' claims against it and could easily
obtain the covenant simply by inquiring with trata's counsel or requesting that the Rowans
pro ide it in discovery. As such, to the extent there is any factual dispute as to how and when the
co enant was to be deli ered to Bruno Built. it was not a material term e sential to the formation
of the agreement and. thus. does not affect this Court's conclu ion.2
3.

Withdra\: al of Pierringer Release by BrunoBuilt

Bruno Built further argues that there was no meeting of the minds as to whether it would
provide the trata Defendants with a Pierringer Release. Acknowledging that Johnson had
agreed to the provision on January 20th • Bruno13uilt contends that Johnson subsequently
withdrew the pro ision during ubsequent negotiations. Presumably. BrunoBuilt relies on
Johnson'

elf- erving statement in his declaration that his March 14 email to canlan stating

that Bruno Built did not "need any Pierringer stufr' meant that BrunoBuilt was "no longer
interested" in pro iding the Pierringer relea e to the trata Defendants. The ourt already
articulated why Johnson's after-the-fact ancmpt to recast the meaning of his email remark is not
successful in creating a question of fact; namely. it represents a subjective. unreasonable
interpretation of the actual record. It is the words used by counsel that pro ide the best e idcnce
2

Funher. the folly of BrunoDuilt's position is demonstrated lhrough its inconsistent arguments. On the one hand.
BrunoBuilt in ists that Strata was required 10 deliver a signed covenant before there was a valid senlement

agreement. On the other hand. BrunoBuilt argues that because Strata had secured the covenant before a valid
cttlcment agreement witJ1 BrunoBuih was reached. it lacked con idcration.
6
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of intent. not counsel's subjective interpretation of tho e words. eward, 164 Idaho at _ , 426
P.3d at 1259. In moving for reconsideration. BrunoBuilt has not cited any argument for why it
believes the Court erred in this regard. It simply per i ts in its untenable position that BrunoBuilt
withdrew its ,villingncss to provide a Pierringer release. Reconsideration on this point it denied.
4.

Confidential itv Clause

As with the prior argument, BrunoBuilt has offered no argument as to why the

ourt

erred in finding that the confidentiality clause was not a material term to the parties' agreement.
Rather. BrunoBuilt contends that it was not a term the parties had discussed and, therefore, its
inclusion in the propo ed February Draft somehow rendered the agreement unenforceable. The
fact that it was not discussed prior to an enforceable agreement being reached is precisel y the
reason this Court determined it\: as. at most. a propo al by the trata Defendants for a
modification as opposed to an in alidation of an already-existing agreement. As noted in

eward. the fact that one party decided after an oral agreement had been reached that he wanted
a confidentiality claim where it had not been discussed in negotiations was not a ground for
avoiding enforcement of the agreement. . eward, 164 Idaho at _ . 426 P.3d at 1259. This is
because the "existence and nature o f the oITer "is judged by its objective manifestation . not by
any uncommunicated beliefs. mental reservations. or subjective interpretations or intention of
the ofTeror." Id.. quoting Fed. lat. Mortg. Ass'n v. Hafer, 158 Idaho 694. 702, 35 1 P.3d 622. 630
(20 15). The Court will not alter its ruling.

5.

Consideration

Finally, BrunoBuilt points out that agreement as to whether BrunoBuilt would provide
the trata Defendants with a Pierringer release or dismissal of the entire action was not reached
until January 20. 20 17 and argues that because this was a material term. there could not have
been an enforceable agreement formed prior to January 20th . However. because the trata
Defendants had- j ust days earlier-obtained the covenant not to sue from the Rowans,
BrunoBuilt argues the covenant could no longer serve a consideration for BrunoBuilt's promise
to dismiss its claims against the trata Defendants. In rendering this argument, BrunoBuilt relies
on the case o f Co/lord v. Cooley. where the Court ob erved that "fal promise is never held to be
made enforceable by rca on of pa t event unless those e ents have such a relation to the
promise as to con titute it inducing cause." 92 Idaho 789, 792. 451 P.2d 535, 538 ( 1969).
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This Court did not consider, in its Order, whether the trata Defendants' procurement of
the covenant prior to reaching agreement on the Pierringer issue had an effect on the
enforceability of the senlemcnt agreement. This is because the Court regarded the consideration
in thi s matter to be the exchange of mutual promi cs. not the trata Defendants' actual
procurement of the co enant. ee. Profits Plus Capital Mgmt., LLC v. Podesta. l 56 Idaho 873.
891. 332 P .3d 785, 803 {20 14) ("Where there is an exchange of mutual promi es. there is no lack
of consideration .")~ £. Idaho Prod Credit Ass'n v. Placerton, Inc.. I 00 Idaho 863, 867, 606 P.2d
967. 971 ( 1980) {" A promise for a promise is adequate legal consideration to support a
contract.")
BrunoBuilt has pointed to no authority suggesting that the trata Defendants'
performance of their promi e before final agreement was reached as to the Pierringer release
negates consideration. Co/lord is inapplicable to the facts in this case. There, the plaintiffs were
suing their parents' estate o er an alleged oral contract in which the parents agreed to devise their
e tates to the plaintiffs in exchange for various services the plaintiffs rendered. Co/lord. 92 Idaho
at 790-91. 451 P.2d at 536-37. The Court found "there is nothing to support a theory that at the
time the services were rendered by the appellants there was a contemporaneous agreement to pay
for them by devising property to the appellants. Absent proof of such an agreement. it is
pre urned that services rendered by one member o f a family to another are gratuitous." Id. at 793.
45 1 P.2d at 539.

o such presumption of gratuity arose under the facts of thi case. trata

performed it promi e in exchange for BrunoBuilt's promi e of di missal. While the precise
nature of the di missal- Pierringer or not- had yet to be ironed out. this detail did not have the
effect of negating consideration.
Further. to the extent there was a lack of consideration due to the trata Defendant ' early
performance, it was later cured when the Strata Defendants-at BrunoBuilt's request-agreed to
provide a release from the tata Defendants to BrunoBuilt. See. 76 C.J . . Release § 16
("Mutual releases of, or promises to release, the re pective obligations that each of two parties
owes to the other are both supported by sufficient consideration. each release being
the consideration for the other,e en if the claims released are doubtful."). As such. the Court
docs not conclude that the settlement agreement was unenforceable due to lack of con ideration.
ln s um. having reconsidered the record and the argument and applying the standard
articulated in ·eward the Court concludes that its conclusion that the parties entered into an
8
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enforceable ettlement agreement i ound. To thi end. the Court must also address
Bruno Built' objection to entry of judgment. The trata Defendants' motion to enforce the
ettlement agreement is perhaps best viewed as being in the nature of a declaratory judgment.
Thus. in concluding that an enforceable settlement agreement was reached, this

ourt has

declared the tenns of that agreement. and as a re ult the claims again t trata are dismissed. If a
party fails to abide the other terms of the declared scnlcment agreement, the other party may
ha e a claim for breach. Thus. for example. should BrunoBuilt be sued by the Rowans and the
release that trata obtained fails to act as the shield for which BrunoBuilt bargained, then ' trata
may be held liable for damages to BrunoBuilt flowing from that breach.
B.

Economic Lo s Rule

BrunoBuilt next argue that the Court mi sapplied the economic loss rule by concluding
the "subject of the transaction" between it and the Ocmpscys was the lot and the house.3
Bruno Built contend that, unlike in 8/ahd and Tusch1 where the lot and home were purchased as
an integrated whole. the Lot 16 and the re idcnce constructed by BrunoBuilt were not purcha ed
together and. therefore. cannot both be con idered the" ubject of the transaction."5 To this end.
BrunoBuilt has not presented this ourt with any authority supporting its position. 6
3

BrunoBuilt also argued that the Court erred by applying the economic loss rule in the first instance because the
case does not involve the sale of defective property. I lowever. at oral argument, BrunoBuilt withdrew its argument
on this point.

~ Blahd v. Richard B. Smith. Inc.. 141 Idaho 296. 300. I08 P.3d 996, I000 (2005); Tusch Emerpri.Ht:. ,._ Coffin. 113
Idaho 37. 38-40. 740 P.2d 1022. 1023-25 (1987).
5

On thi point, BrunoBuilt make connicting arguments. In its moving brief. it argues that the subject matter of the
transaction between BrunoBuilt and the Dempseys was the lot. Memo. I O Mtn. to Reconsider. p. 26. In its repl)
brief. it contends that ubject matter of the transaction was the house, with the lot being "mere collateral." Repl)
I O Mtn. 10 Rccom,ider. p. 10.
6

In advancing its argument, BrunoBuilt relies on one claimed "highly persuasive" case decided by an Arizona
appellate court where the coun found Lhat the economic loss rule did not bar builder from recovering damages 10
home!> he con tTUcted on bare loL'l caused by an engineer's failure to properly in pect fill dirt. Hugh es C u:,tom
Building, LLC v. Davey. 2 12 P.3d 865. 871 (Ariz. Ct. App., 2009). nfortunately for BnmoBuilt, the opinion it finds
to be " highly persuasive" was not "o erruled on other grounds" as BrunoBuih represents, but acrually withdrawn
and uperscded. In the substitu1ed opinion. the appellate coUJ1 concluded that the trial court erred in finding the
economic lo:.s doctrine barred the builder's recovery for one simple reason: under Arizona law, the economic los
doctrine "does not apply to negligence claims by a plaintiff who has no contractual relationship with the defendant."
Hughes Custom Building, llC ,·. Dal'<-'Y, 2010 WL 1407999 (Ariz.. Ct. App.. April 8, 2010). cite omined. Because it
was undisputed that the builder did not have a contractual relation hip with the defendant, the economic loss rule did
not apply. Omitted from the substituted opinion v. as an} mention of rhc subject matter of the transaction and
9
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The ourt's opinion i unchanged and finds it well s upported under Idaho law. The
parties agree that the "transaction" is the Construction Contract between the Dempseys and
BrunoBuilt. Thus, the focus of the inquiry is on the subject matter of the Construction Contract.

Aardema v. U.S. Dairy ,ystems, Inc .. 147 ldnho 785. 791, 11. 2. 2 15 P.3d 505. 5 11 (2009) (the
ubject of the tran action is the subject matter of the underl ying contract). The Con truction
Contract between BrunoBuilt and the Dempseys was effectively for the ale of the constructed
improvements- the home-on Lot 16. Therefore. not only was Lot 16 itself the subject of the
transaction. o too were the subsequent impro cments. A noted by one treatise, "lb]uilding
products lose their identity as. eparate products once incorporated into real estate."§ 114:6 Am.

L Prod. Liab. 3d (August 2018 pdate). In a sense, the case is no di fTerent than Blahd and Tusch
except that. rather than the purcha e the lot and already-built improvements as an integrated
whole. BrunoBuilt "purchased" the lot and improvements to-be-built, with an agreement to then
sell the lot and home to the Dempseys upon final payment. If the Demp ey did not default under
the

onstruction ' ontract, BrunoBuilt could not solely re-con ey the lot; it would re-con ey the

lot with the improvements integrated thereon. The Court declines to reverse its prior ruling.
Timeline
BrunoBuilt finall y eeks to have the Court recon ider its conclusion that its claim is
barred by the statutes of limitation and repose. In particular, Bruno Built argues that the term
"impro ement" under I. . § 5-24 1(a) should include the entire Terra ati a project through the
recording of the final plat of Terra ati a ubdivision
pro ide

o. 9 in 2014. In upport. BrunoBuilt

e eral reports and propo al regarding the Terra ativa project drafted by trata as

early as 1992 suggesting that trata 's geotechnicaJ engineering evaluations encompa ed the
entire project and. therefore. the entire project should be considered the ' impro ement." Deel.
taccy I

·o Mtn. to Reconsider (

ept. I 8, 20 18). The trata Defendants move to strike the nev. ly

submitted documents due to lack of foundation.
The Court' grant of summary j udgment to the trata Defendants on the timeline
defen e was unnecessary given its rulings on the motion to enforce the settlement agreement and
the economic loss theory. As such. the Court withdraws its findings on the timeline s defense.

whether the home and the 101 were 10 be considered integrated or separate propeny. As such, the Coun doe not find
the case to be of any persuasive value here.
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thereby rendering BrunoBuih' motion to reconsider moot on this issue. as well as the trata
Defendant ' motion to strike.
V.

0 CL

10

Based on the foregoing analysis. BrunoBuilt's Motion for Reconsideration is DE IED.
The trata Defendant ' Motion to trike is D · IED.

If I

O ORDERED.

/ '1-

Dated thi Q_ day of

oember,20~
. # Hippler
District Judge
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Electronically Filed
1/2/2019 2:38 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Amy King, Deputy Clerk

Kevin J. Scanlan
ISB #5521; kjs@dukescanlan.com

Kevin A. Griffiths
ISB #8187; kag@dukescanlan.com

DUKE SCANLAN & HALL, PLLC
1087 West River Street, Suite 300
P.O. Box 7387
Boise, Idaho 83707
Telephone (208) 342-3310
Facsimile (208) 342-3299

Attorneys for Defendants Strata, Inc., Chris M Comstock,
Michael G. Woodworth and H. Robert Howard

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
BRUNOBUILT, INC., an Idaho corporation,
Case No. CV0l-17-17395

Plaintiff,
vs.
STRATA, INC.; CHRISM. COMSTOCK; H.
ROBERT HOWARD; MICHAEL G.
WOODWORTH;

DEFENDANTS' MOTION TO
AUGMENT RECORD

Defendants.

COME NOW Defendants, by and through their counsel of record, Duke Scanlan & Hall,
PLLC, and hereby move this Court for an Order augmenting the record in this matter to include
the following memorandum decision and associated briefing from Ada County Case No. CV0l16-22915 as follows:
•

March 6, 2018, Defendants Douglas Unger's and Matrix Engineering, Inc. 's

DEFENDANTS' MOTION TO AUGMENT RECORD - 1
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Motion for Summary Judgment;
•

March 6, 2018, Memorandum in Support of Defendants Douglas Unger’s and
Matrix Engineering, Inc.’s Motion for Summary Judgment;

•

March 6, 2018, Declaration of Marisa S. Crecelius in Support of Motion for
Summary Judgment;

•

March 6, 2018, Declaration of Douglas L. Unger in Support of Motion for
Summary Judgment;

•

March 14, 2018, Motion for Summary Judgment;

•

March 14, 2018, Memorandum in Support of Motion for Summary Judgment;

•

March 14, 2018, Declaration of Alex Rush in Support of Motion for Summary
Judgment;

•

March 14, 2018, Declaration of Michael Ealy in Support of Motion for Summary
Judgment;

•

April 9, 2018, Defendants’ Joinder to City of Boise’s Motion to Quash Subpoena
and for Protective Order;

•

April 11, 2018, Affidavit of Margo Anderson in Support of Plaintiff’s
Memorandum in Opposition to Defendants’ Motion for Summary Judgment;

•

April 11, 2018, Memorandum in Opposition to Defendants Kleinfelder, Inc. and
G. Alexander Rush’s Motion for Summary Judgment;

•

April 11, 2018, Memorandum in Opposition to Defendants Douglas Unger and
Matrix Engineering, Inc.’s Motion for Summary Judgment;

•

April 11, 2018, Declaration of Machelle Poole;

•

April 11, 2018, Affidavit of Robert Bruno;

DEFENDANTS’ MOTION TO AUGMENT RECORD - 2

Page 828

•

April 11, 2018, Plaintiff's Motion for Rule 56(d) Relief,

•

April 11, 2018, Memorandum in Support ofPlaintiff's Motion for Rule 56(d)

Relief,
•

April 11, 2018, Affidavit of Counsel in Support ofPlaintiff's Motion for Rule

56(d) Relief,
•

April 11, 2018, Plaintiff's Motion to Strike Exhibit F to Michael Ealy 's

Declaration;
•

April 11, 2018, Memorandum in Support ofPlaintiff's Motion to Strike Exhibit F

to Michael Ealy 's Declaration;
•

April 18, 2018, Defendant Kleinfelder, Inc. 'sand G. Alexander Rush's

Opposition to Plaintiff's Motion to Strike Exhibit F to Michael Ealy 's
Declaration;
•

April 18, 2018, Reply Brief in Support ofDefendants Douglas Unger's and

Matrix Engineering's Motion for Summary Judgment;
•

April 18, 2018, Defendant Kleinfelder, Inc. 'sand G. Alexander Rush's

Opposition to Plaintiff's Motion for Rule 56(d) Relief,
•

The reporter's transcript of hearing on Motion to Dismiss/Summary Judgment
Motion held before the district court on November 1, 2010, as transcribed by:
o

•

Christie Valcich, CSR
200 W. Front St., Chambers Room 4127
Boise, ID 83702
Telephone: (208) 287-7580
Email: cvalcich@adaweb.net; and

May 22, 2018, Memorandum Decision and Order on Motions for Summary

Judgment, to Strike and for Relief Under 56(d).
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This motion should be granted based upon the pleadings and papers on file in this action
and based upon the supporting memorandum of points and authorities, filed concurrently
herewith.
DATED this 2nd day of January, 2019.
DUKE SCANLAN & HALL, PLLC
By

/s/ Kevin J. Scanlan
Kevin J. Scanlan – Of the Firm
Kevin A. Griffiths – Of the Firm
Attorneys for Defendants Strata, Inc.,
Chris M. Comstock, Michael G. Woodworth and
H. Robert Howard
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 2 nd day of January, 2019, I electronically filed the
foregoing document using the iCourt E-File system, which sent a Notice of Electronic Filing to
the following persons:
Richard L. Stacey
Chad M. Nicholson
McCONNELL WAGNER SYKES & STACEY PLLC
827 E. Park Boulevard, Suite 201
Boise, ID 83 712
Telephone (208) 489-0100
Attorneys for Plaintiff

D
D
D

U.S. Mail, Postage Prepaid
Hand Delivered
Facsimile (208) 489-0110
~ iCourt/Email
stacey@mwsslawyers.com;
nicholson@mwsslawyers.com;
white@mwsslawyers.com

/s/ Kevin J. Scanlan
Kevin J. Scanlan
Kevin A. Griffiths
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Electronically Filed
1/2/2019 2:38 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Amy King, Deputy Clerk

Kevin J. Scanlan
ISB #5521; kjs@dukescanlan.com

Kevin A. Griffiths
ISB #8187; kag@dukescanlan.com

DUKE SCANLAN & HALL, PLLC
1087 West River Street, Suite 300
P.O. Box 7387
Boise, Idaho 83707
Telephone (208) 342-3310
Facsimile (208) 342-3299

Attorneys for Defendants Strata, Inc., Chris M Comstock,
Michael G. Woodworth and H. Robert Howard

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
BRUNOBUILT, INC., an Idaho corporation,
Case No. CV0l-17-17395

Plaintiff,
vs.
STRATA, INC.; CHRISM. COMSTOCK; H.
ROBERT HOWARD; MICHAEL G.
WOODWORTH;

MEMORANDUM IN SUPPORT OF
DEFENDANTS' MOTION TO
AUGMENT RECORD

Defendants.

Defendants, through their counsel of record, Duke Scanlan & Hall, PLLC, respectfully
submit the following memorandum of points and authorities in support of their Motion to

Augment Record, which should be granted for the reasons set forth herein.
"When a record or exhibit not included in the record on appeal is unavailable to the party
who wishes to make it part of the record for appeal, it is incumbent on that party to move the

MEMORANDUM IN SUPPORT OF DEFENDANTS' MOTION TO AUGMENT RECORD - l
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district court, or petition [the Supreme Court,] to order augmentation of the record on appeal
with the relevant record(s) or exhibit(s).” Gibson v. Ada County, 138 Idaho 787, 790, 69 P.3d
1048, 1051 (2003). Here, Defendants request that this Court supplement the record in this matter
with the following filings from Ada County Case No. CV01-16-22915:
•

March 6, 2018, Defendants Douglas Unger’s and Matrix Engineering, Inc.’s
Motion for Summary Judgment;

•

March 6, 2018, Memorandum in Support of Defendants Douglas Unger’s and
Matrix Engineering, Inc.’s Motion for Summary Judgment;

•

March 6, 2018, Declaration of Marisa S. Crecelius in Support of Motion for
Summary Judgment;

•

March 6, 2018, Declaration of Douglas L. Unger in Support of Motion for
Summary Judgment;

•

March 14, 2018, Motion for Summary Judgment;

•

March 14, 2018, Memorandum in Support of Motion for Summary Judgment;

•

March 14, 2018, Declaration of Alex Rush in Support of Motion for Summary
Judgment;

•

March 14, 2018, Declaration of Michael Ealy in Support of Motion for Summary
Judgment;

•

April 9, 2018, Defendants’ Joinder to City of Boise’s Motion to Quash Subpoena
and for Protective Order;

•

April 11, 2018, Affidavit of Margo Anderson in Support of Plaintiff’s
Memorandum in Opposition to Defendants’ Motion for Summary Judgment;

•

April 11, 2018, Memorandum in Opposition to Defendants Kleinfelder, Inc. and

MEMORANDUM IN SUPPORT OF DEFENDANTS’ MOTION TO AUGMENT RECORD - 2

Page 833

G. Alexander Rush’s Motion for Summary Judgment;
•

April 11, 2018, Memorandum in Opposition to Defendants Douglas Unger and
Matrix Engineering, Inc.’s Motion for Summary Judgment;

•

April 11, 2018, Declaration of Machelle Poole;

•

April 11, 2018, Affidavit of Robert Bruno;

•

April 11, 2018, Plaintiff’s Motion for Rule 56(d) Relief;

•

April 11, 2018, Memorandum in Support of Plaintiff’s Motion for Rule 56(d)
Relief;

•

April 11, 2018, Affidavit of Counsel in Support of Plaintiff’s Motion for Rule
56(d) Relief;

•

April 11, 2018, Plaintiff’s Motion to Strike Exhibit F to Michael Ealy’s
Declaration;

•

April 11, 2018, Memorandum in Support of Plaintiff’s Motion to Strike Exhibit F
to Michael Ealy’s Declaration;

•

April 18, 2018, Defendant Kleinfelder, Inc.’s and G. Alexander Rush’s
Opposition to Plaintiff’s Motion to Strike Exhibit F to Michael Ealy’s
Declaration;

•

April 18, 2018, Reply Brief in Support of Defendants Douglas Unger’s and
Matrix Engineering’s Motion for Summary Judgment;

•

April 18, 2018, Defendant Kleinfelder, Inc.’s and G. Alexander Rush’s
Opposition to Plaintiff’s Motion for Rule 56(d) Relief;

•

The reporter’s transcript of hearing on Motion to Dismiss/Summary Judgment
Motion held before the district court on November 1, 2010, as transcribed by:

MEMORANDUM IN SUPPORT OF DEFENDANTS’ MOTION TO AUGMENT RECORD - 3

Page 834

o Christie Valcich, CSR
200 W. Front St., Chambers Room 4127
Boise, ID 83702
Telephone: (208) 287-7580
Email: cvalcich@adaweb.net; and
•

May 22, 2018, Memorandum Decision and Order on Motions for Summary
Judgment, to Strike and for Relief Under 56(d).

The grounds for such a request in this instance are based upon the findings made by this
Court in its decisions from which the Plaintiff has taken an appeal, along with the Plaintiff's
incorporation by reference of arguments made in the associated motion papers, listed supra. In
particular, this Court's July 11, 2018, Memorandum Decision and Order on Motion to Enforce
Settlement Agreement or, Alternatively, for Summary Judgment and Motion for Relief Under
56(d) ("MSJ Decision,"), it both took judicial notice of several of the filings listed above based

upon Plaintiff's incorporation by reference of those items into its opposition papers. See MSJ
Decision, at 3 n.2, 24-25. This Court also incorporated its reasoning from its May 22, 2018,
Memorandum Decision in Case No. CV0l-16-22915, into the portion of the MSJ Decision on the

economic loss rule. Id. at 26.
Based upon these incorporations by reference, in order to provide a complete record on
appeal, Defendants respectfully request that this Court supplement the record on appeal to
include the above-identified documents from Case No. CV0l-16-22915.
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DATED this 2nd day of January, 2019.
DUKE SCANLAN & HALL, PLLC
By

/s/ Kevin J. Scanlan
Kevin J. Scanlan – Of the Firm
Kevin A. Griffiths – Of the Firm
Attorneys for Defendants Strata, Inc.,
Chris M. Comstock, Michael G. Woodworth and
H. Robert Howard
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 2 nd day of January, 2019, I electronically filed the
foregoing document using the iCourt E-File system, which sent a Notice of Electronic Filing to
the following persons:
Richard L. Stacey
Chad M. Nicholson
McCONNELL WAGNER SYKES & STACEY PLLC
827 E. Park Boulevard, Suite 201
Boise, ID 83 712
Telephone (208) 489-0100
Attorneys for Plaintiff

D
D
D

U.S. Mail, Postage Prepaid
Hand Delivered
Facsimile (208) 489-0110
~ iCourt/Email
stacey@mwsslawyers.com;
nicholson@mwsslawyers.com;
white@mwsslawyers.com

/s/ Kevin J. Scanlan
Kevin J. Scanlan
Kevin A. Griffiths
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Electronically Filed
1/2/2019 2:38 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Amy King, Deputy Clerk

Kevin J. Scanlan
ISB #5521; kjs@dukescanlan.com

Kevin A. Griffiths
ISB #8187; kag@dukescanlan.com

DUKE SCANLAN & HALL, PLLC
1087 West River Street, Suite 300
P.O. Box 7387
Boise, Idaho 83707
Telephone (208) 342-3310
Facsimile (208) 342-3299

Attorneys for Defendants Strata, Inc., Chris M Comstock,
Michael G. Woodworth and H. Robert Howard

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
BRUNOBUILT, INC., an Idaho corporation,
Plaintiff-Appellant,

Case No. CV0l-17-17395

vs.
STRATA, INC.; CHRISM. COMSTOCK; H.
ROBERT HOWARD; MICHAEL G.
WOODWORTH;

RESPONDENTS' DESIGNATION OF
ADDITIONAL RECORD ON
APPEAL

Defendants-Respondents.

COME NOW the Defendants-Respondents, through their undersigned counsel ofrecord,
and pursuant to I.A.R. 28( c ), hereby request the following the following memorandum decision
and associated briefing from Ada County Case No. CV0l-16-22915 be included in the clerk's
record in this matter as follows:
•

March 6, 2018, Defendants Douglas Unger's and Matrix Engineering, Inc. 's
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Motion for Summary Judgment;
•

March 6, 2018, Memorandum in Support of Defendants Douglas Unger’s and
Matrix Engineering, Inc.’s Motion for Summary Judgment;

•

March 6, 2018, Declaration of Marisa S. Crecelius in Support of Motion for
Summary Judgment;

•

March 6, 2018, Declaration of Douglas L. Unger in Support of Motion for
Summary Judgment;

•

March 14, 2018, Motion for Summary Judgment;

•

March 14, 2018, Memorandum in Support of Motion for Summary Judgment;

•

March 14, 2018, Declaration of Alex Rush in Support of Motion for Summary
Judgment;

•

March 14, 2018, Declaration of Michael Ealy in Support of Motion for Summary
Judgment;

•

April 9, 2018, Defendants’ Joinder to City of Boise’s Motion to Quash Subpoena
and for Protective Order;

•

April 11, 2018, Affidavit of Margo Anderson in Support of Plaintiff’s
Memorandum in Opposition to Defendants’ Motion for Summary Judgment;

•

April 11, 2018, Memorandum in Opposition to Defendants Kleinfelder, Inc. and
G. Alexander Rush’s Motion for Summary Judgment;

•

April 11, 2018, Memorandum in Opposition to Defendants Douglas Unger and
Matrix Engineering, Inc.’s Motion for Summary Judgment;

•

April 11, 2018, Declaration of Machelle Poole;

•

April 11, 2018, Affidavit of Robert Bruno;
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•

April 11, 2018, Plaintiff's Motion for Rule 56(d) Relief,

•

April 11, 2018, Memorandum in Support ofPlaintiff's Motion for Rule 56(d)

Relief,
•

April 11, 2018, Affidavit of Counsel in Support ofPlaintiff's Motion for Rule

56(d) Relief,
•

April 11, 2018, Plaintiff's Motion to Strike Exhibit F to Michael Ealy 's

Declaration;
•

April 11, 2018, Memorandum in Support ofPlaintiff's Motion to Strike Exhibit F

to Michael Ealy 's Declaration;
•

April 18, 2018, Defendant Kleinfelder, Inc. 'sand G. Alexander Rush's

Opposition to Plaintiff's Motion to Strike Exhibit F to Michael Ealy 's
Declaration;
•

April 18, 2018, Reply Brief in Support ofDefendants Douglas Unger's and

Matrix Engineering's Motion for Summary Judgment;
•

April 18, 2018, Defendant Kleinfelder, Inc. 'sand G. Alexander Rush's

Opposition to Plaintiff's Motion for Rule 56(d) Relief,
•

The reporter's transcript of hearing on Motion to Dismiss/Summary Judgment
Motion held before the district court on November 1, 2010, as transcribed by:
o

•

Christie Valcich, CSR
200 W. Front St., Chambers Room 4127
Boise, ID 83702
Telephone: (208) 287-7580
Email: cvalcich@adaweb.net; and

May 22, 2018, Memorandum Decision and Order on Motions for Summary

Judgment, to Strike and for Relief Under 56(d).
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DATED this 2nd day of January, 2019.
DUKE SCANLAN & HALL, PLLC
By

/s/ Kevin J. Scanlan
Kevin J. Scanlan – Of the Firm
Kevin A. Griffiths – Of the Firm
Attorneys for Defendants Strata, Inc.,
Chris M. Comstock, Michael G. Woodworth and
H. Robert Howard
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 2 nd day of January, 2019, I electronically filed the
foregoing document using the iCourt E-File system, which sent a Notice of Electronic Filing to
the following persons:
Richard L. Stacey
Chad M. Nicholson
McCONNELL WAGNER SYKES & STACEY PLLC
827 E. Park Boulevard, Suite 201
Boise, ID 83 712
Telephone (208) 489-0100
Attorneys for Plaintiff

D
D
D

Christie Valcich, CSR
200 W. Front St., Chambers Room 4127
Boise, ID 83702
Telephone: (208) 287-7580

D
D
D

U.S. Mail, Postage Prepaid
Hand Delivered
Facsimile (208) 489-0110
~ iCourtlEmail
stacey@mwsslawyers.com;
nicholson@mwsslawyers.com;
white@mwsslawyers.com
U.S. Mail, Postage Prepaid
Hand Delivered
Facsimile (208) 489-0110
~ iCourtlEmail
cvalcich@adaweb.net

Isl Kevin J. Scanlan
Kevin J. Scanlan
Kevin A. Griffiths
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Electronically Filed
1/4/2019 2:39 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Austen Joseph, Deputy Clerk

Richard L. Stacey, ISB #6800
Chad M. Nicholson, ISB #7506
Gary S. Greenlee, ISB #10125
McCONNELL WAGNER SYKES & STACEY PLLC
827 East Park Boulevard, Suite 201
Boise, Idaho 83712
Telephone: 208.489.0100
Facsimile: 208.489.0110
stacey@mwsslawyers.com;
nicholson@mwsslawyers.com;
greenlee@mwss.lawyers.com
Attorneys For Plaintiff BrunoBuilt, Inc.
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

BRUNOBUILT, INC.,
an Idaho corporation,

Case No. CV0l-17-17395

Plaintiff,
vs.
STRATA, INC.; CHRISM. COMSTOCK;
H. ROBERT HOWARD; and MICHAEL
WOODWORTH,

PLAINTIFF'S NOTICE OF
NON-OPPOSITION TO DEFENDANTS'
MOTION TO AUGMENT RECORD

Defendants.

COMES NOW, Plaintiff BrunoBuilt, Inc. ("BrunoBuilt"), by and through its counsel

ofrecord, McConnell Wagner Sykes & Stacey PLLC, and gives notice of its non-opposition to
Defendants Strata, Inc., Chris M. Comstock, H. Robert Howard and Michael G. Woodworth's
Motion to Augment Record filed on or about January 2, 2019.
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DATED this 4th day of January 2019.

McCONNELL WAGNER SYKES & STACEY PLLc

BY:

Isl Rick L. Stacey
Rick L. Stacey, Attorneys For Plaintiff
BrunoBuilt, Inc.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 4th day of January 2019, a true and correct copy of the
foregoing document was served via iCourt E-File upon the following party(ies):
Kevin J. Scanlan, Esq.
Kevin A. Griffiths, Esq.
Duke Scanlan Hall PLLC
1087 West River Street, Suite 300
Boise, Idaho 83702
Telephone: 208.342.3310

kj s@dukescanlan.com
kag@dukescanlan.com
Counsel For Defendants

Isl Rick L. Stacey
Rick L. Stacey
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FILED
A.M.

\I /

CJ,../

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STt,xif
IDAHO, IN AND FOR THE COUNTY OF ADA

PM, _ _ __

~fl 2019

CHRISTOPHER D. RICH, Clerk
By RIC NELSON
DEPUTY

BRUNOBUIL T, INC., an Idaho corporation,
Case No. CV0l-17-17395

Plaintiff,

JUDGMENT

V.

STRATA, INC.; CHRIS M. COMSTOCK; H.
ROBERT HOWARD; MICHAEL
WOODWORTH,
Defendants.

JUDGMENT IS ENTERED AS FOLLOWS:

Plaintiffs claims against Defendants are dismissed with prejudice.

IT IS SO ORDERED.

/~(?

Dated this/__f:_v_ clay of January, 2019.

1
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Electronically Filed
1/28/2019 11:49 AM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Austen Joseph, Deputy Clerk

Richard L. Stacey, ISB #6800
Chad M. Nicholson, ISB #7506
Gary S. Greenlee, ISB #10125
McCONNELL WAGNER SYKES & STACEY PLLC
827 East Park Boulevard, Suite 201
Boise, Idaho 83712
Telephone: 208.489.0100
Facsimile: 208.489.0110
stacey@mwsslawyers.com;
nicholson@mwsslawyers.com;
greenlee@mwsslawyers.com
Attorneys For Plaintiff/Appellant BrunoBuilt, Inc.
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
Case No. CV01-17-17395

BRUNOBUILT, INC.,
an Idaho corporation,
vs.

Plaintiff,

PLAINTIFF-APPELLANT’S
AMENDED NOTICE OF APPEAL

STRATA, INC.; CHRIS M. COMSTOCK;
H. ROBERT HOWARD; and MICHAEL
WOODWORTH,
Defendants.
TO:

The Above-Named Defendants-Respondents Strata, Inc., Chris M. Comstock,
H. Robert Howard, and Michael Woodworth

TO:

The Above-Named Defendants-Respondents’ Attorneys:
Kevin J. Scanlan, Esq.
Kevin A. Griffiths, Esq.
Duke Scanlan Hall PLLC
1087 West River Street, Suite 300
Boise, Idaho 83702
kjs@dukescanlan.com
kag@dukescanlan.com

TO:

The Clerk of the Above-Entitled Court
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NOTICE IS HEREBY GIVEN THAT:
1.

The above-named Plaintiff-Appellant BrunoBuilt, Inc. (“BrunoBuilt”) appeals

against the above-named Defendants-Respondents Strata, Inc. (“Strata”), Chris M. Comstock
(“Comstock”), H. Robert Howard (“Howard”), and Michael Woodworth (“Woodworth”)
(collectively “Respondents”) to the Idaho Supreme Court from the following order(s) and
judgment(s) entered in the above-entitled action, the Honorable Steven Hippler presiding:
a.

Memorandum Decision and Order on Motion to Enforce Settlement

Agreement or, Alternatively, for Summary Judgment and Motion for Relief Under 56(d) entered
on or about July 11, 2018, attached hereto as Exhibit “A”,
b.

Order re Plaintiff’s Motion to Enforce Settlement Agreement, or

Alternatively, for Summary Judgment entered on or about September 4, 2018, attached hereto as
Exhibit “B”,
c.

Memorandum Decision and Order on Motion to Reconsider entered on or

about November 6, 2018, attached hereto as Exhibit “C”; and
d.

Judgment entered on or about January 10, 2019, attached hereto as

Exhibit “D.”
The memorandum decisions, orders and judgment identified in foregoing Subparagraphs
a. through c., inclusive, are collectively referred to as the “Orders.”
A copy of the Orders being appealed are attached to this notice.
2.

BrunoBuilt has the right to appeal to the Idaho Supreme Court, as the Orders

described in Paragraph 1 are appealable orders pursuant to Rule 11(a) of the Idaho Appellate
Rules (“I.A.R.”).
This is not an expediated appeal pursuant to I.A.R. 12.2.

--
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3.

The preliminary issues that BrunoBuilt intends to assert in this appeal are:
a.

the District Court erred in finding that the parties had entered into a

binding and enforceable settlement agreement;
b.

the District Court erred in finding that BrunoBuilt’s claims are barred by

the Economic Loss Rule;
c.

the District Court erred in denying BrunoBuilt’s motion for relief under

Idaho Rule of Civil Procedure 56(d).
4.

An order sealing all or a portion of the record has not been entered.

5.

BrunoBuilt requests preparation of the following portions of the reporter's

transcript in electronic format only:
a.

Transcripts of the following hearings, in their entirety, as follows:

Court Reporter
Christie Valcich

Date
05.15.2018

Christie Valcich

10.09.2018

b.

Proceeding
Hearing on Defendants’ Motion to
Enforce Settlement, or Alternatively,
Motion for Summary Judgment
Plaintiff’s Motion for Reconsideration

Pages Estimate
88
60

In accordance with I.A.R. 26.1(a), BrunoBuilt also requests computer-

searchable disks of the foregoing transcripts.
6.

In addition to the Standard Record, as set forth in I.A.R. 28(b)(1), BrunoBuilt

requests that the following be included within the Clerk’s Record:
a.

The Orders identified in Paragraph 1, Subparagraphs a. through c

b.

Defendants’ Motion to Enforce Settlement, or Alternatively, Motion for

inclusive;

Summary Judgment filed/served on or about April 5, 2018;

PLAINTIFF-APPELLANT’S AMENDED NOTICE OF APPEAL | Page 3
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c.

Memorandum in Support of Defendants’ Motion to Enforce Settlement, or

Alternatively, Motion for Summary Judgment filed/served on or about April 5, 2018;
d.

Statement of Undisputed Facts in Support of Defendants’ Motion to

Enforce Settlement, or Alternatively, Motion for Summary Judgment filed/served on or about
April 5, 2018;
e.

Declaration of Michael G. Woodworth in Support of Defendants’ Motion

to Enforce Settlement, or Alternatively, Motion for Summary Judgment filed/served on or about
April 5, 2018;
f.

Declaration of H. Robert Howard in Support of Defendants’ Motion to

Enforce Settlement, or Alternatively, Motion for Summary Judgment filed/served on or about
April 5, 2018;
g.

Declaration of Kevin J. Scanlan in Support of Defendants’ Motion to

Enforce Settlement, or Alternatively, Motion for Summary Judgment filed/served on or about
April 5, 2018;
h.

Plaintiff BrunoBuilt, Inc.’s Opposition to Defendants’ Motion to Enforce

Settlement, or Alternatively, Motion for Summary Judgment filed/served on or about
May 1, 2018;
i.

Declaration of Kim Sampo in Support of Plaintiff BrunoBuilt Inc.’s

Opposition to Defendants’ Motion to Enforce Settlement, or Alternatively, Motion for Summary
Judgment filed/served on or about May 1, 2018;
j.

Declaration of Robert Bruno in Support of Plaintiff BrunoBuilt Inc.’s

Opposition to Defendants’ Motion to Enforce Settlement, or Alternatively, Motion for Summary
Judgment filed/served on or about May 1, 2018;
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k.

Declaration of Wyatt Johnson in Support of Plaintiff BrunoBuilt, Inc.’s

Opposition to Defendants’ Motion to Enforce Settlement, or Alternatively, Motion for Summary
Judgment filed/served on or about May 1, 2018;
l.

Memorandum in Support of Defendants’ Motion to Enforce Settlement, or

Alternatively, Motion for Summary Judgment filed/served on or about May 8, 2018;
m.

Plaintiff’s Motion for Reconsideration filed/served on or about

September 18, 2018;
n.

Memorandum in Support of Plaintiff’s Motion for Reconsideration

filed/served on or about September 18, 2018;
o.

Declaration of Rick L. Stacey in Support of Plaintiff’s Motion for

Reconsideration filed/served on or about September 18, 2018;
p.

Defendants’ Opposition to Plaintiff’s Motion to Reconsider, filed on or

about October 2, 2018;
q.

Declaration of Counsel in Opposition to Plaintiff’s Motion to Reconsider,

filed on or about October 2, 2018;
7.

I certify that:
a.

A copy of this Notice of Appeal has been served upon each Reporter from

who a transcript is requested, as follows:
Christie Valcich, CSR, RPR
Official Court Reporter to the
Honorable Steven Hippler
Ada County Courthouse
(208) 287-7580
cvalcich@adacounty.id.gov
b.

The estimated fee of $438.00 for preparation of the Reporter’s Transcript,

determined pursuant to I.A.R. 24(c), has been paid to the Clerk of the District Court;
PLAINTIFF-APPELLANT’S AMENDED NOTICE OF APPEAL | Page 5
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c.

The estimated fee of $100.00 for preparation of the Clerk’s Record,

determined pursuant to I.A.R. 27(d), has been paid to the Kelle Wegener, Appeals Clerk of the
District Court;
d.

The appellate filing fee of $129.00 has been paid to the Clerk of the

District Court; and
e.

Service has been made upon all parties required to be served pursuant

to I.A.R. 20.
DATED this 28th day of January 2019.
McCONNELL WAGNER SYKES & STACEY PLLC

BY:

/s/ Chad M. Nicholson________________
Chad M. Nicholson,
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 28th day of January 2019, a true and correct copy of
the foregoing document was served via iCourt E-File upon the following party(ies):
Kevin J. Scanlan, Esq.
Kevin A. Griffiths, Esq.
Duke Scanlan Hall PLLC
1087 West River Street, Suite 300
Boise, Idaho 83702
Telephone: 208.342.3310

kjs@dukescanlan.com
kag@dukescanlan.com
Counsel For Defendants

/s/ Chad M. Nicholson
Chad M. Nicholson
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JUL 1 1 2018
IN THE DI TRICT COURT OF THE FOURTI l J DI IAL DI TR1CT O F ~ W ~ RICH, Clerk
IDAHO, I A D FOR TI IE O
TY OF ADA
By EMILY CHILD
DEPUTY

BR

OBUILT, I C., an Idaho corporation,
Plainti IT.

Case o. CV0t-17-17395
MEMORANDUM DECI IO A D ORDER
0 MOTIO TO E FORCE
ETTLEME T AGREEME TOR.
ALTERNATIVELY,FOR UMMARY
JUDGME TA D MOTIO FOR RELIEF
DER 56(d)

TRATA. C.; CHRI M. OM TO K· H.
ROBERT HOWARD: MICHAEL
WOODWORTH.
Defendants.
I.

I TRODUCTIO
Thi i one of several cases involving property damage due to a landslide that occurred in

a Terra

ativa subdivision located in the Boise foothills. Plaintiff, BrunoBuilt Inc., own a

home and lot in the subdi ision. In thi action. BrunoBuilt has asserted a professional
I

negligence claim against trata. Inc .. an engineering firrn that perforrned geotechnical
engineering on the subdi i ion, as well as trata's employees (collectively. " trata Defendants").
BrunoBuih claims that the trata Defendants failed to identify and account for pre-existing
landslide conditions in the area
In this motion, the trata Defendant

e k to enforce a ettlement agreement allegedly

reached between the parties or. alternatively. seek summary judgment on the professional
negligence claim. To this end, the trata Defendants argue: I) the claim is untimely under the
statutes of limitations and repose; 2) the economic loss rule bar the claim, and; 3) BrunoBuilt
cannot e tabli h that Defendant Woodworth owed it a duty of care. BrunoBuilt opposes the

1

BrunoBuilt al o brought a claim for breach of a third party beneficiary contract between trata and the developers
of the subdivision. However, at the summary judgment hearing, BrunoBuih indicated it was not pursuing that claim
an) longer and agreed summary judgment in Defendants' favor was appropriate due to lack of standing.

1
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motion and eeks a continuance pursuant to IRCP 56(d) to conduct additional discovery relati e
to the issues raised on summary judgment.
Thi Court concludes that parties reached an enforceable settlement agreement.
Altcmatively, with regard to summary judgment, the Coun concludes that BrunoBuilt' claim
arc barred by the statutes of limitation and of repo e. Further, even if the claims were not time
barred, they are precluded becau e the claims arc solely for economic loss.

II.

TANDARD
A.

Motion to Enforce ettlement Agreement

A motion for the enforcement of a ettlement agreement is treated as a motion for

summary judgment when no evidentiary hearing has been conducted. Vanderford Co. v.

Knudson, 150 Idaho 664,671.249 P.3d 857. 864 (2011).
B.

Motion for ummary Judgment

A motion for summary judgment must be granted if the movant hows. based on cited
materials in the record, that there is no genuine di pute as to any material fact and the mo ant is
entitled to judgment as a matter of law. IR P 56(a). (c). The burden of proving the ab ence of a
material fact rests at all times upon the moving party. Mc ·oy v. Lyons, 120 Idaho 765, 769-70,
820 P.2d 360, 364-65 ( 1991 ). If the mo ing party challenges an element of the nonmoving
party's case claiming that no genuine issue of material fact exists. the burden then shifts to the
nonmo ing party to come forward with ufficient e idence to create a genuine issue of fact.

mith v. Meridian Joint ch. Dist. o. 2. 128 Idaho 714,719, 918 P.2d 583. 588 (1996). The
nonmo ing party's case mu t not rest on mere speculation, because a mere cintilla of e idence
is not enough to create a genuine i sue fact. Id. The non-moving party "may not merely rest on
allegation contained in his pleadings." but must e tabli h the existence of a genuine issue of fact
by citing to portions of the record or through affidavits setting forth admissible facts. Id.; IRCP
56(c).
The di trict court is to liberally construe the facts in fa or of the non-moving party and to
draw all reasonable inference from the record in favor of the non-moving party. McCoy, 120
Idaho at 769, 820 P.2d at 364. All doubts are to be resolved against the moving party, and the
motion must be denied if conflicting inferences may be drawn from the evidence in the record,
and reasonable people might reach different conclu ion . Id.

2
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Motion for Continuance - IR P 56(d)

The deci ion to grant or deny a continuance under IRCP 56(d) is within the sound
discretion of the trial court. Boise Mode, LL(' v. Donahoe Pace & Partners Lid., 154 Idaho 99,
I03, 294 P.3d 111 I, I I 15 (2013 ). Thus, tht coun must percei e the issue as one of discretion
act within the boundaries of such discretion and consi tently with applicable legal standards, and
reach its decision by an exercise of rca on. Id.

III.

FACT
A.

2

The ubdivi ion

Development of the 102 acre Terra
years ago by owners/de elopers, Terra

ativa re idential subdivision project began several

ativa, LLC, Richard Pa elek and Tim Day (collectively,

"the Developers"). In 1998, trata. Inc. (" trata") entered into a contract with Terra

ati va, LL

to pro ide a preliminary geological and geotechnical engineering evaluation of the fir t phases of
the project, including the property that later became known as Phase 2 of ativa Terra
ubdi ision

o. 3, platted as ati a Terra ubdivision

o. 4 ("Terra

ativa 4). Pur uant to the

contract, Defendant Robert Howard ("Howard") and Terry Howard (deceased) served as the
engineers of record.
On eptember 24. 2003. trata entered into a econd agreement with Terra

ativa, LLC

for the performance of a Final Geotechnical Engineering Evaluation for ativa Terra
ubdi ision

o. 3. Pursuant to this second agreement, trata performed a final geological and

geotechnical engineering evaluation of Terra

ativa 4. For this work. Robert and Terry Howard

again served as the engineers of record. along with Defendant hri topher Comstock

.,

- With regard to the facts relevant to the summary judgment motion, BrunoBuilt incorporates the facts set fonh in its
response to the Unger/Rush motions for ummary judgment filed in BrunoBuilt 11. Kleinfelder, el. al., Ada County
Case o. CV0 l-16-22915, currently pending before this Court. Pursuant to IRE 201(cX2). the Court take judicial
notice ofBrunoBuih's Memorandum in Opposition to Defendant Kleinfelder. Inc. and G. Alexander Rush's
Motion for ummary Judgment and 8runo8uilt's Memorandum in Opposition to Defendants Douglas Unger and
Matrix Engineering, lnc.'s Motion for ummary Judgment. both of which were filed April 11 , 20 18, and the
documents of record cited therein. including the Affidavit of Robert Bruno (April 11 .2018); the Affidavit of Margo
Anderson in upport of Plaintifrs Memorandum in Opposition to Defendant' [sic) Motion for ummary Judgment
(April 11 , 2018); the Declaration of Douglas L. Unger in upport of Defendants Douglas L. Unger and Matrix
Engineering, lnc.'s Motion for Summary Judgment (March 6, 2018): the Declaration ofG. Alexander Rush in
upport of Defendants Kleinfelder, Inc. and G. Alexander Rush's Motion for ummary Judgment; the Declaration
of Marisa Crecelius in upport of Defendants Douglas L. Unger and Matrix Engineering. Inc.'s Motion for
ummary Judgment, and; the Declaration of Michael A. Ealy In upport of Defendants Kleinfelder, Inc. and G.
Alexander Rush's Motion for ummary Judgment (March 14, 2018).

3
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(' omstock"), a trata employee who was an engineer in training at the time. Id. 3

trata issued

the final evaluation report on March 4, 2004, thereby completing performance under the
contract.-1
On January 2, 2007, trnta entered into a third agreement with Terra ativa, LL
performance of Construction Observation and Testing on Terra
agreement

for the

ativa 4. Pursuant to thi

trata provided con truction observation and oversight ervices to ensure compliance

with the recommendations and specifications as et forth in its final geological and gcotechnical
engineering analysis. Robert Howard served as engineer of record on this project. Comstock and
another trata employee. Defendant Michael Woodworth ("Woodworth"), had no invol ement in
this phase of the project.
trata completed its work on the construction over ight ervices in February of 2008. On
February 5. 2008. trata issued a letter to Terra ati va, LLC and the City of Boi e, confirming
that its construction oversight services for Terra

ativa 4 had been completed.

After February 5. 2008. neither trata nor Howard provided any additional services
related to the general de elopment of the project a a whole. trata and Woodworth have.
however. performed site-specific geotechnical inspections on approximately 14 lots throughout
the project pur uant to eparate contracts with the lot-owner and/or homebuilder.
lot included Lot 16 in Terra

ativa 4, al o known as 238

one of these

. Alto Via ourt ("Lot 16"). Any

ervice performed by trata that would have in any way affected Lot 16 were completed by
February 5. 2008.
On July 16, 2008. one of the Developer. Richard Pa elek. requested an extension to the
$5000 Grading and Rcvegetation bond for Terra

ativa 4 for purposes of monitoring the

landscaping and re-seeding approximately 5% of the area the following spring. The

ity

approved the extension of the bond until August of2009 for possible re- eeding. The bond was
ultimately relea ed by the City in March of 2009.
On July 22, 2008. the City's Engineer, John Tensen, signed the final plat of the Terra
ati a 4. acknowledging that the recommended conditions for construction of the subdivision
had been satisfied. The final plat was recorded by the Ada County Recorder's office
3

trata's evaluation pursuant to the February 24, 2003 agreement was reviewed by Kleinfelder, Inc. and Alexander
Rush at 1hc City of Boise' request.

4

trata. Comstock, Howard and Woodwonh are collectively referred 10 herein as" trata Defendants."
4
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approximately one month later. on August 26, 2008. At this point, Terra

ativa 4 was ready for

the construction of homes.
However, by 2008, the economy and the housing market collap ed. As a result,
construction of homes in Terra

ativa 4 did not begin until after the market recovered. The first

lot was marketed and old in 2011. From 2011 to 2015, five other lot were purchased and
construction of homes on all of the Terra

ativa 4 lots commenced.

In 20 14. Amy and William Demp ey purchased Lot 16. On April 28, 2014. Bruno Built
entered into a con truction contract with the Demp eys to build a home on Lot 16.
(" onstruction Contract"). The Oempseys used equity in the lot along with cash funds, towards
a depo it on the Construction Contract. Pursuant to the Con truction Contract, BrunoBuilt would
provide the con truction loan to the Dempseys that was to be paid off upon BrunoBuih's
completion of the home. The Construction Contract also required that the Dempseys transfer Lot
16 into BrunoBuilt's name to serve as security for the construction loan. In essence, the
Dempseys conveyed Lot 16 to BrunoBuilt, BrunoBuilt was to build the Demp ey home, and
then. upon completion of the home. the Demp eys would pay Bruno Built for the home.
Although not expressed in the Construction ontract, BrunoBuilt presumably would then reconvey Lot 16 with the constructed home to the Demp eys. At the time the Construction
Contract was entered. Lot 16 v as a bare lot without any tructures. On July I 0, 2015, the
Demp ey quitclaimed their deed to Lot 16 to BrunoBuilt. Around that same time, BrunoBuilt
secured financing and commenced con truction of the home. To date, the only structure on Lot
16 is the home BrunoBuilt built.
ometime around February, 2016. the land under portions of Alto Via Court began to
slide. 1n anticipation of securing a certificate of occupancy from the City, final heating.
plumbing, electrical and building inspections were performed in February and March of 2016.
The home pas ed all final building inspections relating to the physical structure of the home.
However. it was not until sometime between April and June of2016 that the slide was noticeable
on Lot 16, when visible cracking in the front yard of the lot occurred. The house it elf ha not
been damaged by the earth mo ement.

evertheless, all utilities, highway district and fire

s
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department services were terminated in the area. The
a certificate of occupancy for Lot

ity of Boise has, to date. withheld issuing

16. 5

After utilities were terminated BrunoBuilt immediately began working on solution to
resume services to Lot 16. To re tore utilities, BrunoBuilt would be required to perform or pay
for the majority of work for rerouting the utility lines and service , including buying a
transformer. installing the conduit. installing 500 feet of water line and 500 feet of sewer line, as
well as all the trenching, backfilling and concrete replacement. It will also ha e to widen the
dri eway to accommodate a fire truck. The

ity has al o required the installation of a retaining

wall to retain topsoil. Meanwhile, the Dempseys have refu ed to pay under the Construction
Contract and, consequently. Bruno Built has retained ownership of Lot I 6. 6
In April of 2016, trata was engaged by the Developer to issue a report regarding the
extent of the ground displacement on Alto Via Court, reasons for the di placement, and possible
remediation ideas ("20 16 Report"). ln a ection entitled "Pos ible Displacement Causes," trata
opines that the landslide was 'primarily" due to "a change in subsurface groundwater
characteristics." pccifically, trata opines that the addition of groundwater added weight to the
oil to cause the slide, but trata could not pinpoint the reason for the change in subsurface water
conditions. noting there were "numerou po ible sources of water." On April 19, 2016. the
Developers shared the 20 I 6 Report with the lot owners on Alto Via Court, including BrunoBuilt.
and informed the lot owners that they should notify their insurance carriers and consider filing a
otice of Tort Claim with the Ada County Highv ay District.
B.

ettlement

egotiation

On October 13, 20 16, BrunoBuilt, through its counsel, Wyatt Johnson ("Johnson"), sent a
letter to trata tendering a demand made by Paul and Becky Rowan upon BrunoBuilt for damage
occurring to their home located at 241

. Alto Via

ourt. Boise. Idaho. 7 The alleged damages to

the Rowan home arose from the ame earth movement that damaged Lot 16 and were the subject
5

Bruno Built submined an application to the Ada County Board of Equalization to obtain a Casualty Loss
Exemption on Lot 16 for tax years 2016, 2017 and 2018. The application\ as approved on July 27. 2017. The leuer
to BrunoBuilt by the Board of Equalization noted that the exemption reduced the value of Lot 16 to zero and was
warranted "due to the ground shifting which rendered the homes uninhabitable and land unbuildable."
6

BrunoBuilt filed suit against the Dempseys for breach of the Construction Contract in BrunoBuilr. Inc. v Dempsey.
Ada County Case o. CV0 1-17-23686.

7

BrunoBuilt al o built the Rowan's home.
6
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of a separate then-pending action against the trata Defendants, entitled ericati, et al. v. Strata,

Inc.. et al., Ada County Case o. CV OC 16-09068. (" ericati'').
On October 2 1. 20 16, trata rejected Bruno Built 's tender based upon the contract that
existed between trata and BrunoBuilt for the Rowan project. On October 28,2016, Bruno Built
requested reconsideration of this decision in a ub equent letter. Then, on December I 9, 20 I 6,
BrunoBuilt initiated Bruno Built v. Kleinfelder, et. al., Ada County Case

o. CV0 1- 16-22915

(" Kleinfelder"). which initially named the Strata Defendants as defendants. In Kleinfelder,
BrunoBuilt alleged that the trata Defendant commined professional negligence by, among
other things, failing to identify a pre-existing landslide at the Terra ativa site and, as a result.
BrunoBuilt suffered damage in the form of increased construction costs and other related
expenses. including the lost vaJue of under the Construction Contract with the Demp eys.
Although the earth movement did not physicaJly damage the home constructed on Lot 16, the
Dempseys refused to tender the purchase price. thus BrunoBuilt retained title to the lot and the
improvements thereon. BrunoBuilt al o alleged constructive fraud and third-party beneficiary
claims against the trata Defendants.
On or around January 3. 2017, counsel for the trata Defendants, Kevin canlan
(" canlan"). met with Johnson to di cus potential dismissal of the claims again t the trata
Defendants. During that meeting, can Ian proposed that "if BrunoBuilt would agree to dismiss
its pending claims against [ trata Defendants] in [Kleinfelder]. [ trata Defendants] would
negotiate with the Rowans in [ ericari] to secure a covenant no to sue from them, in which the
Rov.an would agree not to sue BrunoBuilt for any landslide damages cause to their home."
Johnson understood that the trata Defendants were not proposing payment to BrunoBuih;
rather. they would "secure a covenant from the Rowans that they would not file suit against
BrunoBuilt for the landslide damages caused to their home." John on informed canlan he
\: ould di cu s the offer with BrunoBuilt.
On January 5, 20 17. canJan contacted Johnson to inquire about the status of the trata
Defendants' offer. Johnson told canJan that Mr. Bruno was still considering it. Scanlan gave
Johnson until January 9 to accept. Johnson and canlan al o discus ed at that time whether
BrunoBuilt would be amenable to providing the trata Defendants with a Pierringer release in

Kleinfelder- through which it would dismi ss onJy the trata Defendants and maintain its claim
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against the other defendants-or simply dismiss the entire case against all defendants. 8 Johnson
told canlan he would di cuss the Pierringer release with Bruno.
On January 9, 2017, Johnson informed canlan that BrunoBu.ilt "would be willing to
dismiss its claims against [Strata Defendant ·] in exchange for a release [i.e., covenant not to suel
from the Rowans, but BrunoBuilt required that it have the direct and independent right to enforce
any covenant not to sue that the Rowans might give to [ trata Defendants) in the ericati action."
Johnson was "adamant" during that conver ation that any settlement between the trata
Defendants and BrunoBuilt had to be conditioned upon"[ trata Defendants) securing a covenant
not to sue that was signed by the Rowans and that expressly stated that BrunoBuilt was an
intended third-party beneficiary of that covenant." Thi term was important to BrunoBuilt
because BrunoBuilt was not privy to the Sericari settlement negotiations and, therefore. it wanted
a signed covenant it could rely upon if the Rowans ever sued BrunoBuilt.
On January 10, 2017. canlan contacted the Rowans' counsel, who confirmed that the
Rowans would agree to execute a covenant not to sue in favor of BrunoBuilt. canlan then
contacted Johnson. According to canlan. John on conveyed BrunoBuilt's agreement to execute
a release of its claims against the trata Defendants in exchange for the Rowan's covenant not to
ue. John on doe not directly di pule thi . but states "[d]uring th.is call. our conversation
focused again on whether or not any settlement agreement reached between the parties would
contain a Pierringer release from BrunoBuilt to trata.
On January 12, 2017. a Confidential Release ofAll Claims and Indemnity Agreement was
executed between the Plaintiffs in ericati and the trata Defendants. Incorporated therein was a
pro ision containing the Rowans' covenant not to sue BrunoBu.ilt. On January 20, 2017. canlan
called Johnson to inquire about BrunoBuih's position with regard to the settlement terms trata
propo ed. Johnson told canlan at that time that BrunoBuilt would agree to provide the trata
Defendants with a Pierringer release.
On February 9, 2017, canlan provided Johnson with a draft release agreement. ("February
Draft"). 1n reviewing the document, Johnson noted that. although it referenced the covenant not to
8

In a " Pierringer" release. a plaintiff credits and sati fie the total amount of damages ofthe senling defendant and
agrees to discharge the pro rata share of that defendant's damages from the total claims against any nonscttling
panies. Truck Ins. Exch. v. Bishara. 128 Idaho 550. 555. 916 P.2d 1275. 1280 (1996), citing Pierringer v. Hoger.
124 .W.2d 106 (Wis.. 1963).
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·ue executed by the Rowans in favor of BrunoBuilt, the express language of the covenant was not
ct fonh in the February Draft nor was a copy of the co enant pro ided to Johnson. Additionally,
Johnson noted that the February Draft contained a confidentiality provision. which was never
di cussed during negotiations.
On March I. 2017. Johnson informed canlan that BrunoBuilt would not sign the February
Draft because it did not accurately reflect the terms counsel had previously discussed and because
the trata Defendants failed to deli er on their promise to provide BrunoBuilt with the actual igned
covenant not to sue executed by the Rowan . Johnson further told canlan that BrunoBuilt intended
to proceed with the litigation.
On March 3, 2017, canlan sent Johnson a letter demanding that BrunoBuilt execute the
February Draft and dismiss the trata Defendants from Kleinfelder. In the letter, canlan
summarized that parties' negotiations and their agreement that the Strata Defendants would obtain a
covenant not to sue from the Rowans in favor of BrunoBuilt in exchange for a Pierringer release.
canlan pointed out that, in reliance on the agreement. the trata Defendants obtained the co enant
which specifically named BrunoBuilt.9

canlan explained that a specific third party beneficiary

agreement was not necessary under Idaho law for BrunoBuilt to enforce the covenant because.
under LC. § 29-102. a contract made for the express benefit of another can be enforced by the
beneficiary at any time.
On March 9. 2017. Johnson responded to canlan. noting that it was helpful for BrunoBuilt
to see the actual language of the co enant not to sue. Johnson stated BrunoBuilt was "ready to
proceed to complete settlement proces ." Howe er. Johnson requested that the release portion of the
agreement contain a mutual release of claims as oppo ed to a release solely of the trata Defendants
by BrunoBuilt.
On March 14.2017, canlan told John on that trata would not agree to a mutual release.
However, Johnson informed canlan that BrunoBuilt demanded a mutual release and that
BrunoBuilt did not "need any Pierringer stuff." On May 10. 2017. canlan's associate. Ke in
Griffiths, emailed a re i ed release agreement to Johnson. which included a mutual release, with
BrunoBuilt giving the trata Oefendants a Pierringer release. ("May Draft"). The email stated. in
9

In the lener, canlan specifically set fonh the language o f the covenant not to sue. The covenant states, in
summaf) . that the Rowans agreed not to bring claims against the builders of their home, including BrunoDuilt.
arising out of the lands lide. and agreed to , ithdraw its prior demand made against BrunoBuilt.
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part: "Please let us know whether this meets with your approval so that wc can circulate it to our
clients for ignature." A month later, Griffiths inquired with John on about the status of the May
Drafl. Johnson re ponded via email on June 14, 20 I 7 that he was ''just trying to get [Robert Bruno,
Pre ident of BrunoBuilt) chased down for signature."

otably, that same day, an order was entered

in ericari denying summary judgment to the engineers on the issue of whether the economic loss
rule barred the homeowners' professional negligence claim against the non-settling engineer
defendants.

10

John on was never able to procure Mr. Bruno's signature.

Meanwhile, the six-month time period for service of process under Idaho Rule of Civil
Procedure 4(b)(2) in Kleinfelder expired on June 19. 2017, at which time none of the trata
Defendants had been erved. One July 31.2017. counsel for the trata Defendants again sent an
email to Johnson, inquiring as to the tatus of execution of the May Draft, to which no re ponse was
recei ed. On August 2. 2017. counsel for the trata Defendants received a letter from Christine
almi. BrunoBuilt' current counsel. arguing that the parties did not have a valid ettlement
agreement. he also made a $500,000.00 ettlement demand.
On eptembcr 19.2017. thi

ourt entered an Order di mi ing the trata Defendants

without prejudice from Kleinfelder based on BrunoBuilt's failure to effect timely service. The same
day. BrunoBuilt filed its Complaint and Demand.for Jury Trial in this action.

ALY I

I .
A.

Eoforcemeot of ettlement Agreement

The trata Defendants seek enforcement of the parties' enlement agreement. They argue
the record demonstrates that, as of January I 0, 20 17, they reached an enforceable ettlement
a&rreement with BrunoBuilt. the only material term being that BrunoBuilt would release its
claims against the trata Defendants in Kleinfelder in exchange for the trata Defendants
ecuring and tendering a covenant not to ue BrunoBuilt from the Rowans in Sericati. They
argue that the inclusion of the Pierringer release on January 20, 20 17 was a subsequent
modification as was the addition of the mutual release in the May Oran. They contend that
BrunoBuilt assented to these terms no later than June 14, 20 17. when Johnson claimed he was
"just trying to get (Robert Bruno] chased down for signature" on the May Draft.

10

See, Order on Defendant Kleinfelder' Motion for ummary Judgment (June 14, 2017) and Order Denying Unger
and Matrix Engineering's Joinder to Kleinfelder' Motion for ummary Judgment (June 14, 2017).
10

Page 863

BrunoBuilt argues that there are facn1aJ disputes as to whether the parties had a meeting
of the minds on all material tenns and whether the parties intended any agreement to be binding
absent a signed writing.

amely, BrunoBuilt argues that parties did not have an agreement as of

January 10 2017 as: 1) whether BrunoBuilt would provide a Pierringer release in favor of the
Strata Defendants, and; 2) whether BrunoBuilt would be an expressly named third party
beneficiary in the covenant not to sue executed by the Rowans. BrunoBuilt also contends that

the May Draft did not track with their verbal agreement because it included a confidentiality
provision that the parties did not discuss. Further, the May Draft did not reflect BrunoBuilt's
decision not to provide the Strata Defendants with a Pierringer release.
Stipulations for the settlement of litigation are regarded with favor by the courts and will
be enforced unless good cause to the contrary is shown. Lawrence v. Hutchinson. 146 Idaho 892,
898, 204 P.3d 532, 538 (2009). A settlement agreement "stand on the same footing as any other
contract and is governed by the same rules and principles as are applicable to contracts
generally." Vanderford Co. v. Knudson 150 Idaho 664,672,249 P.3d 857 865 (2011), cite
omitted. A contract must be "complete, definite and certain in all its material terms, or contain
provisions which are capable in themselves of being reduced to certainty." Id. To meet this
standard, there must be a meeting of the minds as to all necessary terms of the contract.
Lawrence. 146 Idaho at 898,204 P.3d at 538. It is incumbent on the party attempting to
establish the existence of an enforceable agreement to "prove a distinct and common
understanding between the parties." Id. " o enforceable contract comes into being when parties
leave a material term for future negotiations, creating a mere agreement to agree." Spokane
Structures, inc. v. Equitable Investment, LLC, 148 Idaho 616, 621 , 226 P .3d l 263, 1268 (20 10).
But, every contractual detail is not necessary. Barnes v. Huck. 97 Idaho 173, 178 540 P.2d 1352.

l 357 ( 1975). "Rather only reasonable certainty is necessary before a contract will be given legal
effect." Id.
Whether mutual assent to the formation of a contract exists presents a question of fact.
Thompson v. Pike. 122 Idaho 690. 696 838 P.2d 293, 299 ( 1992). It is an objective inquiry to be
judged by objective manifestations as opposed to the subjective beliefs or intentions of the
parties. Federal at '/ Morr. Ass 'n v. Hafer, 158 Idaho 694,702,351 P.3d 622 630 (2015). "A
party's subjective undisclosed intent is immaterial to the interpretation of a contract." J.R.

Simplot Co. v. Bosen, 144 ldabo 611 614, 167 P.3d 748, 751 (2006). Instead:
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[T]he court will give force and effect to the words of the contract without regard
to what the parties to the contract thought it meant. or what they actually intended
for it to mean. The court will not attempt to ascertain the actual mental processes
of the parties in entering into the particular contract~rather the law presumes that
the parties understood the import of their contract and that they had the intention
which its terms manifest.

Id.
As one court aptly noted: "Secret hopes and wishes count for nothing. The status of a
document as a contract. depends on what the parties express to each other and to the world, not
on what tl1ey keep to themselves." Newkirk v. Viii. o/Steger, 536 F.3d 771 , 774 (7th Cir. 2008).
In aid of their argument, the Strata Defendants rely primarily on the case of Suitts v. First

Securily Bank ofIdaho, where the Court upheld a settlement agreement despite subsequent.
disagreement between the parties over tenns of the written stipulation to settle. 125 Idaho 27
867 P.2d 260 (1993). There, the undisputed facts revealed that defense counsel orally accepted
the plaintiffs' offer to settle the litigation for $6000 on certain conditions not relevant here. Id. at
31, 867 P.2d at 264. Counsel for the parties thereafter exchanged draft stipulations proposing
minor alterations to some of the language--such as clarifying that it was a "full and final
settlement" of all claims in the complaint-and ultimately reached agreement as to wording. Id.
at 32. 867 P.2d at 265. The plaintiffs, however. objected to some of the provisions in the
stipulation which their counsel accepted, including the "full and final settlement" language, and
refused to sign. Id.
The district court granted defendants' motion to enforce the settlement agreement and the
Idaho Supreme Court affinned. finding: l) the defendants had already accepted plaintiffs' offer
without qualification before the drafts of the stipulations were exchanged, and that agreement
encompassed all the "essential and material tenns" of the settlement, and; 2) even if the
subsequent proposed changes to the stipulation were material departures from the agreed upon
terms. they were simply proposals for a modification, not an invalidation of an already-existing
agreement. Id. at 33,867 P.2d at 266. Alternatively, the Court found that even if the parties did
not reach an oral agreement prior to exchanging drafts of the stipulation, the proposed stipulation
sent by defense counsel in response to plaintiffs' initial proposed stipulation was not a material
variance from the terms of the plaintiffs' proposal. Adding the words "full and final settlement"
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was simple an expression of the effect that would follow as a matter of law by defendants'
acceptance of plaintiffs' offer. Id.
The Strata Defendants argue that~ as in Suitts. the parties here reached a verbal agreement
by January 10 as to the material terms-dismissal from Kleinfelder in exchange for a covenant
not to sue from the Rowans-which was subsequently modified to include a mutual release, with
BrunoBuilt providing a Pierringer release to the Strata Defendants. BrunoBuHt disagrees that
the parties reached an agreement as to all material terms by January I 0, pointing out that there
was no meeting of the minds as to whether the release provided by BrunoBuilt would be a
Pierringer release, whether the covenant not to sue obtained by the Strata Defendants would

name BrunoBuilt specifically as a third party beneficiary, and whether the Strata Defendants
would provide BrunoBuilt with a release. BrunoBuilt distinguishes Suills on grounds that, unlike
here, the record was undisputed that defense counsel accepted plaintiffs' offer without
qualification, the offer and acceptance was lo all of the essential and material terms, and the
subsequent dickering was over immaterial provisions.
lnstead, BrunoBuilt likens the circumstances here to those in Lawrence v. Hutchinson,
where the Court found no enforceable settlement agreement In Lawrence, counsel for parties in
an attorney malpractice action engaged in settlement discussions during which they agreed the
defendants would pay $37,500 to the plaintiff to settle the malpractice claim. 146 ldaho at 895.
204 P.3d at 535. Defense counsel followed up with a letter to all parties confirming the monetary
amount of the settlement and indicating that a proposed joint release would be forthcoming,
which would include a confidentiality agreement. Defense counsel also moved for a continuance
of the trial date. 146 Idaho at 896, 204 P.3d at 536. In an affidavit submitted with the motion,
defense counsel explained that the parties had agreed to a settlement amount and sought to
vacate the trial date, «[g]iven that fact that a settlement in principle, has been reached with the
parties." Id. The district court vacated the trial date but did not dismiss the case. The parties then
exchanged proposed release language but could not agree to a final release. The defendants
discovered that plaintiff had assigned the claims he was allegedly settling to a third party,
potentially exposing the defendants to further liability. As a result the parties discussedunsuccessfully-the addition of a confidentiality and indemnity clause to their settlement.
Ultimately, after the parties could not agree to release language, the plaintiff moved for summary
judgment seeking t.o enforce the prior settlement. The district court denied the motion finding
13
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the confidentiality and indemnity provisions were material terms to the agreement and had not
been agreed upon. Id. at 897, 204 P.3d at 538.
The Court of Appeals affirmed. First, because it did not have a transcript of the hearing
on the motion for a continuance of the trial. the Court looked to the affidavit submitted by the
defense counsel to ascertain the alleged settlement agreement. Id. at 900, 204 P.3d at 540. The
Court noted that there were no statements in the affidavit " indicating that all issues had been
resolved, or that the money amount encompassed the entire agreement." Id. Instead, the affidavit
simply stated the parties had reached an agreement "in principle" and set forth a settlement
figure. Id. As the Court of Appeals found that agreements "in principle" are not unconditional
statements of agreement. Further the Court observed that the parties' conduct did not evince
their intent to be bound by the agreement.

amely, the plaintiff only sought to enforce the

agreement a year later when faced with a summary j udgment motion. Id. Further, the plaintiff
participated in "extensive negotiations" on the language of the release during which it
acknowledged the importance of the confidentiality and indemnification clauses to the
settlement. Id. In conclusion, the Court of Appeals held tbat " [n]either the words nor the actions
of the parties show a meeting of the minds on all the material terms of the settlement agreement
and as such the statements before the court that a settlement had been reached do not amount to
an enforceable contract." Id.
BrunoBuilt argues that like in Lawrence. the evidence at a minimum presents a question
of fact as to whether there was a meeting of the minds on material terms during oral negotiations
and the written drafts of the alleged agreement failed to contain terms BrunoBuilt wanted (i.e.
naming BrunoBuilt as third party beneficiary in covenant not the sue) or contained terms
BrunoBuilt did not want (i.e., confidentiality clause and Pierringer release).
Viewed in a light most favorable to BrunoBuilt, the record reveals that the trata
Defendants made an offer of January 3, 2017 to dismiss BrunoBuilt from Kleinfelder with
prejudice in exchange for trata obtaining a covenant not to ue from the Rowans " in which the
Ro wans would agree not to sue Bruno Built for landslide damage caused to their home." On
January 9, 20 17, the record shows that Johnson on behalf of BrunoBuilt accepted that offer.
Johnson states, "(d)uring my January 9 call v ilh Mr. Scanlan, I advised him that BrunoBuilt
would be willing to dismiss its claims against Strata in exchange for a release from the Rowans,
but ... any agreement to settle

fl would be conditioned upon
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trata securing a covenant not to

sue that was signed by the Rowans and that expre ly stated that BrunoBuilt was an intended
third-party beneficiary of that covenant. " 11 ( emphasi added).
While BrunoBuilt "conditioned" it January 9 acceptance on the covenant not to sue
expressly naming BrunoBuilt as a third party beneficiary. it did not operate as a counteroffer or
proposal of a new material term. Rather. the " condition" was entirely consistent with the trata
Defendants' original offer- that the co enant not to sue would provide "that [Rowansl would
not file suit again t BrunoBuilt for the landslide damages cau e to their home." As in uittswhere the added release language "full and final settlement" of all claims was found to be a
restatement of the legal effect of the release rather than a material term-BrunoBuilt's in i tence
that it be expressly named as a third party beneficiary was implicit in the trata Defendants' offer
that the covenant would be specific to BrunoBuilt and cover any claim the Rowans had against
BrunoBuilt for the land tide damage caused to their home. Where a contract is made expressly
for the benefit of a party, that party has the ability to enforce the contract as a matter of law as a
third party beneficiary. 1. . § 29-102. A party need note en be expressly named to be a third
party beneficiary. For example, in Jusr's Inc. v. Annington Constr. Co. Inc.. the ourt found that
Just' Inc. was an expre s third party beneficiary entitled to enforce a contract between the City
of Idaho Falls and a con truction company that specificaJly required the construction company to

take precaution to limit the disruption to the businesses within the area. 99 Idaho 462. 463, 583
P.2d 997. 998 (I 978). The Court held that becau e Ju t's Inc. was a bu ine

in the area, it

demonstrated that the contract was' made for its direct benefit" and could enforce it under J.C. §
29-102. /d.
Likewise. the trata Defendants' offer was to obtain a covenant not to sue from the
Rowans specific to BrunoBuilt. The legal effect of this would be to make Bruno Built an intended
third party beneficiary of the covenant. BrunoBuilt's subsequent demand that trata agree to thi
condition did nothing but insist upon a legal effect which would have flowed from acceptance of
. trata 's ofTer in any e ent. Thus. thi demand did not operate a a counteroffer or otherwise
pre ent the formation of a contract.
Granted, the agreement reached between the parties by January 9 did not specify whether
BrunoBuilt \i ould dismiss the entire law uit or provide a Pierringer release to the trata
11

can Ian does not mention the January 9 conversation. I le assens that Johnson confirmed on January IO that
BrunoBuilt would accept the propo ed enlement of Kleinfelder with a release in exchange for a covenant not to sue.
This di pule in date docs not, however. create a genuine issue of material fact.

15

Page 868

Defendants. Assuming this was a material term to the panies' agreement, the record reveaJs that
the parties reached an agreement as to this term by January 20,2017. Johnson asserts that he
informed Scanlan on this date BrunoBuilt "would agree to give Strata a Pierringer release." At
this point, even Johnson concedes that parties had reached an agreement stating:
Based on my conversations with Mr. ScanJan, it was my intent and understanding
that Mr. Scanlan would prepare and send to me a draft agreement memorializing
the release terms the parties had agreed upon and that my client would then have
an opportunity to review the agreement and sign it, to the extent it accurately
reflected the parties' agreed.upon terms.
(emphasis added)
As in Sui/ls, by the time Scanlan sent the February Draft to Johnson for review a few
weeks later, the parties had reached an agreement as to all the material terms--BrunoBuilt would
provide Strata with a Pierringer release in exchange for trata obtaining from the Rowans a
covenant not to sue naming BrunoBuilt as the intended beneficiary. Johnson explains
BrunoBuilt refused to sign it for t\Yo reasons: 1) it did not set forth the express terms of the
covenant not to sue signed by the Rowans, and~2) it contained a confidentiality provision that
had never been discussed in settlement negotiations. 12
However. after ScanJan subsequently set forth the terms of the covenant in a letter to
Johnson, BrunoBuilCs concerns were evidently assuaged. According to Johnson's March 9 email
to Scanlan. BrunoBuilt was "ready to proceed to complete settlement process." There was no
mention by Johnson of the allegedly concerning confidentiality provision. In fact, the only
change BrunoBuilt requested was the inclusion of a mutual release. To the extent the mutual
release could be considered a material departure from the agreed•upon terms, it was simply a
proposal for a modification not an invalidation of an already-existing agreement. Suitts, 125
Idaho at 33, 867 P.2d at 266.

12

either Johnson nor Roben Bruno explains in their respective declarations why the confidentiality clause was a
material term to the agreement. otably. the record does not reveal any objection by Johnson or Bruno to its
inclusion in the draft releases. f unher, BrunoBuilt has not cited to any authority that confidentiality provis ions are
material as a maner of law. Dillard v. Starcon Int'/. Inc.. 483 F.3d 502, 508 (7th Cir. 2007) (recognizing that
confidentiality provisions are not material as a mat.ter of law, and only if they have been a pan of the negotiations
should a court consider them to be a material provision.) Here, there is no evidence in the record that the
confidentiality provision was part of the negotiations; rather, it appears to have been raised by BrunoBuilt solely as

an anempt to avoid its obligations under a valid and enforceable agreement.
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Ultimately, the trata Defendants accepted this modification and their counsel issued the
May Draft, with the only change being the addition of the mutual release. Whee Griffiths
inquired with Johnson a few weeks later as to the status of the May Draft, Johnson emailed that
he was 'Just trying to get rRoben Bruno] chased down for signature."

otably, Johnson did not

point out any areas of concern with the May Draft or otherwise indicate that it was unacceptable.
The only reasonable inference to be drawn from this statement is that the May Draft was an
accurate statement of the settlement terms reached. However, that same day, the incentive for
BrunoBuilt to settle with the Strata Defendants was undermined when the Sericati orders were
issued concluding that the economic loss rule did not bar the homeowners' professional
negligence claims against the engineers in that case.

ln an attempt to raise a genuine issue of material fact, BrunoBuilt contends that the May
Draft was inaccurate-and, therefore, there was no agreement on a material term- because it
retained the Pierringer release language afier Johnson informed Scanlan that BrunoBuilt was "no
longer interested" in providing one. However, the only reasonable reading of the email Johnson
relies upon for this contention reveals no such statement. The email at issue was sent by Johnson
to canlan on March 14. a few days after Johnson originally broached the proposal of a mutual
release. Therein, Johnson stated:

I ran the issue by the client. If it's giving a release, Robert [Bruno] wants a
release. He doesn't need any Perringer stuff just that Strata won' t darken his
door.
The logic is hard to argue. If nobody thinks there's a claim, the harm of guessing
right and doing the release doesn't hurt anybody. However guessing wrong only
hurts BrunoBuilt.
Read in context~ the email does not say that BrunoBuilt was "no longer interested" in
providing a Pierringer release to the trata Defendants; it states that Bruno Built did not "need" a

Pierringer release, and the only reasonable inference to be drawn from the context of the email is
that BrunoBuilt did not need the Pierringer release from the trata Defendants. Rather,
BrunoBuilt wanted a mutual release included in the draft agreement so "Strata won't darken his
door" and bring suit against BrunoBuilt. The well-e tablished standards governing motions
for summary judgment require that all reasonable inferences drawn from statements in the record

be construed in favor of the nonrnoving party. G & M Farms v. Funk Irr. Co., 119 Idaho 514.
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522, 808 P.2d 851 , 859 (1991 ). It is not a reasonable to infer from this email what BrunoBuilt
wants this Court to infer in attempting to raise a genuine issue of material fact.
Bruno Built also argues that there is a question of fact as to whether any agreement
reached was binding absent execution of a final written document by Mr. Bruno. Whether panies
to an oral agreement become bound prior to the drafting and execution of a contemplated formal
writing is largely a question of intent. Kohring v. Roberts, 137 Idaho 94, 99 44 P.3d 1149, 1154
(2002). The intent of the parties to contract is determined by the surrounding facts and
circumstances, with the best evidence being the words of counsel and their clients. Conley v.

Whittlesey. 126 Idaho 630, 634 888 P.2d 804, 808 (Ct. App. l 995). To this end both Johnson
and Mr. Bruno set forth stat.ements in their respective declarations that it was their "intent» and
"understanding" that once the parties reached an agreement as to terms, such terms would be
reduced to writing for review and execution before becoming binding. However, neither
declaration explains the basis for such an understanding. As with the confidentiality provision,
there is no indication that this intent was the subject of any discussion between Johnson and
canlan. [ndeed, the trata Defendants bad already performed by obtaining the covenant not to
sue, thereby indicating that the trata Defendants at least considered the agreement to be
enforceable without Mr. Bruno's signature on a formal writing. Absent any evidence that tbe
parties expressed an intention not to be bound until Mr. Bruno's execution, BrunoBuilt cannot
a oid summary judgment.
In sum the undisputed facts in the record reveal that by January 20-prior to circulation
of the proposed release terms- the parties reached an enforceable agreement that BrunoBuilt
would provide the Strata Defendants with a Pierringer release in exchange for the Strata
Defendants obtaining a covenant not to sue from the Rowans specific to BrunoBuilt. Thereafter,
BrunoBuilt proposed a single modification in the form of a mutual release. which was accepted
by the trata Defendants. Although typically whether a meeting of the minds on all material
terms is a question of fact, the record does not present a dispute in this regard.

13

As such the

Court grants the trata Defendants' motion to enforce the settlement agreement.

13

otably, Robert Bruno states in his declaration that "no agreement was ever reached between the parties" and he
never agreed to release BrunoBuilt's claims against trata. Deel. Bruno, - 13. However, his conclusory statements
are belied by the record- namely, Mr. Johnson's declaration setting forth the negotiations. Because Johnson was

acting as Bruno's agent during the negotiations, Mr. Bruno's naked conclusory denial that there was any agreement
reached does not create a question of fact.
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B.

Summary Judgment

Alternatively, the Strata Defendants seek summary j udgment on the professional
negligence claim on the three grounds: 1) the claim is untimely under the statutes of limitations
and repose~ 2) the economic loss rule bar the claim, and~3) BrunoBuilt cannot establish that
Defendant Woodworth owed BrunoBuill a duty of care. BrunoBuilt responds that at a minimum.
there are questions of fact regarding the first and third bases for summary judgment. To this end,
BrunoBuilt seeks relief under lRCP 56(d) to conduct additional discovery on these issues. As to
the economic loss doctrine, BrunoBuilt also argues it does not apply as a matter of law because
the underlying transaction was one for the provision of services as opposed to the conveyance of
defective property. As for Woodworth's liabi lity BrunoBuih contends there are factual disputes
precluding summary judgment and seeks relief under IRCP 56(d) to obtain additional discovery
regarding his involvement.
1.

Timeliness

Claims for professional negligence are subject to the two year statute of limitations found

in I. . § 5-219(4). That section provides, in relevant part:
An 8;Ction to recover damages for professional malpractice ... the cause of action
shall be deemed to ha e accrued as of the time of the occurrence, act or omission
complained of, and the limitation period shall not be extended by reason of any
continuing consequences or damages resulting therefrom or any continuing
professional or commercial relationship between the injured party and the alleged
wrongdoer[.]

I.C. § 5-219.
Accruals of a professional negligence claim arising under the facts of this case, i.e., work
associated with improvements to real property, is governed by a statute of repose as set forth at
LC. § 5-241 which provides in relevant part:
Act.ions will be deemed to have accrued and the statute of limitations shall begin
to run as to actions against any person by rea on of his having perfonned or
furnished the design. planning, supervision or construction of an improvement to
real property, as follows:
(a) Tort actions, if not previously accrued shall accrue and the applicable
limitation statute shall begin to run six (6) years after the final completion of
construction of such an improvement.
LC.§ 5-24l(a).
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Applying I.C. § 5-24l(a) together with J.C. § 5-2 19(4), a cause of action based on
professional negligence arising out of the design, planning supervision or construction of an
improvement to reaJ property must be brought within two years of "some damage" occurring but in
no event. later than eight years following completion of the improvement's constructionregardless of whether some damage has yet occurred-or that cause of action will expire.
The parties aJl agree that the professionaJ negligence claims against the Strata Defendants
arise from their respective contributions toward the design, planning, supervision or construction
of an improvement to Terra

ativa 4-thus implicating l.C. § 5-24 l(a). As in KJeinfelder.

however, they dispute what the " improvement" is and when it was finally complete.
Tbe Strata Defendants argue that the "improvement" for purposes of the professional
malpractice claim against them is its geotechnical engineering work on Terra ativa 4. They
point out that the claim arises from their performance of services pursuant to contracts with Terra
ativa. LLC- the 2003 "Final GeotechnicaJ Engineering Evaluation for
Subdivision

ativa Terra

o. 3" and the 2007 "Construction Ob ervation and Testing on Terra

ativa 4."

Both of these contracts involved Terra ativa 4 only. With regard to the 2003 contract, the Strata
Defendants completed performance on March 4, 2004. They completed performance under the
2007 agreement on February 5, 2008. when Strata issued a letter to Terra ativa, LLC and the

Ciry of Boise confirming that its construction oversight services for Terra ativa 4 had been
completed. After that date, the trata Defendants did not provide any additionaJ services related
to the geotechnical engineering on Terra

ativa 4. Thus, the Strata Defendants argue that

BrunoBuilt's malpractice claim accrued by February 5 2014 and the statute oflimitations on the
claim ran on February 5, 2016. and BrunoBuilt' s contract claim accrued on February 5 2008 and
ran on February 5, 2013.
As argued in Kleirifelder, BrunoBuilt responds that all phases of the Terra

ativa project

should be considered the " improvement" and. because the final phase was not completed until
2014, its claim is timely. In support of its argument BrunoBuilt points out that although trata 's
2003 and 2007 agreements with Terra

ativa, LLC involved only Terra ativa 4, in performing

those contracts, Strata relied on its 1992 and 1998 contracts with Terra

ativa, LLC under which

it performed a preliminary assessment of the geologic conditions of entire subdivision project.
Deel. Sampo Exh. H. Thus, BrunoBuilt contends the aJlegedly negligent work was not confined
to just Terra ativa 4 but encompassed the entire project. Alternatively BrunoBuiit contends the
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trata Defendants are equitably estopped from asserting the claims are untimely based the 2016
Report. which 13runoBuilt characterizes as an attempt to conceal its negligent conduct.
a.

The "impro ement"

Whether omething is an " improvement to real property" under J.C. § 5-241 (a) is a
question of law for the court. Stapleton v. Jack Cushman Drilling & Pump Co. Inc., 153 Idaho
735. 738. 29 1 P.3d 418, 421 (20 12). The statute does not define an "improvement," but Idaho
appellate courts have. An improvement is omething that enhances or augments the value or
quality of the real property. Id.. citing West v. El Paso Prod. Co., 122 Idaho 133, 136. 832 P.2d
306. 309 ( 1992).
The work involved in de eloping bare land into a subdivision with saleable parcels i
widely considered an improvement to real property. 14 In fact, the development of a subdivision is
a multi-improvement affair involving different professionals. By way of example, a subdivision
may require geotechnical engineering such as grading. as well as the installation of paved streets.
gutters, sidewalks. curbs. water service, gas service, and electrical service, among others.
Becau e there are several di crete impro ements that go into the development of a subdivision,
the statute of repose may apply differently to the various entities working on those
improvements. ee, e.g., Liptak v. Diane Apartments, Inc., 109 al. App. 3d 762. 774, 167 Cal.
Rptr. 440. 446 (Ct. App. 1980) (recognizing that completion of earthwork within subdivision.
which was at issue in negligence claim, was distinct from completion of development of
subdivision as a whole)~Gordon v. W

tee/ Co., 950 .W.2d 743, 748 (Tex. App. 1997), writ

denied (Feb. 13. I 998)("[W]here different subcontractors were responsible for the con truction

of different parts of a larger project, the statute of repo c should be applied to each of tho c
individual subcontractors when they have completed their respective improvements."). Thus. for
a developer of a subdivision, for example. an " improvement" may be the whole subdi vision
while, for an electrician, the "improvement" would be the particular electrical line installed.

1
•

See. e.g., Damon v. Vis1a Del one Dev., LLC, 381 P.3d 679, 682 ( M App, 2016) (the infrastructure eons1ruc1ed
10 develop a subdivision is an improvement for purposes of the statute of repose): Shaw Cons1r.. LLC v. Uni1ed
Builder Sen1ices, Inc.. 296 P.3d 145. 154 (Colo. App. 2012X"An improvement may be a discrete component ofan
entire projecL such as the la t of multiple residential buildings."Xoverruled on other grounds by Goodman v.

Heritage Builders, Inc., 390 P.3d 398 (Colo. 2017)).
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Here, it is undisputed the allegedly negligent work at issue is limited to the trata
Defendants' work in Terra

ativa 4 under the 2003 and 2007 contract . 15 Thus. the

"improvement" is trata's geotechnical engineering of Terra
that the "improvement" is the entire Terra

ati a 4. BrunoBuilt's argument

ativa subdivision is contrary to both the plain

language of I. . § 5-241 (a) and its purpose. The statute applies to a person who has "performed
or furnished the design, planning, upervision or construction of an improvement." The action
against the person accrues within six years of " final completion of construction of such an
improvement." J.C.§ 5-241(a) (emphasis added). Thus, it is the final completion of the
improvement on which work was performed which must be considered. Here, the impro ement
at issue is trata's geotechnical work on Terra

ativa 4, not its geotechnical work on Terra

ativa. 5. 6. 7. 8 or 9.
Further, J.C. § 5-241 (a) was enacted "as a response to the greatly increased liability
sustained by architects and builder since the decline of the common law rule which ended their
liability when the building was completed and accepted by the owner." Twin Falls Clinic &

Hosp. Bldg. Corp. v. Hamill. 103 Idaho 19. 25, 644 P.2d 341, 347 (1982). It was intended to
limit liability. In multi-phase. multi-year projects, BrunoBuilt's argument would have the
unintended effect of holding a profe sional performing work on the initial phase potentially
liable decades later. even if that professional never did any work in connection with subsequent
phases.

16

Finally, BrunoBuilt's reliance on State v. Perini Corp. is misplaced as the fact and the
la\ underpinning the holding arc distingui hablc. 113 A.3d 1199

.J. 2015). In that matter. the

15

Counsel for BrunoBuilt a&rreed its complaint was limited olely to Strata's work in Terra ativa 4 but indicated
that it intended to move to amend the complain I 10 allege negligence with regard to trata 's work under the 1992
and 1998 contracts with Terra ativa. LLC. which involved the entire project. However, it has taken no tep in thi
regard. nor would it necessarily aid in overcoming the timeliness defen e.
16

It is widely recognized among jurisdictions that statutes of repose are especially appropriate in the context of
construction due to the nature of construction and construction claims. See. e.g .• Monson v. Paramount Home.f . Inc.,
515 .E.2d 445. 449 (N.C.Ct.App. 1999) (noting that the purpo e of a statute of repose, in a construction defect
statute, is t0 prevent defendants from being subjected to "potential open-ended liability for an indefinite period of
time"):Trinity River A 11th. v. URS Consultants, Inc.. 889 .W.2d 259, 264 (Tex. 1994) (noting cvidentiary difficult}
of defending suit years after completion of an improvement because of faded memorie • as well as increased
possibilities of third-party neglect, abuse, poor maintenance, mishandl ing, improper modification, and/or unskilled
repair): Gleason v. Becker.Johnson Assocs.. Inc.. 916 P.2d 662, 664 (Colo. App. 1996) (noting that, prior to lhe
enactment of statute of repo e relating to construction. con truction professionals were subject to potentially
indefinite liability).
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plaintiff, the State of ew Jersey, brought suit against multiple defendants based upon defects in
a high-temperature hot water system installed in a prison facility as part of a multiphase
construction project. Id. at 1203-04. SpecificaJly the contract at issue in Perini was for the
design and construction of26 building correctional faciHty to be constructed in three phases. Id.
The general designer/builder of the project designated other "principal contractors" for specific
portions of the work, including a company lo oversee constructfon, an architect, and an HV AC
company, all of which were involved in the design and installation of an underground hot water
distribution system to serve all the buildings in the project. ld The boilers comprising the hot
water system were located in a central plant in one of the buildings to be constructed. As each
building in the project was constructed it would be hooked up to the central system through a
network of pipes. Id. Two years after the final certificates of substantial compliance were issued
for the final buildings, the hot water system began to fail and the State of ew Jersey brought
suit.
The Court was tasked with interpreting ew Jersey's ten year statute of repose under
which a claim for negligent design, planning, supervision and construction of an improvement to
real property accrued ten years "after the performance or furnishing of such services and
construction." Id. at 1207-08. Under

ew Jersey law, where a designer, planner, supervisor or

constructor "has continuing responsibility throughout the construction of the project or a specific
improvement the ten-year limitations period commences when the project has been certified as
substantially complete. Id. at 1209. Much like the parties here, the tate argued the hot water
system was an improvement that was not substantially complete until it was hooked up to the
final building in the project and that building was certified as substantially complete. The
defendants argued that the hot water system was finally complete when the building containing
the system's central plant was certified as substantiaJly complete.
The Court agreed with the State, focusing foremost on the fact that the hot water system
was a Jystem designed to connect every structure of the prison complex. Id. at 1210-12. While
the central plant was the origination point. it was not independent of the underground pipes
connecting it to all the buildings. It was not intended to be completed on a "piecemeal basis." Id.
Under these circumstances, the Court was unwilling "to embrace an application of the statute of
repose that would permit separate trigger dates for each section of the [hot water] system as a
building it serves come on line. uch an approach is inconsistent with the purpose of the statute
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of repose and frustrates the ability of the owner to evaluate whether the system, as designed and
constructed, operates as intended." Id. at 1211. Further, the Court found that, because the entities
involved in the design, planning and construction of the hot water system were «continuously
involved" in the project umil its completion, then, under

ew Jersey case law, the stanne of

repose as it applies to their work commences upon completion of the project as a whole. Id.
Unlike in Perini. where the work was performed pursuant to a single contract Strata's
work on the project as a whole was performed in multiple phases pursuant to a series of contracts
with Terra

ativa, LLC. Far from being the continuous period of activity at issue in Perini,

Strata's work on the project was piece-meal, separated by multi-year gaps. Further, the project as
a whole was not an interconnected, interdependent system; rather, each phase stood alone as a
separately-platted subdivision. with its own approvals and permits. Strata issued a certification of
completion of its work on Terra

ativa 4 on February 5, 2008, after which time there is no

evidence in the record showing trata's involvement with the project until it was asked to consult
concerning the earth movement that occurred in 2016. Even under Perini, trata's issuance of a
certificate of completion is determinative that its geotechnical engineering on Terra

ativa 4 had

reached final completion. regardless of whether the project continued on to other phases. Due to
these significant distinctions. Perini does not aid BrunoBuilt in its argument.
Consequently. the Court rejects BrunoBuilt's proffered interpretation of "improvement"
as including the entire Terra
b.

ativa subdivision.

"Final Completion"

Having concluded that the " improvements" for purposes of the statute of repose are
trata's geotechnical engineering on Terra

ativa 4, the question now is when these

improvements were finally completed. This Court finds that the final completion of the
improvements occurred on February 5, 2008, when trata issued a "Confirmation of
Construction" certifying completion of its work. There is no evidence that trata undertook any
further geotechnical construction on Terra

ativa 4 after this date.

BrunoBuilt incorporates by reference the argument it made in Kleinfelder regarding the
extension of the $5000 Grading and Landscaping bond on Terra

alive 4 for purposes of

monitoring the establishment of the landscaping and for minor re.seeding the following spring.
This evidence, according to Brunobuilt, indicates that final completion of Terra

ativa 4 had not

yet occurred. The Court rejected the argument in Kleinfelder and rejects it again here. On this
24

Page 877

point. the Court incorporates herein the rationale set forth in its Memorandum Decision and
Order on motions for Summary Judgment. to trike and for Relief under 56(d) (May 22, 20 I 8)

(" Kleinfelder Order"). In summary, the Court determined therein that. even if potential minor re·et:tling was an irnpro ement. it is distinct from the geotechnical engineering impro ement at
issue in the litigation.
To conclude, the professional negligence claim regards the trata Defendant 'rendition
of gcotechnical engineering of Terra

ati a 4. The undisputed evidence demonstrates that this

improvement was completed by February 5, 2008. Therefore, applying l.C. § 5-241 (a) together
with LC. § 5-219(4), the cause of action again t the Strata Defendants accrued on February 8.
2014 and the statute oft imitations ran on February 8, 2016. Because the Complaint was filed
after the tatue had run, the claim is time-barred .
c.

Equitable E toppel

Having concluded the claim is time-barred. the Court must address BrunoBuilt'
argument that the trata Defendants hould be equitably e topped from asserting the claim is
untimely as a result of the 2016 Report. The clement of equitable estoppel are: (I) a false
representation or concealment of a material fact with actual or constructive knowledge of the
truth: (2) the party asserting estoppel did not know or could not discover the truth; (3) the false
rcprc entation or concealment was made with the intent that it be relied upon, and; (4) the person
to whom the representation was made or from whom the facts were concealed, relied and acted
upon the representation or concealment to his prejudice. Twin Falls Clinic & Hosp. Bldg. orp.

"· Hamill. 103 Idaho 19. 22. 644 P.2d 341. 344 (l 982).
To illu trate the application of the doctrine. in Twin Falls linic, the Court found a
genuine issue of material fact existed as to whether an architect was equitably estopped from
asserting a statute of limitations defense where it was alleged that the architect. on several
occasions. blamed the eparation and cracking in the mortar on " normal ex pan ion and
contraction," when. in reality. the problems were caused by his failure to provide proper
expansion protection in designing the clinic. Id. at 22-23, 644 P.2d at 344-45. The Court noted
that an inference could be drawn that the architect had knowledge of hi negligence and that the
clinic lacked the expenise to discover the negligence. Further. the fact suggested that the clinic
relied on the architect's representation by following the remedial measure
architect in an attempt to resolve the problem.
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uggested by the

Here, BrunoBuilt cites to Strata's 20 I 6 Report which discusses, inter alia, possible
reasons for the landslide activity on Aho Via Court, with the primary suspect being a change in
subsurface groundwater conditions that added
failing to admit in the 2016 Report that Terra

\I

eight to the soil. BrunoBuilt argues that. by

ativa 4 was buih on a historical landslide area not

fit for residentiaJ construction, Strata concealed a material fact relating to its negligent conduct.
Thus, BrunoBuilt-

having no geological or geotechnical engineering training or experience-

remained unaware of Strata's culpability and relied on trata's 2016 report in delaying to take
any formal legal action against trata until late 20 16. Consequently, BrunoBuilt asks the Court to
find that genuine issues of materiaJ fact exist regarding whether Strata is equitably estopped from
challenging the timeliness of BrunoBuilt's claim.

It is BrunoBuill 's burden to present evidence that would raise a question of material fact
as to whether the elements of estoppel are met. Theriault v. A. H Robins Co., 108 Idaho 303, 307,
698 P.2d 365, 369 (1985). There are two primary reasons BnmoBuilt has not sustained this
burden. First, trata did not make this representation to Mr. Bruno or any of the other lot owners
on Alto Via Court. Strata's report was issued to the Developers, who then sent the 2016 Report
onto the lot owners. Therefore BrunoBuilt cannot establish that Strata concealed a fact with the
intent that the lot owners rely on it.
econd, even assuming the first three elements of equitable estoppel were met- that
Strata knew that the landslide was due to the fact that Terra

ativa 4 was built on a historic

landslide area not fit for residential use, concealed it from the developers by blaming the sl ide on
groundwater infiltration and BrunoBuilt relied on trata's representations-BrunoBuilt carmot
establish that it acted upon those representations to ifs prejudice. By April 15, 20 16, when
Bruno received the Strata report, the statute of limitations had already run on any claim
BrunoBuilt had against trata. Therefore, the Court concludes that equitable estoppel does not
apply as a matter of law. ummary judgment in the Strata Defendants' favor is warranted.

2.

Economic Loss Rule

Alternatively, this Court finds that summary judgment is warranted in favor of the Strata
Defendants by operation of the economic loss rule. The parties' arguments in this regard are
nearly identical to those set forth in Kleinfelder and, as such, the Court incorporates herein its
analysis and conclusions rendered in the Kleinfelder Order. However, in this action BrunoBuilt
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relied on an additional case not addres ed in Kleinfelder, Oppenheimer Indus., Inc. v. Johnson

Cattle Co.. 112 Idaho 423, 425, 732 P.2d 66 1, 663 (1986), which the Court will address here.
ln Oppenheimer, the plaintiff contracted with a cattle company to care for the plaintifT's
cattle. The canle company re-branded the canle and sold them without the plaintiff's permi sion.

Id. at 424. 732 P.2d at 662. Just prior to the sale, a state deputy brand in pector inspected the
cattle and notice two ets of brands. one of which wa "fre h." evertheless, the inspector relied
on the cattle company' good reputation and decided not to request proof of ownership or a bill
of sale for the cattle. Further. he did not advise the plaintiff that cattle bearing plaintiff's brand
were in the process of being sold by the cattle company. Id. The plaintiff brought a con ersion
claim against the cattle company and negligence claim against the brand inspector. The trial
court concluded that the plaintiff's loss of the cattle was an economic loss and, therefore.
unrecoverable in a negligence action. Id. On appeal. the Idaho upreme Court reversed, pointing
out that the plaintiff was not alleging mere economic damages. but loss of his property-the
cattle-due to the negligence of the inspector. Id. at 425-26, 732 P.2d at 663-64. The Court
pointed out that animals are chattel, and a party can recover for loss or destruction of chattel
caused by the negligence of another. As uch, the Court concluded that the plaintiff's negligence
claim was not barred by the economic loss rule. Id.
BrunoBuilt contend that. as in Oppenheimer, it suffered actual property damage-as
opposed to purely economic lo s-due to the trata Defendants' negligence and, therefore. may
properly reco er those damages under a negligent theory. However, like Brian and Christie, Inc.

v. Leishman £lee., Inc., 150 Idaho 22, 27,244 P.3d 166, 171 (2010), Oppenheimer falls into the
negligent rendition of services camp as opposed to the purchase of defective property camp. In

Brian and Christie, Inc., Idaho upreme Court distinguished these scenarios and explained why
the economic loss rule applies to the latter but not the former.

amely. there is no duty in

negligence to de ign, manufacture and ell property that will conform to the buyer' economic
expectations. Id. at 28. 244 P.3d at 172. Absent such a duty, there is no liability for another's
economic loss. Therefore, in the case of defective property, recoverable damages only include
physical damage or loss to property "other than that which is the subject of the transaction." Id.
at 26. 244 P.3d at 170. There is a duty. however. to use ordinary care in rendering services so as
to a oid injuring the per on or property of another. Id. at 29. 244 P.3d at 173 . Thus, damages
caused to someone's property as a re ult of the negligent rendition of services are recoverable.
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The plaintiff in Oppenheimer was not a purchaser of defective property. Rather, as in

Brian and Christie, Inc., it suffered a loss of property due to the negligent services rendered by
another. Thus, damage to property was held to be recoverable. As discussed in detail in the

Kleinfelder Order, this case falls squarely in the purchase of defective property category.
BrunoBuilt purchased defective property, i.e.. Lot 16. and seeks damages for remediating Lot 16,

as well as for the loss of the economic value of property and loss of profits under the
Construction Contract. As held in Blahd and Tusch Enterprises, because these damages qualify
as economic losses arising from the subject matter of the Construction Contract, they are not
recoverable under a negligence theory. Blahd v. Richard B. Smith, inc. 141 Idaho 296, 300, I 08
P.3d 996, 1000 (2005)· Tusch Enterprises v. Coffin, 113 Idaho 37, 38-40, 740 P.2d 1022, 102325 ( 1987). As such Oppenheimer does not persuade this Court that the economic loss rule is
inapplicable here.
To conclude, because the Court finds the claim against the trata Defendants barred by
the statutes of limitation and repose and, additionally that the trata Defendants owed no duty to
BrunoBuilt under the economic loss rule, whether Woodworth owed a duty to BrunoBuilt is
moot.

C.

Motion for Relief oder IRCP 56( d)

Pursuant to IRCP 56(d), if a nonmovant shows by affidavit or declaration that for
specified reasons, it cannot present facts essential to justify its opposition the court may defer
considering a summary judgment motion while the nonrnovant pursues discovery. A party who
invokes the protection of IRCP 56(d) "must do so in good faith by affirmatively demonstrating
why he cannot respond to a movant's affidavits ... and how postponement of a ruling on the
motion will enable him, by di covery or other means, to rebut the movant's showing of the
absence of a genuine issue of fact. " Jenkins v. Boise Cascade Corp., 141 Idaho 233 239 108
P .3d 380 386 (2005) cite omitted. The p)ajntiff has the bur-den of setting out "what further
discovery would reveal that is essential to justify their opposition," making clear "what
information is sought and how it would preclude summary judgment." Id., cite omitted. icholas

v. ij1al/enstein, 266 F.3d 1083, 1088-89 (9th Cir.2001).
Here, BrunoBuilt, through an affidavit submitted by its counsel contends that additional
discovery is required, specifically:
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1) the involvement and extent of culpability Mr. Woodworth has in the rendition of
negligent engineering services Strata and its engineers provided, and·
2) the full scope and timing of all of the engineering services that the Strata Defendants

provided on subsequent phases of the Terra

ativa project (i.e., Terra

ativa 5, 6 7 8

and 9).
BrunoBuilt contends that discovery about Woodworth's involvement is necessary to
defend against the argument that he owed no duty to BrunoBuilt because he was not involved in
the work affecting Lot I 6. The second topic according to Bruno Built, is necessary to defend
against the statutes of limitations and repose argument.
Given the Court's findings on summary judgment BrunoBuilt's IRCP S6(d) motion is
rendered moot.

amely having found the claim barred by the statutes of limitation and repose

and by operation of the economic loss doctrine. there is no need to explore Woodworth's
involvement in rendering geotechnical engineering services to Terra

ativa 4. Further because

the Court rejects the argument that the "improvement" for purposes of the statutes of repose
extended beyond Terra

ativa 4, discovery regarding the trata Defendants' engineering services

on subsequent phases of the development would not aid in BrunoBuilt's opposition to swnmary
judgment.
V.

CO CLUSIO
Based on the foregoing analysis, the trata Defendants' motion for enforcement of the

settlement agreement or. alternatively. for summary judgment is GRANTED. BrunoBuilt's
motion under IRCP 56(d) is DE IED.

IT IS SO ORDERED .
. f')Dated this /
day of July. 2018

I
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SEP O4 2018

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF
1
IDAHO I A D FOR THE CO
TY OF ADA
CHRISTOPHER D. R CH Cieri<
•

By EMILY CHILD
(;i:F-UTY

BR

OBUILT, INC., an Idaho corporation,
Plaintiff.

Case

o. CV0l-17-17395
ORDER

V.

TRATA, INC.; CHRI M. COM TOCK; 11.
ROBERT HOWARO; MlCHAEL
WOODWORTH,
Defendants.

Pursuant to this Court 's Memorandum Decision and Order on Motion to Enforce
enlemcnt Agreement or. Alternatively, for . ummary Judgment and Motion for Relief under
56( d) (July 11. 2018). the parties are ordered as follows:
Within fourteen (1 4) days of the issuance of this Order, the parties are to exchange
mutual releases as contemplated in the settlement agreement, with BrunoBuilt providing a

Pierringer release. The trata Defendants are to provide Bruno Built with a copy of the covenant
not to sue executed by the Rowans. The parties are to jointly notify thi Court 1 when these
exchanges are complete, at which point to Court will enter judgment dismissing the claims with
prejudice unless either party file an objection to the entry of judgment in the intervening period.
IT I

O ORDERED.
Dated

tliiil:::[ day of Augu t, 2018

/ -U
~
ipp~
District Judge

1

The parties may do so via email to Judge Hippler's staff attorney at gmclaughlin@adaweb.net.
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NOV O6 2018

fN THE DI TRlCT COU RT OF THE FOURTH JUDI IAL DI TRICT OF THE TA'tE OF
IDAHO
D FOR THE COU TY OF ADA
CHRISTOPHER D. RICH, Cl•rk
•

By EMILY CHILD
OEPU'"Y

BR

OB ILT. TN ., an Idaho corporation,
Plaintiff,

Case o. CV0l-17-17395
MEMORANDUM DECI IO A D ORDER
0
OTIO TO R CO IDER

TRATA. C.; CHRl M. OM TO K: H.
ROBERT HOWARD; MICHA EL
WOODWORTH,
Defendants.

I.

I TRODUCTIO
At issue in this case is a single claim for negligence again t trata, Inc., an engineering

firm that performed geotechnical engineering for what has been referred to in this litigation as
the Terra

ativa project, as well as trata's employees (collectively." trata Defendants").

amely. Bruno Built claims that the trata Defendants failed to identify and account for preexi ting landslide conditions in the area. On July 11, 201 8, this Court issued its Memorandum
Decision and Order on the trata Defendants' motion to enforce a settlement agreement or.
alternati vely, for ummary j udgment. ("Order"). In the Order, thi Court concluded that the
parties reached an enforceable settlement agreement under which BrunoBuilt agreed to release
its claims against the trata Defendant . Altemati ely. the Court found summary judgment in the
trata Defendant ' favor warranted becau e the negligence claim was barred by the statute of
limitations and economic los rule.
BrunoBuilt

eks recon ideration of the three grounds for dismissal set forth in the Order.

BrunoBuilt first contends there are genuine issues of material fact as to whether an enforceable
agreement was entered into between the parties. econd, BrunoBuilt argues that the Court erred
in concluding that the "improvement" for purposes of the statute of repose was Terra

ati a 4 as

oppo ed to the entire Terra ativa project. Finally. BrunoBuilt argues the Court erred in applying
the economic loss rule by considering the subject o f the transaction to be both the lot and the
subsequently built home.
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A hearing on BrunoBuilt's motion was held on October 9, 2018 after which the Court
took the matter under ad isement.

11.

TA DAROS
When a district court decides a motion to rccon idcr under IR P I l .2(b)( 1). it must apply

the same tandard of review it applied when deciding the original order that is being
rccon idered. Westby v. Schaefer. 157 Idaho 616,621.338 P.3d 1220. 1225 (2014). At the time
the ourt is ued the Order. the standard with regard to enforcement of settlement agreements
was conflicting. Case law indicated that the proper standard to apply where no cvidentiary
hearing had been conducted was the same as that applied to summary judgment motions.
Vanderford Co. v. Knudson. 150 Idaho 664, 67 1, 249 P.3d 857, 864 (20 11 ). As such. the Court
applied a ummary judgment standard to both the enforcement of the settlement agreement and
the motion for summary judgment.
Recognizing that a motion to enforce a settlement agreement effectively eeks specific
performance or a declaration of parties' rights-equitable claims to which there is no right to a
jury trial- the ldaho upreme Court recently took the opportunity to clarify the applicable
standard. to wit:
[T)he trial court as the trier of fact i entitled to arri e at the most probable
inferences based upon the undi puted e idence properly before it and grant the
summary j udgment despite the possibility of conflicting inference . Thi ourt
freely re iews the entire record that was before the di trict court to determine
whether either side wa entitled to j udgment as a matter of law and whether
inference drawn by the district court are reasonably supported by the record.
eward v. Mu ick A uc1ion, LLC, 164 Idaho 149. 426 P.3d 1249, 1255-56 (201 8).
As such. insofar as BrunoBuilt' motion to reconsider applies to the motion to enforce the
·ettlement agreement, this newly articulated standard govern thi Court' analysis. With regard
to the other bases for dismissal, the Court will continue to appl., the time-te ted ummar
j udgment standard, as et forth on page 2 of the Order and incorporated herein.

Ill.

ALY~ I
A motion for reconsideration under IRCP l l.2(b )(1) "is a motion which allows the court-

when ne, law is applied to previously presented facts. when new facts arc applied to pre iou ly
presented law. or any combination thereof.- to reconsider the correctness of an interlocutory

order." .Johnson v. . Idaho Coll., 153 Idaho 58. 62, 278 PJd 928, 932 (2012). The trial court
2
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should take into account any new facts presented by the moving party that bear on the
correctness of the interlocutory order.

oeur d'Alene Mining Co. v. First ar. Bank 0/1 . Idaho,

118 Idaho 812. 823. 800 P .2d I 026, I 03 7 ( 1990). Howe er. th basis for a motion to recon ider
need not always rest on new law or new facts. A trial court can be properly~ kcd to reconsider
its own interlocutory orders for facial error or errors of law. Johnson v. Lamhros. 143 Idaho
468. 472, 147 P.3d 100, 104 (Ct. App. 2006).
A. Enfo rcement of ettlement Agree ment
Based on the declarations submitted by coun el for the negotiating parties-Kevin
canlan for the trata Defendants and Wyan John on for BrunoBuilt-this Court concluded in

it Order that the parties entered into an enforceable settlement agreement no later than January
20.2017 and agreed to a single modification some months later. pecifically, the Court found the
material terms agreed to as of January 20. 2017 were that, as part of the ettlement of the ericali
1

action , the trata Defendants would secure from the Rowans a covenant not to sue BrunoBuilt
for the landslide damage caused to the Rowan ' home. In exchange. BrunoBuilt would pro ide
the trata Defendants with a Pierringer release. ounsel for the parties later modified the
agreement to impose an additional requirement for the trata Defendants to provide BrunoBuilt
with a release of claim .
In moving for reconsideration. BrunoBuilt contend that the Court overlooked genuine
is ues of material fact that impact whether an enforceable settlement agreement was formed
between the parties at any point. BrunoBuilt argues that there is a factual di pule as to whether
the parties reached an enforceable ettlement agreement by January 20th because there was no
meeting of the mind a to: I), hether BrunoBuilt would be expressly identified as a third-party
beneficiary of the Rowan' covenant not to sue, and; 2) the timing and method of deli er of the
covenant not to sue to BrunoBuilt. It argues there was no enforceable settlement agreement
th

reached after January 20 bccau e the parties had not reached agreement as to: l) whether
BrunoBuilt would provide the trata Defendant with a Pierringer release. and: 2) whether the
ettlement agreement would contain a confidentiality provision. Further, BrunoBuilt argue there
i a question of fact as to whether the co enant not to sue-which had been procured by the
. trata Defendants prior to an enforceable contract arising between BrunoBuilt and the trata
Defendants-could erve as valid consideration.
1

ericati et al. v. Terra otivo. LLP et al.. Ada County Case o. CV-OC-2016-09068.
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The fonnation of a valid contract requires a meeting of the minds as evidenced by a
manifestation of mutual intent to contract. Federal fat 'I Morr. Ass 'n v. Ila/er, 158 Idaho 694.
70 1-02. 35 l P .3d 622. 629- 30 (20 15). "Whether there was a meeting of the minds is an
objective inquiry thot docs not focus on the subjective beliefs or intentions of [the parties]." Id. at
704. 351 P.3d at 632. ln addition. "[al respon e to an offer amount to an acceptance if an
objective. reasonable per on is justified in understanding that a fully enforceable contract has
been made. e en if the offeree ubjecti ely does not intend to be legally bound." Justadv. Ward.
147 Idaho 509. 512. 21 1 P.3d 118, 121 (2009). quoting 17A Am.Jur.2d Contracts§ 91 (2d ed.
2008). This objective standard take into account the facts and circumstances, 'including what
the offeree aid, wrote. or did and the tran actional context in which the offeree verbalized or
acted. " Id.

I.

Identification of BrunoBuilt as Third Party Beneficiar

With regard to whether BrunoBuilt would be expressly identified as a third party
beneficiary in the co enant not to sue executed by the Rowan . the ourt remains of the opinion
that a meeting of the minds on that tenn was reached on or about January 9 20 17. Both canlan
and Johnson 's declared recollections of trata's January 3, 2017 offer was that Strata would
obtain from the Rowan a co enant not to ue BrunoBuilt for landslide damage caused to the
rd

Rm ans' home. ln describing the January 3 offer, canlan tated that, in exchange for
di mi saJ:
the trata Defendants would eek to ecure a covenant not to uc BrunoBuilt
from the Rowan as part of the settlement of the ericati action.
Deel. canlan.

8 (emphasis added).

John on de cribed the offer in a similar manner. stating that, in exchange for dismi al by
BrunoBuilt, ' canlan proposed:
trata would negotiate with the Rowans in the ericati Action to secure a
covenant not to sue from them, in which the Rowan would agree not to ue
BrunoBuilt for any landslide damages caused to their home . ... [T)he ole
con ideration trata was offering in exchange for BrunoBuilt' agreement to
dismi its pending claim against trata in the 2016 Action was trata's
agreement to ccurc a covenant from the Rowan ' that the would not file uit
again t BrunoBuilt for the land ·tide damage caused to their home.
Deel. John on.

3(c). (d) (emphasis added).
4
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While the magic words "third party beneficiary" were not used in conveying the offer,
the most reasonable inference to be drawn from the undisputed evidence is that the Rowans'
covenant would be pecific to BrunoBuilt. Indeed, although a party's unstated subjecti e beliefs
are irrelevant to the meeting of the minds inquiry. Johnson's declaration indicates that he even
understood the offer to operate so as to make Bruno Built a third party beneficiary of the
covenant. He opined that the anticipated covenant would even be beneficial to trata. "becau e i r
trata could secure a covenant from the Rowans that they would not sue BrunoBuilt, trata
would then be assured that it would not have to defend against any future contribution claim
from BrunoBuilt[. )" Id. As uch. although John on ' s January 9th 'condition" of BrunoBuilt 's
dismi saJ of claims against trata wa that Bruno Built would be named as a third party
beneficiary of the Rowan covenant. he was not propo ing a new term or rejecting trata 's offer;
he was simply characterizing the legal effect of the offer. Suius v. First ecurity Bank ofIdaho.
125 Idaho 27, 867 P.2d 260 (1993) (addition of the words " full and final enlement" to the draft
agreement was not a variance of terms but rather an expre ion of the legal effect of defendant '
oral acceptance of plaintiffs' offer.) Thu , the Court will not reconsider its conclu ion that the
parties reached agreement on this term on or about January 9 th •

2.

Deli ery of ovenant

With regard to BrunoBuilt' argument that there was no meeting of the minds at any
point as to whether the Strata Defendant would physically recei e a copy of the co enant not to
sue from the Rowans. the Court find that any uncertainty on this point did not preclude the
formation of an enforceable eulement agreement because the term was not material to the
agreement.
DrunoBuilt point out that, according to Johnson. canlan' January 3rd offer pecificall)
noted that BrunoBuilt would "rcccivl c )" a covenant not to sue from the Rowans and. according
to canlan, the parties agreed the dismissal would be "in exchange" for the covenant not to sue.
Deel. John on.

3(a) ( ay 1, 2018): Deel. canlan,

8 (April 5. 2018). However. BrunoBuilt's

argument regards simply the timing of parties' performance under the ettlement agreement. not
a material term necessary for an agreement to be formed in the first place. There is nothing in the
record supporting 8runoDuilt' s argument that the timing of parties' performance or the method
of delivery of the covenant to Bruno Built was discu sed as a material term to the agreement.
th

Rather, as framed by John on the agreement reached January 9 was that BrunoBuilt's
5
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agreement to settle. "would be conditioned upon trata securing a covenant not to ue that wa
signed by the Rowans(.]" Deel. Johnson.

3(h). The record does not reveal that discus ions

were held regarding how or when that co enant would then be delivered to BrunoBuilt.
While Johnson does note that it was "important" to BrunoBuilt to 'have something in
writing signed by the Rowans," this was only so that BrunoBuilt would "ha e omething to rely
upon" if the Rowans sued Bruno Built for land tide damages in the future. Deel. John on,

I (h).

It was not an essential term of agreement, nor is there anything indicating that Johnson conveyed
this proposed term to canlan. Indeed. BrunoBuilt would ha ea writing it could rely upon
regardless of whether trata physically delivered the covenant to Bruno Built. The value o f the
covenant is its ery existence, , hether or not it is physically in Bruno Built' hands.

onsider

the situation if. prior to BrunoBuilt physically obtaining the co cnant. the Rowans brought sui t
against BrunoBuilt for landslide damage . Despite not having the covenant in hand. BrunoBuilt
could still raise the covenant as a defen e to the Ro wans' claims against it and could easily
obtain the covenant simply by inquiring with trata's counsel or requesting that the Rowans
pro ide it in discovery. As such, to the extent there is any factual dispute as to how and when the
co enant was to be deli ered to Bruno Built. it was not a material term e sential to the formation
of the agreement and. thus. does not affect this Court's conclu ion.2
3.

Withdra\: al of Pierringer Release by BrunoBuilt

Bruno Built further argues that there was no meeting of the minds as to whether it would
provide the trata Defendants with a Pierringer Release. Acknowledging that Johnson had
agreed to the provision on January 20th • Bruno13uilt contends that Johnson subsequently
withdrew the pro ision during ubsequent negotiations. Presumably. BrunoBuilt relies on
Johnson'

elf- erving statement in his declaration that his March 14 email to canlan stating

that Bruno Built did not "need any Pierringer stufr' meant that BrunoBuilt was "no longer
interested" in pro iding the Pierringer relea e to the trata Defendants. The ourt already
articulated why Johnson's after-the-fact ancmpt to recast the meaning of his email remark is not
successful in creating a question of fact; namely. it represents a subjective. unreasonable
interpretation of the actual record. It is the words used by counsel that pro ide the best e idcnce
2

Funher. the folly of BrunoDuilt's position is demonstrated lhrough its inconsistent arguments. On the one hand.
BrunoBuilt in ists that Strata was required 10 deliver a signed covenant before there was a valid senlement

agreement. On the other hand. BrunoBuilt argues that because Strata had secured the covenant before a valid
cttlcment agreement witJ1 BrunoBuih was reached. it lacked con idcration.
6
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of intent. not counsel's subjective interpretation of tho e words. eward, 164 Idaho at _ , 426
P.3d at 1259. In moving for reconsideration. BrunoBuilt has not cited any argument for why it
believes the Court erred in this regard. It simply per i ts in its untenable position that BrunoBuilt
withdrew its ,villingncss to provide a Pierringer release. Reconsideration on this point it denied.
4.

Confidential itv Clause

As with the prior argument, BrunoBuilt has offered no argument as to why the

ourt

erred in finding that the confidentiality clause was not a material term to the parties' agreement.
Rather. BrunoBuilt contends that it was not a term the parties had discussed and, therefore, its
inclusion in the propo ed February Draft somehow rendered the agreement unenforceable. The
fact that it was not discussed prior to an enforceable agreement being reached is precisel y the
reason this Court determined it\: as. at most. a propo al by the trata Defendants for a
modification as opposed to an in alidation of an already-existing agreement. As noted in

eward. the fact that one party decided after an oral agreement had been reached that he wanted
a confidentiality claim where it had not been discussed in negotiations was not a ground for
avoiding enforcement of the agreement. . eward, 164 Idaho at _ . 426 P.3d at 1259. This is
because the "existence and nature o f the oITer "is judged by its objective manifestation . not by
any uncommunicated beliefs. mental reservations. or subjective interpretations or intention of
the ofTeror." Id.. quoting Fed. lat. Mortg. Ass'n v. Hafer, 158 Idaho 694. 702, 35 1 P.3d 622. 630
(20 15). The Court will not alter its ruling.

5.

Consideration

Finally, BrunoBuilt points out that agreement as to whether BrunoBuilt would provide
the trata Defendants with a Pierringer release or dismissal of the entire action was not reached
until January 20. 20 17 and argues that because this was a material term. there could not have
been an enforceable agreement formed prior to January 20th . However. because the trata
Defendants had- j ust days earlier-obtained the covenant not to sue from the Rowans,
BrunoBuilt argues the covenant could no longer serve a consideration for BrunoBuilt's promise
to dismiss its claims against the trata Defendants. In rendering this argument, BrunoBuilt relies
on the case o f Co/lord v. Cooley. where the Court ob erved that "fal promise is never held to be
made enforceable by rca on of pa t event unless those e ents have such a relation to the
promise as to con titute it inducing cause." 92 Idaho 789, 792. 451 P.2d 535, 538 ( 1969).

7
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This Court did not consider, in its Order, whether the trata Defendants' procurement of
the covenant prior to reaching agreement on the Pierringer issue had an effect on the
enforceability of the senlemcnt agreement. This is because the Court regarded the consideration
in thi s matter to be the exchange of mutual promi cs. not the trata Defendants' actual
procurement of the co enant. ee. Profits Plus Capital Mgmt., LLC v. Podesta. l 56 Idaho 873.
891. 332 P .3d 785, 803 {20 14) ("Where there is an exchange of mutual promi es. there is no lack
of consideration .")~ £. Idaho Prod Credit Ass'n v. Placerton, Inc.. I 00 Idaho 863, 867, 606 P.2d
967. 971 ( 1980) {" A promise for a promise is adequate legal consideration to support a
contract.")
BrunoBuilt has pointed to no authority suggesting that the trata Defendants'
performance of their promi e before final agreement was reached as to the Pierringer release
negates consideration. Co/lord is inapplicable to the facts in this case. There, the plaintiffs were
suing their parents' estate o er an alleged oral contract in which the parents agreed to devise their
e tates to the plaintiffs in exchange for various services the plaintiffs rendered. Co/lord. 92 Idaho
at 790-91. 451 P.2d at 536-37. The Court found "there is nothing to support a theory that at the
time the services were rendered by the appellants there was a contemporaneous agreement to pay
for them by devising property to the appellants. Absent proof of such an agreement. it is
pre urned that services rendered by one member o f a family to another are gratuitous." Id. at 793.
45 1 P.2d at 539.

o such presumption of gratuity arose under the facts of thi case. trata

performed it promi e in exchange for BrunoBuilt's promi e of di missal. While the precise
nature of the di missal- Pierringer or not- had yet to be ironed out. this detail did not have the
effect of negating consideration.
Further. to the extent there was a lack of consideration due to the trata Defendant ' early
performance, it was later cured when the Strata Defendants-at BrunoBuilt's request-agreed to
provide a release from the tata Defendants to BrunoBuilt. See. 76 C.J . . Release § 16
("Mutual releases of, or promises to release, the re pective obligations that each of two parties
owes to the other are both supported by sufficient consideration. each release being
the consideration for the other,e en if the claims released are doubtful."). As such. the Court
docs not conclude that the settlement agreement was unenforceable due to lack of con ideration.
ln s um. having reconsidered the record and the argument and applying the standard
articulated in ·eward the Court concludes that its conclusion that the parties entered into an
8
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enforceable ettlement agreement i ound. To thi end. the Court must also address
Bruno Built' objection to entry of judgment. The trata Defendants' motion to enforce the
ettlement agreement is perhaps best viewed as being in the nature of a declaratory judgment.
Thus. in concluding that an enforceable settlement agreement was reached, this

ourt has

declared the tenns of that agreement. and as a re ult the claims again t trata are dismissed. If a
party fails to abide the other terms of the declared scnlcment agreement, the other party may
ha e a claim for breach. Thus. for example. should BrunoBuilt be sued by the Rowans and the
release that trata obtained fails to act as the shield for which BrunoBuilt bargained, then ' trata
may be held liable for damages to BrunoBuilt flowing from that breach.
B.

Economic Lo s Rule

BrunoBuilt next argue that the Court mi sapplied the economic loss rule by concluding
the "subject of the transaction" between it and the Ocmpscys was the lot and the house.3
Bruno Built contend that, unlike in 8/ahd and Tusch1 where the lot and home were purchased as
an integrated whole. the Lot 16 and the re idcnce constructed by BrunoBuilt were not purcha ed
together and. therefore. cannot both be con idered the" ubject of the transaction."5 To this end.
BrunoBuilt has not presented this ourt with any authority supporting its position. 6
3

BrunoBuilt also argued that the Court erred by applying the economic loss rule in the first instance because the
case does not involve the sale of defective property. I lowever. at oral argument, BrunoBuilt withdrew its argument
on this point.

~ Blahd v. Richard B. Smith. Inc.. 141 Idaho 296. 300. I08 P.3d 996, I000 (2005); Tusch Emerpri.Ht:. ,._ Coffin. 113
Idaho 37. 38-40. 740 P.2d 1022. 1023-25 (1987).
5

On thi point, BrunoBuilt make connicting arguments. In its moving brief. it argues that the subject matter of the
transaction between BrunoBuilt and the Dempseys was the lot. Memo. I O Mtn. to Reconsider. p. 26. In its repl)
brief. it contends that ubject matter of the transaction was the house, with the lot being "mere collateral." Repl)
I O Mtn. 10 Rccom,ider. p. 10.
6

In advancing its argument, BrunoBuilt relies on one claimed "highly persuasive" case decided by an Arizona
appellate court where the coun found Lhat the economic loss rule did not bar builder from recovering damages 10
home!> he con tTUcted on bare loL'l caused by an engineer's failure to properly in pect fill dirt. Hugh es C u:,tom
Building, LLC v. Davey. 2 12 P.3d 865. 871 (Ariz. Ct. App., 2009). nfortunately for BnmoBuilt, the opinion it finds
to be " highly persuasive" was not "o erruled on other grounds" as BrunoBuih represents, but acrually withdrawn
and uperscded. In the substitu1ed opinion. the appellate coUJ1 concluded that the trial court erred in finding the
economic lo:.s doctrine barred the builder's recovery for one simple reason: under Arizona law, the economic los
doctrine "does not apply to negligence claims by a plaintiff who has no contractual relationship with the defendant."
Hughes Custom Building, llC ,·. Dal'<-'Y, 2010 WL 1407999 (Ariz.. Ct. App.. April 8, 2010). cite omined. Because it
was undisputed that the builder did not have a contractual relation hip with the defendant, the economic loss rule did
not apply. Omitted from the substituted opinion v. as an} mention of rhc subject matter of the transaction and
9
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The ourt's opinion i unchanged and finds it well s upported under Idaho law. The
parties agree that the "transaction" is the Construction Contract between the Dempseys and
BrunoBuilt. Thus, the focus of the inquiry is on the subject matter of the Construction Contract.

Aardema v. U.S. Dairy ,ystems, Inc .. 147 ldnho 785. 791, 11. 2. 2 15 P.3d 505. 5 11 (2009) (the
ubject of the tran action is the subject matter of the underl ying contract). The Con truction
Contract between BrunoBuilt and the Dempseys was effectively for the ale of the constructed
improvements- the home-on Lot 16. Therefore. not only was Lot 16 itself the subject of the
transaction. o too were the subsequent impro cments. A noted by one treatise, "lb]uilding
products lose their identity as. eparate products once incorporated into real estate."§ 114:6 Am.

L Prod. Liab. 3d (August 2018 pdate). In a sense, the case is no di fTerent than Blahd and Tusch
except that. rather than the purcha e the lot and already-built improvements as an integrated
whole. BrunoBuilt "purchased" the lot and improvements to-be-built, with an agreement to then
sell the lot and home to the Dempseys upon final payment. If the Demp ey did not default under
the

onstruction ' ontract, BrunoBuilt could not solely re-con ey the lot; it would re-con ey the

lot with the improvements integrated thereon. The Court declines to reverse its prior ruling.
Timeline
BrunoBuilt finall y eeks to have the Court recon ider its conclusion that its claim is
barred by the statutes of limitation and repose. In particular, Bruno Built argues that the term
"impro ement" under I. . § 5-24 1(a) should include the entire Terra ati a project through the
recording of the final plat of Terra ati a ubdivision
pro ide

o. 9 in 2014. In upport. BrunoBuilt

e eral reports and propo al regarding the Terra ativa project drafted by trata as

early as 1992 suggesting that trata 's geotechnicaJ engineering evaluations encompa ed the
entire project and. therefore. the entire project should be considered the ' impro ement." Deel.
taccy I

·o Mtn. to Reconsider (

ept. I 8, 20 18). The trata Defendants move to strike the nev. ly

submitted documents due to lack of foundation.
The Court' grant of summary j udgment to the trata Defendants on the timeline
defen e was unnecessary given its rulings on the motion to enforce the settlement agreement and
the economic loss theory. As such. the Court withdraws its findings on the timeline s defense.

whether the home and the 101 were 10 be considered integrated or separate propeny. As such, the Coun doe not find
the case to be of any persuasive value here.
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thereby rendering BrunoBuih' motion to reconsider moot on this issue. as well as the trata
Defendant ' motion to strike.
V.

0 CL

10

Based on the foregoing analysis. BrunoBuilt's Motion for Reconsideration is DE IED.
The trata Defendant ' Motion to trike is D · IED.

If I

O ORDERED.

/ '1-

Dated thi Q_ day of

oember,20~
. # Hippler
District Judge
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JUDGMENT

V.
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IT IS SO ORDERED.
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.\lemoranc/11111 in Opposi1ion lo De.fem/ams · Morion.for Summwy Judgment;
•

April 11. 2018. ,\Jemorundum in Opposition to Defendams Kleinfelder. Inc. and
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Electronically Filed
2/11/2019 3:00 PM
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Austen Joseph, Deputy Clerk

Kevin J. Scanlan
ISB #5521; kjs@dukescanlan.com

Kevin A. Griffiths
ISB #8187; kag@dukescanlan.com

DUKE SCANLAN & HALL, PLLC
1087 West River Street, Suite 300
P.O. Box 7387
Boise, Idaho 83707
Telephone (208) 342-3310
Facsimile (208) 342-3299

Attorneys for Defendants Strata, Inc., Chris M Comstock,
Michael G. Woodworth and H. Robert Howard

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
BRUNOBUILT, INC., an Idaho corporation,
Plaintiff-Appellant,

Case No. CV0l-17-17395

vs.
STRATA, INC.; CHRISM. COMSTOCK; H.
ROBERT HOWARD; MICHAEL G.
WOODWORTH;

RESPONDENTS' DESIGNATION OF
ADDITIONAL RECORD ON
APPEAL

Defendants-Respondents.

COME NOW the Defendants-Respondents, through their undersigned counsel of record,
and pursuant to I.A.R. 28( c), hereby request that the following from Ada County Case No.
CV0l-16-22915, of which the Court took judicial notice in this matter and which were added to
the record in this matter via the Court's February 1, 2019, Order Granting Defendants' Motion

to Augment Record, be included in the clerk's record in this matter as follows:

RESPONDENTS' DESIGNATION OF ADDITIONAL RECORD ON APPEAL - l
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•

March 6, 2018, Declaration of Marisa S. Crecelius in Support of Motion for
Summary Judgment;

•

March 6, 2018, Declaration of Douglas L. Unger in Support of Motion for
Summary Judgment;

•

March 14, 2018, Declaration of G. Alexander Rush in Support of Motion for
Summary Judgment;

•

March 14, 2018, Declaration of Michael Ealy in Support of Motion for Summary
Judgment;

•

April 11, 2018, Affidavit of Margo Anderson in Support of Plaintiff’s
Memorandum in Opposition to Defendants’ Motion for Summary Judgment;

•

April 11, 2018, Memorandum in Opposition to Defendants Kleinfelder, Inc. and
G. Alexander Rush’s Motion for Summary Judgment;

•

April 11, 2018, Memorandum in Opposition to Defendants Douglas Unger and
Matrix Engineering, Inc.’s Motion for Summary Judgment;

•

April 11, 2018, Affidavit of Robert Bruno;

•

May 22, 2018, Memorandum Decision and Order on Motions for Summary
Judgment, to Strike and for Relief Under 56(d).

Additionally, Defendants-Respondents request that the full transcript of the deposition of H.
Robert Howard, taken in Sericati, et al. v. Terra Nativa, LLP, et al., Ada County Case No. CV
OC 16-09068 and submitted to the Court during the hearing on Defendants’ Motion to Enforce
Settlement Agreement or, in the Alternative, Motion for Summary Judgment on May 15, 2018, be
included in the clerk’s record.
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DATED this 11th day of February, 2019.
DUKE SCANLAN & HALL, PLLC
By

/s/ Kevin J. Scanlan
Kevin J. Scanlan – Of the Firm
Kevin A. Griffiths – Of the Firm
Attorneys for Defendants Strata, Inc.,
Chris M. Comstock, Michael G. Woodworth and
H. Robert Howard
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 11th day of February, 2019, I electronically filed the
foregoing document using the iCourt E-File system, which sent a Notice of Electronic Filing to
the following persons:
Richard L. Stacey
Chad M. Nicholson
McCONNELL WAGNER SYKES & STACEY PLLC
827 E. Park Boulevard, Suite 201
Boise, ID 83 712
Telephone (208) 489-0100
Attorneys for Plaintiff

D
D
D

Christie Valcich, CSR
200 W. Front St., Chambers Room 4127
Boise, ID 83702
Telephone: (208) 287-7580

D
D
D

U.S. Mail, Postage Prepaid
Hand Delivered
Facsimile (208) 489-0110
~ iCourt/Email
stacey@mwsslawyers.com;
nicholson@mwsslawyers.com;
white@mwsslawyers.com
U.S. Mail, Postage Prepaid
Hand Delivered
Facsimile (208) 489-0110
~ iCourt/Email
cvalcich@adaweb.net

/s/ Kevin J. Scanlan
Kevin J. Scanlan
Kevin A. Griffiths
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
BRUNOBUILT, INC., an Idaho
corporation,
vs.

Supreme Court Case No. 46638
CERTIFICATE TO RECORD

Plaintiff-Appellant,

STRATA, INC.; CHRIS M. COMSTOCK;
H. ROBERT HOWARD; MICHAEL G.
WOODWORTH,
Defendants-Respondents.
I, PHIL McGRANE, Clerk of the District Court of the Fourth Judicial District of the State of
Idaho, in and for the County of Ada, do hereby certify that the above and foregoing record in the aboveentitled cause was compiled under my direction and is a true and correct record of the pleadings and
documents that are automatically required under Rule 28 of the Idaho Appellate Rules, as well as those
requested by Counsel.
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the 5th
day of March, 2019.

PHIL McGRANE
Clerk of the District Court
By ___________________________
Deputy Clerk Signed: 3/5/2019 03:02 PM
CERTIFICATE TO RECORD
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, rN AND FOR THE COUNTY OF ADA
BRUNOBUILT, rNC., an Idaho
corporation,

Supreme Court Case No. 46638
CERTIFICATE OF EXHIBITS

Plaintiff-Appellant,
vs.
STRATA, rNC.; CHRISM. COMSTOCK;
H. ROBERT HOWARD; MICHAEL G.
WOODWORTH,
Defendants-Respondents.

I, PHIL McGRANE, Clerk of the District Court of the Fourth Judicial District of the
State of Idaho in and for the County of Ada, do hereby certify:
There were no exhibits offered for identification or admitted into evidence during the
course of this action.

I FURTHER CERTIFY, that pursuant to the Order Granting Defendants' Motion to
Augment Record, filed February 1, 2019, the following will be included in the Record:
1. Augment Record on Appeal consisting of filings from Ada County Case
No. CV0l-16-22915 .
rN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this _ _ _ day of March, 20 I 9.
Signed: 3/5/2019 02:41 PM

PHIL McGRANE
Clerk of the District Court

By ::s:J:.:
Deputy Clerk

CERTIFICATE OF EXHIBITS
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Signed: 3/5/2019 02:41 PM

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE TATE OF IDAHO,
AND FOR TH CO TY OF ADA
BRUNOB
corporation

C. an Idaho
Supreme Court Case No. 46638
CERTIFICATE OF SERVICE

Plainti -App Hant

TRATA, C.; CHRISM. COMSTOCK;
. ROBERT HOW ARD· MICHA LG.
WOODWORTH,
Defendants-Respo ndents.

I PHIL McGRANE, the undersigned authority, do hereby certify that I have
per onally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:
CLERK'S RECORD AND REPORTERS TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:

RICHARD L. STACEY

KEV

ATTORN Y FOR APP LLA T

A TTORN Y FOR RESPO D

BOISE IDAHO

BOISE IDAHO

J. SCANLAN
T

PHI McGRANE
Clerk of the District Court

Date of

3/5/2019
03:03 PM
rv1c : _Signed:
__
__
_ __

B_
~ Deputy Clerk

C RTIFICAT OF SERVIC
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